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Present: — Viscount Haldane^ Lord Parmoor^ Lord Wrenbury 
and Mr. Ameer AH. 


SRIMATI NRITYAMONI DASSI and others 

V. 

LAKHAN CHUNDER SEN and others. 

[On Appeal froaf the High Court of Judicature at Fort 

William in Bengal]. 

Liinitationy suspension of 'Plaintiffs litigating for their rights in a previous suit 

wherein they were defendants, 

A Hindu of Calcutta died intestate leaving three scn.s B. M., M. M., and 
C. L., of whom the last named died in i88l leaving sons. On and from the 
tSth January, 1892 B. M. collected the rents and issues of certain property to the 
exclusion of M. M., and the sons of C. L. On the 21st December, 1896 the 
sons of C. L instituted a suit against B. M., and M. M. for their share in the 
property. In 1897 on the death of B. M,, and M. M. their sons were brought 
on the record. The sons of M, M. supported the sons of C. L., and asked that 
their rights and interests might also be declared in that suit, and a distinct issue 
was framed in respect of their claim. The Court decreed the claims of the sons 
of C. L., and made a similar decree in favour of the sons of M. M. On appeal 
the decree in favour of the sons of C. L. was affirmed, but that in favour of the 
sons of M. M. was set aside on the 22nd February, 1904. Thereupon, on the 
14th November, 1904 the sons of M. M. brought the present suit against the sons 
of B. M. and C. L. for their share in the said property : 

Held, that limitation began to run against the plaintiffs on the l8th January 
1892, but that it remained in suspense whilst they were bona fide litigating for 
their rights in the suit brought by the sons of C. L., and consequently the suit 
was not barred by limitation. 

Lakhan Chunder Sen v. Madhusudan Sen (i) affirmed. 

Held, that the appellate Court ought not to have set aside the decree in favour 
of the defendants, but ought to have exercised its powers under the Civil Proce* 
dure Code of-1882 by transposing them from the category of defendants to thit of 
plaintiffs and thereby maintained the decree of the primary Court.' 

(X) (1907) I. L. R, 3S Calc. 209 ; 7 C. L. J. sg. 
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In cases where it is asserted that an assignment in the name of one person is 
in redlity for the benefit of another, the real test is the source whence the consider- 
ation came. If, however, owing to the distance of time it is hardly likely that 
evidence would be forthcoming on either side to establish or rebut conclusively 
the allegation, the case must be dealt with on reasonable probabilities and legal 
inferences arising from proved or admitted facts. 

So long as a deed of covenant does not purport to transfer and is not intended 
to transfer any right in the immovable property comprised therein and is only 
resorted to as a device for deceiving creditors and sheltering the property dealt 
with thererender from their reach, it will not alter the title of the covenantor to 
the property covered by it, even though it may contain a recital falsely acknow- 
ledging the right, which never existed, of the covenantee to the said property. 
Nor will such a deed be valid as a family settlement. 

The first of these two consolidated appeals was by way of appeal 
from a judgment of the Appellate Bench of the High Court at 
Calcutta, dated the 25th day of January 1909 in an action No. 826 
of 1904 whereby the said Court reversed the judgment of Mr. 
Justice Chitty in the same Court, dated the 15th day of June 1908 
and gave judgment in favour of the plaintiffs now some of the 
respondents ; the second of these consolidated appeals was by way 
of appeal from a judgment of the Appellate Bench of the said 
High Court, dated the nth day of December 1908 in an action 
No. 16 of 1905 whereby the said Court confirmed the judgment of 
the second Court of the Subordinate Judge of 24-Pergunnahs, 
dated the 29th day of December 1 906 except as to a small portion 
ol the property the subject matter of the action not now the subject 
of appeal and save as aforesaid gave judgment in favour of the 
plaintiff now one of the respondents. 

The facts are fully stated in the judgment of their Lordships. 

For a report of the judgments of the Courts below on the ques- 
tion of limitation see I. L, R. 35 Calc. 209, 7 C. L. J. 59, where 
also the facts material to point are stated. 

De Gruyther^ K, C., and Ross^ AT. C, for the Appellants. 

Sir William Garth^ and E. F. Spence^ for the Respondents. 

The judgment of their I^ordships was delivered by 

Mr. Ameer All. — ^The two suits which have given rise to tfie 
present appeals were instituted, one in November 1904 in the 
High Court of Calcutta, in its ordinary original civil jurisdiction, 
the other in the Court of the Subordinate Judge of the district of 
24-Pegunnahs, in Bengal. 

'The parties to this protracted litigation, with the exception of 
the appellant Nrityamoni Dassi and the other female defendants, 
are the descendants of one Guru Cbaran Sen, a Hindu inhabitant 
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of Calcutta, who died in the year 18/3, leaving him surviving three 
sons named respectively Baney Madhub Sen, Money Madhub Sen, 
and Chuni Lai Sen, and a widow, Surath Kumari Dassi. The 
appellant is the widow of Baney Madhub who died in 1897. The 
following genealogical table will explain the relationship in which 
the parties stand to one another : — 

*5 
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Guru Charan Sen appears to liave been ... i)eriovl of bis 
life a very wealtliy man, and was possi'ssed of considerable lu'iise 
property in Calcutta, besides some lands in the village of Paniliati 
in the district of Nuddea. Among the house property were ei;;ht 
houses situated in Banstollah Street and its vicinity, which, for liie 
sake of brevity, may be conveniently referred to in this judgment 
as “the eight houses.” Besides these and several others which 
need not be specifically mentioned, he owned 102, Cotton Street 
and 27, BurtoIIah Street. 

Between 1855 and 1857 Guru Charan Sen became heavily 
involved in debt, one of his principal creditors being James Church, 
junr., and Co., to whom he had apparently been a banian. Early 
in 1857 he appears to have executed in their favour a bond by 
which he hypothecated, among other property, “the eight houses,” 
subject to certain prior encumbrances created in favour of one 
Shama Charan Mullick, to whom also he was heavily in debt ; and 
in a suit brought immediately thereifteron the bond he confessed 
judgment. Thereupon, on the application of another creditor. 
Guru Charan Sen was adjudicated an insolvent and all his property 
vested in the Official Assignee. This was followed by a suit at the 
instance of Shama Charan Mullick in respect of his debt. The 
Official Assignee then brought his action to get the insolvent’s 
properties into his hands. All three suits were referred to arbitra- 
, tion, and under the award made in those proceedings .Shama Charan 
Mullick obtained priority The Official Assignee, in accordance 
with the directions contained in the award, sold most of the 
houses belonging to the insolvent, inclusive of to2. Cotton Street 
and 27, (now numbered 34), BurtoIIah Street. But for some 
unexplained reason the eight houses” never came into the posses* 
sion of the Official Assignee ; and, although the award contained 
a direction to that effect, it is now admitted they were never brought 
to sale. These eight houses unquestionably belonged to Guru 
Charan Sen, subject, it is said, to certain payments out of the rents 
and issues for the maintenance of two idols, and he appears to have 
retained possession of them until his death in November tS/a, 
when his three sons succeeded to the same. No application’ 
however, for the substitution in the Collector’s Register of their 
names as owners in place of their father was made until 1877 when 
they were recorded as shebaits, the ordinary designation for a person 
holding property dedicated for, or charged with, the maintenance 
many way of Hindu religious worship. But it is not dispute<l 
that the income arising from the eight houses— save as to a small 
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portion which was spent for keeping up the two family idols — was 
applied towards the g-^neral expenses of the joint family. 

Chuni T^l, the third son, died in i88t, leaving a widow, named 
ICusum Kiimari Dassi, and several sons, of whom Nemye Charan is 
the eldest. But his death made no difference in the mode of 
dealing with the income of the eight houses or in the general condi- 
tion of the family, which was that of an ordinary Hindu joint 
family, of which Baney Nfadhub, the eldest male member, was the 
karta. 

This state of things continued until 1891, when the events took 
place which gave rise to the litigation of 1896 and also form the 
subject of the present dispute. 

As already stated, toa, Cotton Street, and 27, Burtollah Street 
also belonged to Guru Charan Sen. These were put up to sale by 
the Official Assignee. One was purchased by Shama Charan 
Mullick, the other by one Heera Lai Seal for Shama Charan Mullick, 
and to whom Heera T.,al appears to have afterwards transferred it by 
deed. Why this devious course was adopted in respect of these 
houses is a matter of inference. Shama Charan Mullick is also 
stated to have bought up the claims of most of the other creditors. 
In i86r he conveyed 102, Cotton Street, and 27, Burtollah Street, 
to Surat Kumari Dassi, the wife of Guru Charan Sen ; and one of 
the main (juestions in the present litigation is whether she took 
them as absolute owner or merely henami for her husband and the 
joint family, of which he was the karta and the head. 

Between 1888 and 1890 the two brothers Baney Madhub and 
Money Madhub found themselves heavily involved in debt : their 
banianihip business had brought them no profit ; Money Madhub 
had already suffered imprisonment for debt, and evidently the 
creditors were pressing their demands. To add to these difficulties, 
differences and disputes had commenced in the family chiefly owing 
to the indebtedness of the two brothers ; whilst the mother, Surat 
Kumari Dassi, in whose name, either as absolute owner or in trust 
for the family, some of the properties stood, was getting very old. 
The sons of Guru Charan Sen had before them the fate of their 
father, who, though he had no doubt contrived to save some part 
of his possessions from the general wreck of his fortunes, had died 
an undischarged bankrupt. It is easy in these circumstances to 
imagine why it was considered advisable by the principal adult 
members to devise some method to shelter the family properties 
remaining in their hands from their creditors. It is not clear 
whether Baney Madhub was the prime mover in evolving the 
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scheme, as was alleged afterwards by Money Madhub, but both 
took an equal part in carrying it out. This was indubitably, it 
might be said admittedly, the motive cause for the execution of 
the documents, with the nature and effect of which their Lordships 

liave to deal in these two appeals. 

Early in 1891 a solicitor of the name of Netye Dass Day was 
instructed to draw up certain deeds by which Baney Madhub, 
Money Madhub, and the representatives of Chuni f^all were to 
transfer absolutely the “eight houses” to Surat Kumari Dassi, who 
on her side, in consideration thereof, was to convey in three separ- 
ate parcels the houses which stood in her name. 102, Cotton Street, 
the large family residence of Guru Charan Sen, had by this time 
become divided into three separate premises bearing separate muni- 
cipal numbers— “1 15* rr6, and rr?', Cotton Street the first being 
occupied as the joint family dwelling-house. Another house. No. ii t, 
had been acquired, in the name of Surat Kumari Dassi, and was 
added wholly or partly to the boitak-khana, or male reception- 
room, of No. 1 1 5. 

To resume the narrative of events leading to the litigation in 
which the family has been involved since 1896, Netye Dass Dey 
carried out his instructions and drafted the required deeds. Eviden- 
tly these were not considered sufficient to answer the object in view, 
and another well-known solicitor of the Calcutta High Court, named 
Mr. Nemye Charan Bose, was consulted on the subject, and he ap- 
pears to have been of opinion that the projected transfer of the 
' ' eight houses ” to Surat Kumari could not be sustained against the 
claims of the creditors. He accordingly prepared another deed, 
which was approved, and on the 30th June, rSpr, Baney Madhub 
and Money Madhub executed this document, called by the parties in 
these proceedings “ the deed of covenant,” by which they disclaimed 
all right to and interest in the eight houses, and acknowledged that 
their mother, Surat Kumari Dassi, was the real owner, and that they 
bad been realising the rents of this property on her behalf. They 
further stated that, as she was desirous of taking over its charge 
herself, and in consideration of her not demanding an account from 
them of their stewardship, they were making this declaration in her 
fawur. Nemye Charan Sen, the eldest son of Chuni Lall, who was 
sui juris at the time, did not join in the deed, though he witnessed 

^ There is no suggestion of any kind in this document that the 
“ eight bouses* were debutter.' 

On the same day, viz., the 30th June, 1891, they executed ano- 
ther document, by which they substituted their mother as trustee 
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in their stead in respect of a Government of India promissory note 
for a sum of 5,000 rupees held by the Official Trustee, and of certain 
lands in the village of Agarpara which had vested in them under a 
trust deed executed by their grandmother, Surjumoney Dassi, the 
mother of Surat Kumari. 

By the same deed they assigned or purported to assign to her 
the sole management of the ancestral lands at Panihati, over part of 
which their grandfather, Bissumber Sen, the father of Guru Charan, 
had erected a dwelling-house and a thakooriari (temple), where he 
had placed two family idols. This property was held by Guru 
Charan during his life, and on his death had devolved on his sons. 
In the document under reference it was recited that the management 
of the temple and of the worship waS conducted by them until then 
in conjunction with their mother. 

Contemporaneously with these two deeds, Surat Kumari exe- 
cuted three separate “deeds of gift” ; by one she gave to Nrityamoni 
Dassi, the wife of Baney Madhub, in trust for herself and her 
sons, 1 16, Cotton Street; by the other, it 7, Cotton Street and 
34, Burtollah Street to Kusum Kumari Dassi, the widow of Chuni 
Lall, and “her sons and grandsons ” in succession ; and by the third. 
No. Ill, Cotton Street to Baney Madhub. 

On the ayth July, 1891, she executed in favour of Munjuri Dassi 
the wife of Money Madhub, of his two sons by a predeceased wife, 
and of Bra jo Sundari Dassi, the wife of his eldest son, Lakhan 
Chander Sen, a deed of gift in respect of 115, Cotton Street. 

She thus allotted to the three branches of the family the property 
which under the transfer by Shama Charan Mullick stood in her 
name, and to which, according to the appellant's case, she was 
absolutely entitled. The reason why the gifts were made to the 
female members of the three branches is obvious. The object plain- 
ly was to avoid the p)ossibility of the houses in question being attach- 
ed and sold at the instance of the creditors of Guru Charan’s sons. 

It is to be observed that parts of all three houses appear to have 
been let out to tenants, and that although No. 115 was allotted to 
Money Madhub’s branch, Baney Madhub’s family, with Surat 
Kumari, continued to reside there for some time at least, though in 
189a Nrityamoni herself, with her mother-in-law, Surat Kumari, 
appears to have moved to Panihati. 

On the i8th January, 1 89a, Surat Kumari executed a deed of 
irust, by which she dedicated the “eight houses” to the worship of 
certain idols named therein, and appointed Baney Madhub, his wife 
Nrityamoni, and Saroda Sundari Dassi, the widow of one of his sons 
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then deceased, as trustees of the endowment she purported to create 
by this document. From this time, it is clear, Baney Madhub 
began to collect the rents and issues of the “ eight houses’* to the 
exclusion of the other two branches. The rent receipts are headed 
“ Estate of Surat Kumari Dassi,” and are signed by him for himself 
and his co-trustees. Bitter disputes naturally sprang up in the family, 
which finally led to the institution of a suit in the High Court of 
Calcutta in its original civil jurisdiction on the 21st of December, 
1896, by the sons of Chuni Lall other than Nemye Charan Sen 
against Baney Madhub, Money Madhub, Nrityamoni Dassi and 
Saroda Sundari Dassi. As Nemye had attested the “deed of cove- 
nant” he was joined as a defendant. Their mother, Kusum Kumari 
was made a party after the action was launched. 

The plaintiffs charged that the statements in the “deed of 
covenant” of 1891 were wholly false ; that Surat Kumari had no title 
or interest whatsoever in the' properties to which it related ; that it 
was concocted with the object of sheltering the “ eight houses” from 
the creditors of Baney Madhub and Money Madhub ; that Surat 
Kumari had no right to dedicate the said houses ; and that the 
“ deed of covenant,” together with the deed of trust of the rSth 
January, 1892, were wholly inoperative against them and did not 
affect their rights in the properties in question. And they asked 
that their share and the share of their brother, Nemye Charan, may 
be ascertained, and the “ nature and extent of their right may be 
declared.” 

Money Madhub did not enter any defence, but in an affidavit 
relating to the discovery of documents in his possession, made on 
the ist May, 1897, he alleged that he had executed the “ deed of 
covenant” under the undue influence of Baney Madhub and Surat 
Kumari Dassi, both of whom had assured him that, under the 
arrangement, all the sons and representatives of Guru Charan Sen 
would remain in possession of the “ eight houses,” and that he had 
no intention of defrauding his creditors, or depriving the sons of 
Chuni Lall of their rights in the said properties. 

Money Madhub died during the pendency of the suit, and • his 
sons were substituted in his place, and Munjury Dassi was brought 
on the record as the mother and representative of her son Poorno, 
who had died after Money Madhub. 

The sons of Money Madhub, whilst repudiating the charges made 
against their father, associated themselves with the claim made by 
the plaintiffs in that suit, and asked that their rights and interests 
might also be declared in those proceedings. The contesting 
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defendants, Baney Madhub, Nirtyamoni and Saroda Sundari filed a 
joint written statement in which they traversed the main allegations 
of the plaintiffs: .regarding the object with which the documents 
referred to were executed in 1891. With resi^ect to the property in 
dispute, they admitted that it belonged originally to Guru Charan 
Sen, but they alleged that it was assigned by him to James Church, 
junr., and Co. in satisfaction of their claim, and that Shama Charan 
Mullick purchased the same from them with monies belonging to 
and paid to him by Surat Kumari Dassi, that Shama Charan Mullick 
also bought at the Official Assignee’s sale, 102, Cotton Street and 
27, Burtollah Street, and subsequently transferred all the houses 
to Surat Kumari, who held them ever since in her own right as 
absolute owner, consideration for the transfer, in this instance also, 
being paid by her with her own money. 

Baney Madhub died before trial, and his sons were brought on 
the record as his heirs and representatives. Some of them filed 
separate written statements in which the allegation about the pur- 
chase of the “ eight houses” is put somewhat differently, but the 
variation does not affect the real defence, viz., that the houses were 
the absolute property of Surat Kumari, acquired with her own 
money. 

The suit came for trial before Mr. Justice Henderson, of the 
Calcutta High Court, who, after an exhaustive examination of the 
evidence, held in substance that the “ eight houses” never belonged 
to the mother ; that they all along remained the property of Guru 
Charan Sen, and devolved, on his death, on his three sons ; that the 
“ deed of covenant” executed in 1891 was merely with the object 
of sheltering the “ eight houses” from their creditors j and that 
neither that document nor the deed of trust of the 18th January, 
1892, affected the rights and interests of the plaintiffs or of the re- 
presentatives of Money Madhub. He accordingly decreed the 
claims of the plaintiffs in that suit. He made a similar decree in 
favour of the sons of Money Madhub. 

On appeal, the High Court in its appellate jurisdiction, affirmed 
the findings of Henderson J., so far as the “eight houses” were con- 
cerned, and affirmed his decree in favour of the plaintiffs in that suit, 
viz., the sons of Chuni T>all, other than Nemye Churn, but differed 
from him in the opinion he had incidentally expressed regarding the 
right of Surat Kumari in 102, Cotton Street and 27, Burtollah Street, 
which was not directly in issue in • that case. With regard to the 
claim of Money Madbub’s sons, the learned Judges considered that 
as they were defendants Mr. Justice Henderson’s decree in their 
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favour could not be maintained. They accordingly varied his decree 
in that respect, and relegated them to a fresh suit for the relief to 
which they were clearly entitled. It was unfortunate that the learned 
Judges did not exercise the power which they possessed under the 
Code of Civil Procedure, to transpose the sons of Money Madhub 
from the category of defendants to that of plaintiHs, and to maintain 
Mr. Justice Henderson’s decree in their favour. Had they done so 
they would have spared this family another ten year’s litigation. The 
mistake was purely technical and could have been set right by a 
small amendment without the parties resorting to a fresh suit. 

The appellate decree was made on the 22nd February, 1904, and 
on the 14th November of the same year I..akhan Chunder Sen and 
his brothers, the sons of Money Madhub, brought the present suit, 
826 of 1904, in the High Court of Calcutta, in its ordinary original 
civil jurisdiction, for the assertion of their rights to a one-third share 
in the ‘'eight houses” which had devolved on their father on the 
death of Guru Charao. 

The allegations and charges in the i)lai nt are, like the defence, 
substantially the same as in the previous suit. The appellant 
Nrityamoni Dassi, who was the real contesting defendant, raised 
a further pica that the suit was barrcil under the statute of limitation. 

The case was heard in the first instance by Bodilly J., who 
upheld the defendants’ objection, and dismissed the suit. On 
ai)peal, the High Court reversed his decree, and remitted the cause 
for trial on the merits with the following remarks ; — 

“The appeal must be allowed with costs both here and in the 
Court below, and the case must be remitted to be tried out on the 
merits if, after the contest which took place in the i)revious suit, 
the present respondents think that there are still any merits to be 
discussed.” 

The case then came before Chitty J., who, in face of the judg- 
ment of the appellate Court on the question of limitation, held that 
the plaintiffs’ suit was “out of time,” as Surat Kumari’s possession 
was adverse to their father, Afoney Madhub, from the 30th June, 
1891. He also held that they had failed to prove “the benofni 
character of the declaration of trust.” He accordingly dismissed 
the suit. 

On appeal the decision of Chitty J. was set aside, and the 
plaintiffs’ claim was decreed with costs. 'Fhe present appeal before 
this Board is by Nrityamoni Dassi, who claims to hold the property 
under the trust deed executed by Surat Kumari on the i8th January, 
1892 ; and the plea in bar of the suit is again urged on her behalf. 
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As their Lordships concur generally with the reasons given by 
the appellate Court for overruling the plea of limitation, they do not 
wish to prolong the present judgment by dealing with the question 
at any length. They desire, however, to observe that if the 
property belonged in fact to Surat Kumari, and was held by her all 
along in her own right, as has been the defendants’ contention 
throughout the various stages of this long-drawn litigation in India, 
obviously no question of limitation arises ; neither their father nor 
the plaintiffs had or have any title to it, and their suit must fail 
on that ground. 

If, however, the “eight houses” never belonged to Surat Kumari, 
as is now conceded at their Lordships’ Bar, if they always remained 
the property of Guru Charan Sen and devolved on his sons by right 
of inheritance, then the declarations made by them in the “deed 
of covenant,” which are now admitted to be wholly false, in no 
way altered the title. It did not purport to transfer any right : it 
was only an admission of a right which did not exist. There is no 
allegation, far less any evidence, that Surat Kumari pretended to 
exercise any right under that document adversely to the real owners 
until January 1892. It was after the execution of the trust deed 
of 1892 that Baney Madhub, purporting to' act as one of the trustees, 
began to collect the rents and issues of the eight houses to the 
exclusion of the other co-sharers. Limitation would no doubt run 
against them from that time. But it would equally without doubt 
remain in suspense whilst the plaintiffs were 6 i?na fide litigating for 
their rights in a Court of justice. They had in the suit of 1S96 
before Mr. Justice Henderson associated themselves with the 
plaintiffs in that action, and had asked for an adjudication in those 
proceedings of their rights. A distinct issue was framed in respect 
of their claim, to which no objection seems to have been made by 
the appellant Nrityamoni ; and the learned Judge who decided the 
case pronounced, with reference to their prayer,’ the following 
order : — 

“The defendants, the representatives of Money Madhab, will be 
declared jointly entitled to a one-third share in the scheduled 
properties, and the Official Referee will make similar enquiries 
with regard to their share and the share of Nemye Charan Sen, as 
to mesne profits and the deeds, assurances, and other things which 
may be necessary. These defendants will be entitled to get posses- 
sion of the shares to which they have been declared entitled.” 

It was an effective decree made by a competent Court, and was 
capable of being enforced until set aside. Admittedly, if the period 
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during which the plaintiffs were litigating for their rights is deducted, 
their present suit is in time. Their Lordships are of opinion that 
the plea of limitation was rightly overruled by the High Court. 

As regards the nature and effect of the deed of covenant of the 
30th June, 1891, their Lordships have no hesitation in holding, in 
concurrence with the High Court, that it was wholly illusory ; that 
it never operated to transfer any rights, nor in fact was it intended 
to do so ; and that it was a mere device for deceiving the creditors 
of Baney Madhub and Money Madhub, and sheltering the property 
under their mother's name by making an acknowledgment of a 
right which never existed. All the facts and circumstances taken in 
conjunction with the statements in the document itself contradict 
the suggestion that it was part of a bona fide family arrangement. 

Their Lordships are of opinion that the decree of the High 
Court in Suit Sa6 of 1904. is right, and should beitfRrmed. 

Their Lordships have kept quite separate the question relating 
to the right to 102, Cotton Street, and 27, Burtollah Street, which is 
involved in the suit of Madhusudan Sen, brought in the Court of 
the Subordinate Judge of the 24-Pergunnahs. It arose only inci- 
dentally in the litigation of 1896, and in Suit 82G of 1904, mainly 
in consequence of the endeavour on the part of the defendants to 
confuse the issues by placing the “eight houses” in the same 
category- as the other houses as property acquired by Surat Kumari 
Dassi with her own money from Shama Charan Mullick. 

Madhu Sudan is a son of Baney Madhub, and he brings this 
suit for a declaration of his right as one of Baney Madhub's sons 
to a one-seventh share of 1 16, Cotton Street, and in the Panihati 
lands and III, Cotton Street, and in respect of Hat shebaitihip of 
the Agarpara property. He alleges that the deeds of gift executed 
by Surat Kumari only gave effect to a famjly partition under which 
his father received 1 16, Cotton Street as his share in the Cotton 
Street property, and that the transfer to Nrityamoni was wholly 
nominal. 

The Subordinate Judge dismissed his claim with respect to itt, 
Cotton Street, holding that that property was sold by Baney Madhub 
bona fide for the satisfaction of the debts of the joint family, for 
which purpose it was, in fact, transferred to him by Surat Kumari, 
in whose name it stood. He also held, in substance, that the 
transfer of 102, Cotton Street, and 27, Burtollah Street, by Shama 
Charan Mullick to Surat Kumari was really for the benefit of Guru 
Charan Sen, that she had no beneficial interest in the same, and 
that the allotments made in 1891 by the several deeds of gift as 
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well as the documentor the 18 th January, 1892, were executed P* C. 

“with the object of dividing the properties of the three brothers 1916. 

in such a way that their creditors might not seize them in satisfac- Nrityamoni 
tion of their claims,” and that Baney Madhub took 1 16, Cotton v. 

Street in the name of his wife. He accordingly decreed the plain- Lal^n. 

tiffs’ claim with reference to that property, the Panihati lands and Ameer Alt. 

the skebaitship, and his decree has been, with a slight modification, 
affirmed on appeal by the High Court of Calcutta. 


Nrityamoni has appealed, and the sole question for determina- 
tion now left in this case is whether the two houses were conveyed 
to Surat Kumari by Shama Charan Mullick in her own right as 
beneficial owner, or, to use the Indian technical expression, benami 
for Guru Charan Sen and the joint family. Their Lordships have 
repeatedly laid down that in cases where it is asserted that an 
assignment in the name of one person is in reality for the benefit 
of another, the real test is the source whence the consideratio n came. 
At this distance of time it is hardly likely that evidence would be 
forthcoming on either side to establish or rebut conclusively the 
allegation. The case must be dealt with on reasonable probabilities 
and legal inferences arising from proved or admitted facts. On the 
plaintiffs’ side it is 'fcontended that 102, Cotton Street was the family 
dwelling-house, and that Guru Charan had the strongest possible 
motive to try to preserve it for the family. The Subordinate Judge 
finds as a fact, a view which is affirmed by the High Court, that he 
had means, in spite of his insolvency, to buy it back. From this 
conclusion on the evidence as it stands their Lordships find it 
difficult to dissent. 

On the defendants* side, it was urged in the written statements 
that Surat Kumari had bought these two houses, equally with the 
“eight houses,” with her own money. There was absolutely no 
evidence in support of this allegation ; no books of accounts 
showing payments, and no vouchers or receipts have been produced, 
nor is there any suggestion that any such ever existed and were now 
lost. At a later stage of the case, the difficulties which surrounded 
the defendants’ allegation were perceived, and it was then suggested 
that the conveyance by Shama Charan was a voluntary gift to Surat 
Kumari, who was a connection of his. If it was a gift, it might, as 
is contended on behalf of the plaintiffs, as reasonably be a gift to 
the family in her name. 

Guru Charan was an undischarged insolvent ; a purchase by him 
in his own name, or a gift to him in his own name, would have 
been swept up by the Official Assignee for the benefit of his 
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creditors. What more natural then, it is said, than that the con- 
veyance should be in the name of the wife ? In this connection it 
is to be noted that although Shama Charan Mullick acquired the 
houses in 1859, and the transfer to Surat Kumari was made in 1861, 
the possession all along appears to have remained as before with 
Guru Charan, for neither Shama Charan nor Heera Lai ever took 
possession of the properties. 

It is unnecessary to discuss how far these probabilities and 
inferences, standing by themselves, would outweigh the ostensible 
title, for the books of accounts that were produced in the litigation 
of 1896 and are exhibited in the present suits, kept from 1872, 
coupled with the circumstances referred to above, leave little reason 
for doubt that the conveyance of 1859 in favour of Surat Kumari 
was in reality for Guru Charan Sen and his family. They show 
beyond any reasonable doubt that the rents and issues arising from 
these two houses were kept in exactly the same way as the rents of 
the “eight houses” ; that they were entered in the books of the three 
brothers, for Surat Kumari had no books of her own, and were 
applied towards the expenses of the family. The inference is 
irresistible that she was not the beneficial owner of any of the 
houses. 

The mortgages in respect of the houses in question executed by 
her by way of security for the banianship of Baney Madhub and 
Money Madhub respectively, do not militate, in their Lordships* 
opinion, with this conclusion. As the property stood in her name, 
the mortgages could only be made by her. It is to be remarked, 
however, that in almost every instance. Guru Charan Sen was also 
made a party. Nor do the dispositions she purported to make by 
her will in 1883 affect the position. Had she died without 
expressing her wishes as to how the property should be allotted, it 
would have, in all probability, given rise to a contest. It stood in 
her name and was open to the contention that it was her ttridhan 
to which the two surviving sons were entitled, to th* exclusion of 
the sons of Chuni Lall who had died in her lifetime. 

For these reasons their Lordships are of opinion that the judg- 
ment of the High Court is right and that both these appeals should 
be dismissed, and their Lordships will humbly advise His Majesty 
accordingly. The appellants will pay the costs of the appeals. 

T. L, Wilson Co. : — Solicitors for the Appellants. 

Downer Johnson : — Solicitors for the Respondents. 

**• Appeals dismissed. 
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Present ; — Lord Shaw, Sir John Edge, and Sir Lawrence Jenkins. 

RAJA DEBI BAKHSH SINGH, 

V. 

SHADI LAL AND OTHERS. 

[On appeal from the Court of the Judicial Commissioner, 

Oudh]. 

Disqualified proprietor — Oudh Law — Revenue Act {Act XVII of 1876), section 
Court of Wards — Decree on a contract entered into by a disqualified 

proprietor whilst his property was under the charge of the Court 0/ Wards — 

Sttch property even after its release not liable to be taken in execution of such 

a decree. 

Under section 174 of the Oudh Land-revenue Act the property of a disquali- 
fied proprietor even after it is released from the custody of the Court of Wards 
is not liable to be taken in execution of a decree made in respect of a contract 
entered into by the ward while his property was under the superintendence of 
the Court.* 

Rameshar Bakksh Singh v. Dhanpal Das (1), overruled. 

Appeal froln a judgment and decree of the Judicial Commissioner 
of Oudh, dated 12th November, 1913, which affirmed a finding 
and order of the Court of the Subordinate Judge of Bahraich, dated 
the 4th June 1913. 

The point for determination was the true construction of section 
174 of the Oudh I.and-revenue Act. 

The appellant was the taluqdar of Mallanpur, the successor to 
one Raja Muneshwar Bakhsh Singh, whose estate, which included 
the village Sheopur in cjuestion, was under the management of the 
Court of Wards up to July 1898, when it was released. While the 
estate was under the said management Raja Muneshwar Bakhsh 
Singh borrowed certain sums of money from the Respondents. 
After considerable litigation a decree was obtained from the Judi- 
cial Committee : see Maheshar Patshad v. Muhammad Ewa'^ AH 
Khan (a). In accordance with the directions given by their I.ord- 
ships it was settled by an order of the Court of the Judicial Com- 
missioner of Oudh that Rs. 12,631-5-9 was due to the respondent 
In execution of that decree the village Sheopur, a part of the said 
estate, was attached. 

The appellant entered an objection on the ground that the village 

* See mtions 60 and 61 of the Bengal Court of Wards Act ( IX JJ. C. of 
1879)— Ed. 

(t) (1910) 14 Oudh Cases, d. 

(2) (1909) I. L. R. 31 AH. 386. 
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being property under the superintendence of the Court of Wards at 
the time of the borrowing, and the borrowing being by a person 
whose property was under such superindendence at the time of the 
contract to borrow could not be taken in execution of the decree, 
relying on section 174, Act XVII of 1876. 

The objection of the appellant came before the Court of the 
Subordinate Judge of Bahraich, who held that the village was liable 
to attachment, as the estate was only protected while under the said 
superintendence, and that such superintendence had ceased long 
before execution proceedings were commenced. His reasons for 
dismissing the objection were as follows : — 

" Are the Defendant and the property liable for the debt ? 
I have been referred to 4 Oudh Cases, 28, and 12 Oudh Cases, 

300* 

“ One of them is a Privy Council, decree under execution. In 
the other case it is not clear whether the property attached was 
released from the hands of the Court of Wards when attached 
or not and this being the sole point in the case the ruling does not 
appear to be applicable. I do not share the view held by the learn- 
ed pleader for the representative Of the judgment- debtor. It does 
not stand to reason that the property which has been once under the 
Court of Wards has become, simply on that account, so immaculate 
that it is untouchable and immaculate for debts contracted during 
the time it was under the Court of Wards though it has been since 
released. The Court of Wards Act was framed for the safe-guarding 
of the interests of the Court of Wards and better management of the 
estate and not to make the property non-transferable ever afterwards. 
A properly attached cannot be transferred after attachment. It is to 
safe-guard the interests of the person in whose interest the property 
has been attached. A property mortgaged or sold cannot be trans- 
ferred to the prejudice of the mortgagee or vendee, but when the 
mortgage is discharged or the vendee gives up his right in favor of 
the vendor it becomes the property liable to sale or attachment for 
the debt of the owner of it. If a man mortgages a property of which 
he is neither the owner nor in possession, the mortgagee cannot get 
the property but as soon as, before the limitation to enforce the debt 
is over, the mortgagor becomes its owner, the mortgagee becomes 
entitled to enforce his mortgage against the'property. In this case as 
long as the property was under the management of the Court of 
Wards it could not be attached and sold for debts contracted and in 
execution of the decree obtained while it was under such manage- 
nrent, but as soon as it is released from such managements the 
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property in that case becomes liable for the debt. I do not think 
that there is a virtue in 9. property which has once passed through the 
hands of the Court of Wards to make such property not liable for 
ever even after its release from that management for a debt contract* 
ed and a decree upon its basis obtained while the property was 
under such management. 1 therefore hold that the property is 
liable to attachment and sale and I dismiss the judgment-debtor’s 
objection with costs.” 

On appeal the Court of the Judicial Commissioner upheld the 
decision of the Subordinate Judge for the following reasons: — 

“ Mr. Sen, who has argued the appeal on behalf of the appellant, 
has referred us to the ruling in /^am Parshad v. Musammat Muna 
Kuar{i) and to the rulings in Himanchat Singh s. Jhamman Led (2) 
and fhamman Lai v. Himmanchal Singh (3). The last of these 
rulings was passed on the ryth August tgoi. He argues that in a 
case in which a person’s property has been taken under the manage- 
ment of the Court of Wards, a decree obtained in respect of a debt 
contracted by such a person while his property is under the manage- 
ment of the Court of Wards, cannot be executed against the property 
of such person after that property has been released in so far as the 
provisions of Act XVII of 1876 and Act IX of 1S73 affect the case. 
Had these rulings stood alone Mr. Sen’s arguments might have pre- 
vailed. We find, however, that a Bench of this Court decided on 
the 24th November, 1910 in Rameshar Bakksh Singh v. Dhanpal 
Das (4), that property so released is liable to attachment in execu- 
tion of a decree obtained on a debt contracted while the property 
was under the management of the Court of Wards. On page 8 
occur the words : — ‘It is quite clear that under the old Act a creditor 
could obtain a decree upon a bond given by a ward while his pro- 
perty was under superintendence.’ This is a ruling of a Bench of 
this Court. It overrules the ruling in 4 Oudh Cases, page 28, which 
was a ruling of a single Judge of this Court, and we consider it to 
be binding upon us. As this is a case falling under the old Act, we 
decide this point against the appellant.” 

'The judgment-debtor thereupon appealed to His Majesty in 
Council. 

De Gruyiher, A'. C, and S. A, Kyjfin for Appellant. 

/. M. Parikh for Respondent applied for a postponement, but 
this was not allowed and the appeal proceeded ex parte, 

(i) (1901) 4 Oudh Cases, 28. (2) (1900) I. L. R. 22 All. 364. 

( 3 ) (1901) I. L. R. 24 All. 136. (4) (1910) 14 Oudh Cases 6. 
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J}e Gruyther^ K. C. for appellant : The learned Judges of the 
Court of the Judicial Commissioner have held themselves bound by 
their own judgment in JRameshwar Bakhsh Singh v. Dhanpal 
Das (i). The protection given against the disqualified proprietor's 
contracts by section 174 of Act XVII of 1876 would be absolutely 
nullified if the estate could be rendered liable after its release. 
Before United Provinces Court of Wards Act (III of 1899) there was 
nothing to prevent a disqualified proprietor from contracting debts 
for which his property other than that under superintendence of the 
Court would be liable ; and the decision appealed against is that 
even the property under such superintendence would be liable once 
the superintendence came to an end. The incompetency created 
by section 173 continues even after the property is released. It is 
contended that the protection is limited to the time the Court of 
Wards has the property. 

In the North-Western Provinces Land-Revenue Act ( XIX of 
1873) there is a similar section 205 (B), which was inserted by 
section 23 of Act VIII of 1879. The only difference is that section 
205 (B) comprises both section 173 and section 174 of the Oudh Act, 
and hence the word ‘ and ' is inserted. The section in the North- 
tVestern Provinces Act has been construed in Himanchal Singh v. 
Jhaniman Lai (2), where it was held that “ the contention that the 
restriction only remains in force so long as the property is under 
superintendence and is immediately removed the moment the 
sui)crintendeuce ceases is not warranted by law.” 

To tlic same eflect is the construction of the Oudh Act in Ram 
I’arshad v. Musamviat Muna Kuar (3), though the report of that 
case docs not explicitly state that the property had been released. 
'I’hc decision in RamtsJnvat Bakhsh Singh v. Dhanpal Das (1) is not 
really an authority against as the remarks of the learned Judges were 
obiter dicta so far as the construction of section 1 74 of the Act was 
concerned : that point did not arise for decision : the question which 
did arise was the construction not of the statute, but of a decree ; 
the case was an appeal in execution proceedings where the decree 
must stand. 

The opposite construction involves the insertion of more words 
in the section, and completely defeats the purpose of the Act. The 
result would be that, as here, a man would borrow at an enormous 
rate of interest, and the debt would accumulate till the estate was 
released, when all the good work done by the Court of Wards would 
at once be undone. 

(t ) (1910) 14 Oudh cases 6. (2) (1900) I. L. R. 2a All. 364. 

(3) (1901) 4 Oudh Cases 28. 



VOL. XXIV. J PRIVY COUNCIL 

Their Lordships’ judgment was delivered by 

Lord Shaw.— -By section 162 of the Oudh Land Revenue Act, 
No. 17 of 1876, certain persons are declared to be disqualified 
from managing their estates. Among the enumeration of those 
persons are the following : Under sub-section (g), “Persons declared 
by the Chief Commissioner on their own application to be disquali- 
fied from managing their estates.” The Talukdar of Mallanpur was 
one of those persons. On his application, his estates were assumed 
by the Court of Wards, and they remained under the management 
of that Court from the year 1886 until the year 1898. 

During that period the Raja borrowed certain sums of money ; 
and on the 12th August, 1904, his creditors sued and obtained 
a personal decree against him in the Court of first instance. There 
were certain judicial proceedings which occurred subsequent to the 
decree ; and it may be of interest to note that, the debt incurred 
having been originally a sum of Rs. 4,000, execution is now sought 
to be obtained against the property put under the management of 
the Court of Wards for a sum which, at a date somewhat anterior 
, to the present deliverance, amounted to Rs. 21,526, the interest 
having been running for a certain course of years at the rate of 
18 per cent, per annum. 

The question in this case, and the sole question, is whether a 
decree obtained for such sums can be put in execution against the 
property, which was, at the date of the contraction of the debt, 
under the management of the Court of Wards. 

The sections of the Oudh Land Revenue Act, to which reference 
has been made, are sections 173 and 174. Section 173 is in these 
terms: “Persons whose property is under the superintendence of 
the Court of Wards shall not be competent to create, without the 
sanction of the Court, any charge upon or interest in such property, 
or any part thereof.” Section 174 says : “No such property shalC 
be liable to be taken in execution of a decree made in respect of 
any contract entered into by any such person while his property 
is under such superintendence.” Their Lordships think that it falls 
to' be observed that the object of these sections was the protection 
of the property against either transactions entered into by the person 
under tutelage by way of direct transactions of sale or of mortgage, 
and also the protection of the property against the consequences 
of any execution in respect of contracts entered into by a person 
under such tutelage. Section 174 deals with the latter situation. 

The Courts below have permitted execution against the property 
to be granted in respect of this debt — a debt incurred by a person 
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under tutelage. The question is whether that decision is sound in 
law. There have been various decisions in the Courts in India, 
notably in Allahabad, which appear fully to support the appeal. 
But there is one dictum which is founded upon by the Court below 
which seems to have ruled the minds of the learned Judges in 
constraining them to give effect to the execution against the property 
in respect of this debt. The dictum is contained in the case of 
Ranuskwar Bakhsh Singh v. Dhanpal Das (i). It was quite 
unnecessary, in the view that their Lordships take for the decision 
of the case, which depended, as it was viewed by the Court who 
decided it, merely upon the construction of a certain decree. That 
dictum was to the following effect : “It is quite clear that, under 
the old Act” — ^and the reference is either to this Act or an Act in 
similar terms — “a creditor could obtain a decree upon a bond 
given by a ward while his property was under superinten lence, and 
execute that decree against the property of the ward after the 
property was released from superintendence.” 

Their Lordships are clearly of opinion that this dictum was an 
unsound proposition in law. They think that, the object of the 
Act being the protection of the property, a person subject to the 
Court of Wards would in no sense be protected if this dictum were 
to be affirmed. What has been done in the present case seems to 
their Lordships to be a total violation, not only of the spirit of the 
statute, but of the express provision of section 174. The phrase 
in that section, “while his property is under such superintendence,” 
is, in their Lordships’ opinion, a phrase annexed to and elucidative 
of the verbal expression “contract entered into by any such person.” 
Section 174 is meant to protect property against the execution of a 
decree made in respect of “any contract entered into” during a 
certain period of time, namely, while the property is under such 
•superintendence. If such a contract, incurring of debt, or transac- 
tion occurred during that time, the law of Oudh is plain under 
section 174, to the effect that the property is protected against 
execution in respect of any decree following upon that transaction, 
that debt, or that contract. 

There is nothing further in the case, and their T.,ordships will 
humbly advise His Majesty that this appeal should be allowed with 
costs. 

T. L. Wilson <&* Co. : — Solicitors for the Appellant. 

Edward Dalgado : — Solicitor for the Respondents, 
j. M. P. Appeal alloioed. 

(I) (1910) 14 Ondh Cues 6. 
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APPELLATE CIVIL. 


Before Sir Lancelot Sanderson, Knight^ Chief Justice, and Sir John 
Woodroffe, Knight, Judge. 

RAI CHARAN MAHANTI and others 

V. 

KANAI KUMAR and others.* 

Lease — Transfer of Property Act ( IV of 1882), Sec. 8 — Trees reserved by the 

lessor — Lessor^ if can cultivate shellac on the trees — f'ruits and flowers — 

Kabuli at ^ construction of. 

In construing a KahuHat it is permissible to look at the circumstances under 
which it wias executed. 

A lessor reserved property in the trees growing on the lease-hold land and the 
lessee was prohibited from taking them away ; the latter was given enjoy- 
ment the phal phitl (fruits and flowers) of the trees only at the lessor’s permis- 
sion : 

Held^ that this ownership did not carry with it a right to go on the lessee’s 
land to cultivate shellac on the trees reserved. f 

A transfer of prop jrty passes to the transferee the interest of the transferor 
unless a different intention is expressed or necessarily implied. 

Per Sanderson ^ C. J, \ Fruits and flowers of the trees would in the ordinary 
meaning of the words include the natural products of the trees. 

Appeal by the Plaintiffs. 

Suit for an injunction restraining the defendants from interfering 
with their alleged right to cultivate shellac on trees standing on 
ground leased to the defendants but the ownership of which trees 
were declared by the lease to be in the lessor subject to the right 
of the lessees to phal and phul in respect thereof. The injunction 
was asked for on the grounds that thq plaintiffs cultivated lac on 
certain of the trees which was appropriated by the defendants, and 
that the defendants threatened to oppose the plaintiffs’ alleged right 
in respect of other trees of the mouza. The lower appellate Court 
held that the plaintiffs were entitled to nothing more than a bare 
declaration of right in the trees and were not entitled to khas 
l>ossession or to a perpetual injunction against the defendants. 

• Appeal from Appellate Decree No. 1226 of 1914, against the decree of 
C. Tindall Esq., District Judge of Bankura, dated the loth Februar)’, 1914, 
modifying that of Babii Probodh Chandra Bosu, Munsiff of Khatra, dated the 
20th January, 1913. 

[ t See in this connection Rameshtoar Malta v. Ram Nath (1905) 3 C. L, J. 
103 ; I. L. R. 33 Calc. 462, where the implied reservation of incidental rights in 
a mining lease, in which the lessor reserved the rights of mining, was considered. 
—Rep]. 
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B<^us Bepin Behaty Ghosh and Bankim Chandra MukJierji 
for the Appellants. 

Babu Samatul Chandra Dutt (for Babu SorosM Charan Mitter) 
for the Respondents. 

c. A. V. 

The judgments of the Court were as follows : 

Sanderson, C. J. — The facts of this case are that the plaintiffs 
purchased at an auction sale, held under a decree which had been 
obtained against the defenoants, the mokurari tenant right of the 
village of Jhilimili. 

The defendants r to 3 and another are tenants of the plaintiffs 
under a lease granted by the plaintiffs, dated 14th April, 1892 in 
respect of the lands in the village except 30 bighas of lands which 
the plaintiffs “kept in khas” and the trees hereinafter referred to. 
The defendants Nos. 4 to 6 are sub-tenants of defendants I'to 3. 
In this action the plaintiffs ask for a declaration that the right of 
the plaintiffs as stated in the plaint may be declared in the trees in 
the land described in schedule (Ka) in the plaint which as I under- 
stand include all the trees on the land demised by the plaintiffs 
and for a permanent injunction restraining the defendants from op- 
posing the plaintiffs in any way in their possession of the aforesaid 
trees and for a decree awarding Rs. 156 the value of lac grown on 
13 trees. 

As regards the last 'mentioned claim which was in the nature of 
damages it was admitted by the learned vakil for the appellants that 
the matter was not open to him as the lower appellate Court had 
found against the plaintiffs on a question of fact. 

The claim for the declaration and injunction therefore re- 
mained. 

The plaintiffs wish to cultivate lac on the trees in question and 
allege that the defendants are threatening to oppose them in their 
possession of the trees in the mouzah. The lower appellate Court 
has held that they are entitled to nothing more than a bare declara- 
tion of right in the trees and they are not entitled to khas possessio n 
or to a perpetual injunction against the defendants. 

The question primarily depends upon the terms of the lease. 

The lease after providing that the plaintiffs have settled all the 
remaining lands on the lessees at an annual rent of Rs. 125, and that 
the lessees should enjoy the aforesaid land in jote by tilling and 
cultivating it themselves and through their tenants proceeded as 
follows : — 

“ Be it expressed here that all trees large and small that stand on 
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the aforesaid land and that may grow in future belong to you (i. e., Civil. 

the plaintiffs for the purpose of this case) in khas. We (i. e., for the 19,6. 

purpose of this case the defendants i to 3) shall be able to enjoy the Rai'*c^ian 

fruits and flowers of the said trees only at your permission but on ». 

no account we shall be able to take the trees.” The original of this Kanai. 

part of the kabuliat, and what I understood is a correct literal trans- Sanderson, c.J. 


lation are to be found at page 10 of the paper book in the judgment 
of the learned Munsiff. 

The effect of this clause, in my judgment, is to exclude the trees 
from the lease and that such trees remained in the khas possession 
of the plaintiffs j the lessees however being granted a license to enjoy 
the fruits and flowers of the said trees at the permission of the plain- 
tiffs. The first question which arises is whether such license to 
enjoy the fruits and flowers of the said trees would include the right 
to carry on the artificial cultivation of lac on the trees and enjoy the 
results thereof. 

Pritna facie in my judgment this would clearly not be included 
in the license, ‘i- ruits and flowers’ of the trees would in the ordinary 
meaning of the words include the natural products of the trees only ; 
but it is urged that the circumstances existing at the date of the 
lease must be looked at for the purpose of construing the words. 

The lower appellate Court has found “from the evidence that 
the Sunthals had been growing lac from before the date of the 
kabuliat on those trees” and that the words phal phut in the absence 
of express reservation embraced the taking of the produce of the 
trees generally and so included the growing of lac on the trees. 

This Court is not in a position to review tliis finding of fact as 
long as there was evidence on which the lower appellate Court 
could act, and I am not aware that it has been suggested that there 
was not such evidence. In view of this finding of fact, it must be 
taken that the parties to the lease were aware of the existence of the 
cultivation of lac upon the trees by the defendants their tenants at 
the date of the lease, and consequently I think it is possible that the 
words “phal-phuj’ may have been intended to have a wider applica- 
tiop than the English words “flowew and.fruits,” and accordingly I 
am not prepared to dissent from the decision of the lower appellate 
Court. I express no opinion as to whether the license above refer- 
red to is a revocable or irrevocable license, as the point has not 
been raised or argued before us. 

In view of this conclusion it is not necessary to deal with the 
other points raised by the defendants ; and I think the appeal should 
be dismissed with costs. 
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Woodroffe, J— The suit of the plaintiff is when substantially 
regarded a suit lor an injunction restraining the defendants from in- 
terfering with his alleged right to cultivate shellac on trees standing 
on ground leased to the defendants but the ownership of which trees 
were declared by the lease to be in the lessor subject to the right of 
the lessees to phal and phul in respect thereof, 'rhe grounds of 
the injunction are that the plaintiffs cultivated lac on certain of the 
trees which was appropriated by the defendants. This has been 
found not to be the fact. But it is also alleged that the defendants 
threaten to oppose the plaintiff’s alleged right in respect of other 
trees of the mouza. Formally, therefore, a case for an injunction is 
made out if the right claimed is established. This is denied on 
various grounds. The matter has previously been before four Courts 
three of which have decided favourably to the defendants, and the 
District Judge has found that the appellant before us, the plaintiff 
having been punished for his attempt to break the lac grown by the 
Santhal defendants has shifted his ground and set up a false story of 
having himself grown lac on other trees of the appellants’ tenancy. 
He finds and I think these facts are relevant to the matter before us 
that the landlord did not grow lac as he claims to do, and that the 
defendai\ts have grown lac for over 12 years and had been growing 
lac before the date of the kabuliat to the plaintiff. In construing the 
kabuliat it is permissible to look at the circumstances under which it 
was executed. It has been found that the Santhals have been living 
throughout on cultivation and the produce of the forest of which the 
plaintiff must be taken to have been aware. 'Fhe good land was 
kept khas by the plaintiff and the defendants were set to reclaim the 
rest including the jungle land. According to the plaintiff they may 
not remove trees large or small and therefore Ihe scope of the recla- 
mation of the forest land is to that extent limited. At the same 
time he says they are not to live on the produce of the forest except 
the flowers and fruits of the trees, in the strict sense, which are of 
little value. They are not entitled it is alleged in particular to cul- 
tivate shellac or to take wild shellac and must permit him to do both. 
The Judge finds that the plaintiffs who are rich men were mere rent 
receivers and the cultivating interest was made over to the defendants 
subject to the terms of the lease. 1 would determine this ejuestion 
upon a construction of the lease only. I am not prepared to dis- 
agree from the view that phal and phul would include produce of 
the trees other than the particular flowers and fruit of the trees itself. 
This is the view of the District Judge and of the first Munsiff who 
tried the case. The second Munsiff was of opinion that phal phul 
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did not include cultivation of shellac, but he left open the nature of 
the license to take phal phul : for instance whether that included the 
right to take fire wood, thus showing that in his opinion also it is 
possible that the word phal has a wider meaning than that sought 
to be attached to it by the appellant. If this view taken by the 
Judge be the correct interpretation of these words then shellac would 
be phal. But it is not necessary to base the case on this, for in the 
view I take a transfer of property passes to the transferee the interest 
of the transferor unless a different intention is expressed or necessa- 
rily, implied. Now what was it that the lessor reserved ? There is 
no doubt that the property in the trees was reserved, and the lessees 
were prohibited from taking them away. The exact terms of the 
lease are “all trees large and small belong to you in khas,” “wc 
shall not be able to take them away.” “We shall be able to enjoy 
the phal phul of the trees only at your permission.” There is nothing 
unusual in this reservation of the trees. The lease means what it 
says, namely, that the trees themselves remain the property of the 
lessor notwithstanding the lease and therefore cannot be taken away. 
It does not say, and in my opinion does not mean that the landlord 
was entitled to come on the land to pursue a regular course of culti- 
vation of shellac on the property he had leased to the defendants. 
If this had been originally intended it would probably have been 
inserted in the lease, for, according to the evidence, from before that 
date lac had been cultivated by the Santhals : nor should we expect 
to find as the District Judge finds that there has been no user of the 
alleged right by the plaintiff landlord and a user by the tenants for 
over 12 years. It is not improbable therefore that the claim now set 
up is an after-thought when it was discovered that the tenants were 
making some profit from the shellac in the jungle. On the ground 
therefore that the lease did not reserve to the landlord the right of 
cultivation claimed, and that the reservation of the trees is not a 
reservation of such right to cultivation, I hold that the Judge is right 
in determining that the plaintiffs have not established the right 
claimed in the tree reserved. This ownership does not carry 
with it a right to go on the tenants’ land to cultivate shellac on the 
trees reserved. It follows that the plaintiffs are not entitled to the 
injunction claimed. It is not necessary to determine the other 
points raised, in particular that of limitation or adverse possession or 
that which is said to arise under section 17S and other sections 
of the Bengal Tenancy Act. I would therefore affirm the decree of 
the District Judge and dismiss this appeal with costs. 

A. T. M. Appeal dismissed. 
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1916. V. 

February, sj, sS. PROBHAT CHANDRA SEN and OTHERS.* 

partition — Trust deed executed by administrator with the permission of the Dis- 
trict fudge — Trust deed empowering trustee to grant permanent ieases — Per- 
son interested not impeaching tJie lease, 

A trust deed was executed with the sanction of the District Judge, by an ad- 
ministrator of the estate of a deceased co-owner in favour of a mortgagee, with 
power to trustees to grant permanent leases. In pursuance of that deed a perma- 
nent lease was executed in favtuir of the plaintiff. The latter remained in posses- 
sion with other co-owners f(»r ahout 7 years, when he brought a suit for partition. 
In that suit he impleaded a person who was interested in opposing the lease. lie 
did not contest the lease. 


Ileld.^ that the plaintifl had sufficient interest to maintain such a suit for 
partition, 

Sundarv, Parbati {t) and Bhagivatv. Bepin (5) followed. 

Appeals by the Plaintiffs. 


Suits for partition. 

1 he material facts and ar^inncnts api)car from llic judgment. 

Mr. n. Chakravarty and Babu Surendra Nath Guha for the 
Apiiellaiits, 


Balms Julies Ck under Roy, Jatindra Nath Bose and Kshilis 
Chandra Neogy for liic Kcsjjondenls, 

Tlie judgment of llic Court was as follows : 

'I'hcsc appeals arise out of suits for partition, and the Courts 
below have dismissed the suits upon a preliminary i,oint, namely, 
that the plaintiffs had not acquired any such interest in the proper- 
lies as to entitle them to maintain a suit for partition 

It appears that one Madhu Sudan Das left four sons, Moh ini 
Mohan Das, Radhica Mohan Das, Lai Mohan Das and Khettra 
Mohan Das. Khettra Mohan's interest devolved upon Mohini 

Pari'ard L *i‘m updn his widow Cobinda 

Kan and Lai Mohan s interest was, inherited by his widow Priya 

Moyee. Mohmi Mohan Das obtained a loan of Rs. 2,50.000 from 

ihc deems of F. W. wfrd*E?q'"Dluict‘ Judge'tf Tj>rc‘r^f "I 

Februap- 1913, aflfiiming those of Babu Satkoii ^IlaJf er V 

Court ofTipperah, dated ihe 26th February X 9 H. ’ Judge, ist 

(I) (1889) L. R, i6 I. A. 186 ; I, L. R, 12 All 51 
U) (19.0) L.R.37l.A.i98;I.L.R.37Calc.9,8. 
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the Eastern mortgage and Agency Company under a deed of mort- 
gage, dated the 27th September, 1890. One of the conditions upon 
which and subject to which the said Company agreed to grant the 
said loan was that the mortgaged properties should be managed 
entirely and without any ' interference ftom the said mortgagor by 
Mr. Garth and Mr. Weatherall and Mohini Mohun executed a power 
of attorney in their favour. Mohini Mohan died on the 28th De- 
cember 1896, and Letters of administration of his estate were granted 
to one Soshi Bhusan Guha on the 29th January, 1897. The mort- 
gagees, it appears, subsequently found that there were difficulties in 
the way of management of the estate and in the conduct of law 
suits which could be avoided if the properties -were vested in Trus- 
tees. An indenture transferring the mortgaged properties to Mt,-ssrs. 
Garth and Weatherall as Trustees with powers to manage them which 
included the power to grant perpetual leases was accordingly drawn 
up and submitted by the administrator to the District Judge of 
Dacca who sanctioned it on the ist May, 1897. On the 3rd April 
1897, the Indenture was executed between the administrator Sashi 
Bhusan Guha representing the estate of the mortgagor ^[ohini 
Mohan Das, the Eastern mortgage and Agency Company the mort- 
gagees and Messrs. Garth and Weatherall the Trustees, transferring 
the properties to the latter as Am-niukteers, ATanagers and Trustees. 
Priya Moyee executed an usufructuary mortgage in respect of her 
share in favour of the said Messrs. Garth and Weatherall for a term 
of years and also a trust deed with similar powers. These trustees 
granted certain permanent leases, Dur Sikmi tenures, in two of the 
cases, and a Putni Taluk in the third, in favour of the plaintiffs in 
1903 in respect of certain shares in some properties and the plaintiffs 
remained in joint possession of those shares with the other co-owners 
since 1903 ; and in September 1910 the plaintiffs brought these suits 
for partition against those other co-sharers. 

It may be mentioned here that on the death of Mohini Mohan 
and Priya Moyee, their estate devolved upon Shampyari. 

The Court of appeal below held that section 90 of the Probate 
and Administration Act does not empower an administrator ap- 
pointed under the act to delegate his powers to others ; that even if 
the Trust deed was valid, Sashi Bhusan being dead his administra- 
tion ceased many years ago, and the “ Sub-Trustees ” could not 
grant leases after their own Trusteeship ceased ; and that in any 
case they had no right to grant permanent leases it being nowhere 
provided that their possession was to be permanent. As regards Priya 
Moyee the Court below observes that it was not the case of the 
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plaintiffs that she executed the leases for legal necessity, and she 
having died, any permanent leases granted in respect of her share 
by the said trustees are voidable. 

That Court accordingly held that the leases set up by the plain- 
tiffs were voidable and that “ it is clearly then undesirable that a 
partition should be effected until it is definite that such leases are 
not so voidable.” 

It is unnecessary to consider in the present cases whether the 
leases obtained by the plaintiffs from Messrs. Garth and Weatherall 
are valid or voidable at the instance of the reversioner after the 
death of Shampyari. The plaintiffs are in joint possession of the 
shares with the defendants as co-sharers, under leases which purport 
to be permanent leases, granted to them under an arrangement sanc- 
tioned by the Court. The only person at present interested in 
challenging their right is Shampyari who is a party to the suit and 
she does not contest the suit. The contending defendants have 
no interest whatever either present or future in the shares in respect 
of which the plaintiffs claim to be lessees, and the plaintiffs have 
been in possession jointly with them ever since 1903 without any 
objection on the part of the defendants. In fact in some rent-suits 
these defendants made the present plaintiffs parties defendants as 
co-sharer landlords. We think that under the circumstances the 
principle laid down in the case of Mussammat Sundar v. Mussammat 
applies. In that case two Hindu widows were in lawful 
possession of properties of their deceased husband and one of them 
brought a suit for partition against the other. There was a question 
in that case whether there had been a valid adoption made by the 
deceased husband and whether the estate had been given to the said 
adopted son by a will of the deceased. The Judicial Committee held 
that apart from those questions, the fact of joint possession by the two 
widows of the estate which belonged to the testator ever since the 
death of the adopted son appeared to them sufficient for disposing of 
the suit in fovour of the plaintiff. Referring to the possession of the 
widows, their Lordships observe— “ Their possession was lawfully 
attained, in this sense, that it was not procured by force or fraud,- but 
peaceably, no one interested opposing. In these circumstances it 
does not admit of doubt that they are entitled to maintain their pos- 
session against all comers except the heirs of Praimsukh (the adopted 
son) or of Baldeo Sahai (the deceased husband) one or other of 
whom (it is unnecessary to say which) is the only person who can 
plead a preferable title. But neither of these possible claimants is 
(1) (1889) L. R. 16 I. A. 186. 
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in the field, and the widows have therefore, each of them, an estate 
or interest in respect of her possession, which cannot be impaired 
by the circumstance that they may have ascribed their possession 
to one or more other titles which do not belong to them.” 

The same consideration applies to this case. 

It is centended on behalf of the respondents that the court ought 
to take into consideration the fact that on the death of Sham Priya, 
the reversioner may bring a suit for setting aside these alienations, 
if he succeeds in doing so, the partition would have to be set aside. 
That we think is not a sufficient ground for refusing the plaintiffs 
the right to partition which they have at present in respect of their 
possession. In the case of Lola Bhagwat Sahai v. Bepin Behari 
Mitter (i), it was held by this court that the Mokararidars (the 
plaintiffs in that case for partition) had not such a permanent interest 
as to ensure that any partition then effected would be of enduring 
effect, on the ground that the Mokararidars in that case might incur 
forfeiture in certain contingencies mentioned in the lease. Their 
lordships in overruling the decision observed as follows : — 

“ But those learned Judges held that the right of partition, which 
would otherwise have belonged to the appellants, the mokararidars, 
was lost by reason of the fact that their mokarari is liable to forfei- 
ture in certain contingencies, and therefore is lacking in the per- 
manence of interest necessary to support a claim for partition. 
Their lordships are of opinion that the distinction thus introduced 
cannot be supported.” 

“ The title of the appellants is a permanent title, though liable 
to forfeiture in events which have not occurred and the rights ince- 
dental to that title must, in their lordships’ opinion, be those which 
attach to it as it exists, without reference to what might be lost in 
future under changed circumstances.” 

Having regard to the circumstances already stated, and to the 
fact that the only person who is now interested in challenging the 
title of the plaintiffs has not contested the suit at all we think the 
courts below are wrong in dismissing the suit upon the preliminary 
ground mentioned above. 

The decrees of the courts below are accordingly set aside and 
the cases sent back to the court of first instance in order that 
they may be tried on the merits. 

Costs of these appeals will abide the result. 

A. T. M. 

(t) (tgtolL. R. 37 I. A. 198. 
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Appeal allowed. 



30 


THE CALCUTTA LAW JOURNAL. [VOL. XXIV. 

Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice Roe. 


Civil. 

1915- 

May 28^ j/. 


PARAMANANDA SINGH 


V. 

SYJOU SINGH .♦ 

Ejectment^-Lease for a tertn— Option of renewal -Option not exercised— Holding 

over—Hotice to quit^ effect of— Landlord and Tenant Procedure Act { VIII 

B. C. of iS6g)y Sec, SS* 

On the determination of a lease for a term, the lessee is bound to surrender 
possession to the lessor ; on default, he may be ejected without notice, for though 
he entered into the land with right, he has remained without right, as the tenant 
cannot be said to hold over, unless the landlord assents to the continuance of his 
possession. 

Durgt Nikarini V, Goberdhan {i) followed. Iluronath w. Smith (2) distin- 
guished. 

The assent of the landlord to the continuance of the occupation of the tenant 
after expiry of the term may be indicated by acceptance of rent or by conduct 
which justifies an inference to that effect. 

The fact that the landlord tolerates the continuance in occupation of the 
tenant after the expiry of the term, does not make his former tenant, his tenant 
in future. 

Ratan Lalv, Farshi Bihi (3) and Doe v. Inglis (4) referred to. 

The serving of notice to quit, on the person who continues in occupation 
after the expiry of the term, does not make him a tenant whose tenancy is to be 
terminated by a notice to quit. 

Doe V. Inglis (4) referred to. 

The defendant took a lease of the disputed land in the district of Sylhet from 
the plaintiff for a term of 3 years from 13th April 1904 till I2th April 1907, 
The lease provided expressly that the tenant would give up possession upon the 
expiry of the term and that, if he desired to continue as tenant, he would take a 
fresh lease. The term expired, but the defendant neither took a fresh lease nor 
made over possession of the land to the plaintiff. Notices were served on the 
8th and 15th October 1910, asking the defendant to quit on the 13th April, 1911 : 

Held^ that the defendant ceased to be tenant upon the expiry of his term and 
was liable to be ejected in the manner prescribed by section 53 of the Landlord 
and Tenant Procedure Act. 

Appeal by the Defendant. 

Suit for ejectment. 

The material facts and arguments appear from the judgment. 

from Appellate Decree No. 1241 of 1914, against the decision of 
Babu Kailas Chandra Sen,^ Subordinate Judge of Sylhet, dated the lOth March, 
1914, reversing that of Moulvi Paziruddin Ahmed, Munsiff of Karimeuni, dated 
the 24th February, 1913. ** 

(I) (1914) 20 C. L. J. 448. 

( 3 ) (1907) I* L. R. 34 Calc. 396, 


(2) (i86s) 2 W. R. 73 - 
(4) (1810) 3 Taunt. 54. 
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B«^» Bhupendra Chandra Guha for the Appellant. Civn.. 

Babu Birendra Chandra Das for the Respondent. 

The judgment of the Court was delivered by Paramananda 

Mookerjeei J. — ^This is an appeal by the defendant in an Syjou. 

action in ejectment. On the i8th April 1904, the defendant took j/. 

a lease of the disputed land from the plaintiff for a term of three 


years, from the 13th April 1904 to the rath April 1907. The lease 
provided explicitly that the tenant would give up possession upon 
the expiry of the term and that, if he desired to continue as tenant, 
he would take a fresh lease. The term expired, but the defendant 
neither took a fresh lease nor made over possession of the land 
to the plaintiff. The consequence was that on the 8th and 
15th October 1910, the plaintiff %ave notices to the defendant 
and asked him to quit the land on the 13th April, 1911. This 
demand was infructuous, and on the 29th June, 1911 the plaintiff 
commenced this action to eject the defendant. The Subordinate 
Judge has held that the tenancy terminated upon the expiry of the 
prescribed term of three years and that thereafter, as the landlord 
did not assent to the continuance of the occupation by the defen 
dant, the latter became a trespasser liable to be ejected without 
service of notice to quit. On the present appeal, this view has been 
assailed as.erroneous in law. 

The disputed land lies in the district of Sylhet, where Act VIII of 
1 S69, B. C. is still ill operation. Section 53 lays down that, when- 
ever in any suit, brought by any zemindar or other person in receipt 
of the rent of the land, to eject any cultivator not having a right of 
occupancy or to eject any farmer or other tenant holding only for a 
limited period, after the determination of the lease or tenancy, the 
Court shall pass a decree in favour of the plaintiff, no application 
in the form provided in section 212 of Act VIII of 1859 shall be 
necessary, but the Court shall forthwith, upon the plaintiff depositing 
in Court the necessary expenses, make an order for delivery of 
possession in execution of the decree. In the present case, the 
Suboydinate Judge has found that the defendant is not a cultivator 
with a right of occupancy. Consequently, on the determination of his 
lease, he was liable to be ejected forthwith in execution of a decree 
in the manner prescribed in Sec. 53. But it has been argued that 
as he has remained in possession after the expiry of the term of his 
lease, he has acquired an undefined interest in the land and is 
entitled to continue in occupation till that interest has been 
determined by notice to quit. This argument is entirely fallacious. 
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On the determination of a lease for a term, the lessee is bound 
to surrender possession to the lessor ; on default he may be ejected 
without notice, for though he entered into the land with right, he has 
remained without right, as the tenant cannot be said to hold over 
unless the landlord assents to the continuance of his possession. 
Durgi Nikarini v. Goberdhan (i). But the appellant has contend- 
ed that the mere continuance of his possession gives him the 
status of a tenant, and, in support of this view, has invited our 
attention to the decision in Huronath v. Smith (2). That case is 
clearly distinguishable. There, under the terms of the lease, the 
tenant was entitled to retain possession of a part of the premises, 
even after the expiry of the term, and was bound to execute a 
fresh settlement in respect of such portion. The question arose, 

whether the mere fact that such fresh lease had not been executed, 

« 

affected the position of the tenant ; the apswer was adverse to the 
landlord, for it was found that the tenant had expressed his readiness 
to accept the lease from the landlord, who had refused to execute 
the document. There is, on the other hand, a long line of 
authorities in this Court which negative the contention of the 
appellant. Reference may he made to the judgment of Sir Barnes 
Peacock C. J. in Ram Khelawun Singh v. Mussamut Soondra (3) 
where the Chief Justice observed that, according to English law and 
according to general principles of justice, if, after the expiration of 
a lease, a landowner continues to receive rent for a fresh period, 
he must be deemed to have acquiesced in the tenants’ continuing 
to hold upon the terms of the original lease and cannot turn out 
the tenant or treat him as a trespasser without giving him reason- 
able notice to quit. In the earlier decision in G. P. Mackintosh v. 
Gopet Mohan Mojoomdar (4), the proposition was formulated that 
to justify a holding over after expiry of a lease, a direct consent on 
the part of the landlord is requisite ; and that no implication of 
consent can or should be received, where there has been every 
opportunity of consent in express terms. Later decisions, specially 
those of Sadhoo [ha v. Bhupwan Oopadhya (5), Sojaoll Khan v. 
Woopean Khan (6) ; Jumant Ali Shah v. Chutturdharee Sahee (7) 
and Ganapathi v. Venkata Lakshminarasaya (8) indicate that this 
rule was too broadly expressed and that the assent of the landlord 
to the continuance of the occupation of the tenant after expiry of 

(1) (1914) 20 C. L. J. 448. (2) (186s) 2 W. R. 73, 

(3) (*867) 7 W. R. 1S2. (4) (1865) 4 w. R. 24. 

(S) (1866) 5 W. R. Act X Rulings 17. (6) (1868) 9 W. R. 123, 

(7) (1871) 16 W. R. 185. (8) (1914) I Mad. W. N. 728. 
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the term may be indicated by acceptance of rent or by conduct Qm. 

which justifies an inference to that effect. But there is no authority, 1915. 

except possibly a dictum of Patteson J. in Doe d. Thomas v. Field (i) Param^auda 

mentioned in Fahy v. Donnell (2),* which supports the proposition e. 

that merely because the landlord tolerates the continuance in 
occupation of the tenant after the expiry of the term, the inference Mookttjet^j. 


follows as a matter of course that he accepts his former tenant as 
his tenant in future. This proposition is, on the other hand, opposed 
to the decision in Ratan Lai Gir v. Farshi Bibi (3). It is also 
opposed to the decision of Mansfield C. J. in Doe v. Inglis (4), 
where the contention was that as the tenant had continued in 
occupation after the expiry of the term, he was entitled to notice 
to quit, though there was nothing to indicate that his continuance 
had been accepted by the landlord. Mansfield C. J. observed : 
“You do not show that the holding subsequent to the expiration 
was with the assent of the lessor.” Reliance was there, as here, 
placed upon the fact, that the landlord had served a notice to 
quit ; and it was argued that this circumstance afforded an unfailing 
indication that the defendant was still a tenant, whose tenancy was 
required to be terminated by a notice to quit. This contention was 
overruled in the following terms : “ This writing is not in the least 

like a notice to quit ; but it is a mere demand of possession, the 
defendant’s term having sometime since expired. The lessor of the 
plaintiff need not have given any notice at all ; but the circumstance 
of his having given a notice, will not hurt him.” In our opinion, it 
is incontrovertible that the defendant in this case ceased to be 
tenant upon the expiry of his term and is liable to be ejected in 
the manner prescribed in Sec. 53 of Act VIII of 1869 B. C. The 
position might have been different if the provisions of the Bengal 
Tenancy Act had governed this case ; but we need not deal with 
this aspect of the matter, because that statute admittedly has no 
application. 

The result is that the decree of the Court below is affirmed and 
this appeal dismissed with costs. 

A. T. At. Appeal dismissed, 

(1) (1831) 2 Dowling P. C. 542. 

(2) (1870) I. R. 4 C. L, 332 (335). 

(J) (>907) I. L. R, 34 Calc. 396. 

(4) (iSto) 3 Taunton 54. 
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Before Mr, Justice N, K, Chatterjea and Mr Justice Richardson, 

MATHURA jMOIIAN SAHA and otueus 

V. 

NABIN CHANDRA DATTA and others.* 

Sute^ effcLt of- -Sale 0/ a tenure J or its oivn arreari> of rent — Purchase of a putni 
tafuk — Application to ^et aside sate — Pending proLeeding^ second suit for rent 
Payment by pure has tf' to save the taluk from sale - Suit for reayvery of amount 
paid. 

In the absence of anything to denote the contrary, a bale of a tenure held in 
execution or a decree for itb own arrears of rent passes it free from liability for 
previous arrears. 

MoJuvanee v. Harendra (i) ; Peary Alokan V. Sreeram (2) ; and Manindra 
V. (3) distinguished. J/aez Pahaman w , Rantsukh (4); and Ilaradhan 
V. Kartik (5) referred to. 

Appeal by the Plaintitfs. 

Suit for recovery of money. 

I'hc material facts and arguments are slated in the judgment. 

Dr, Sarat Chunder Basak^ Babtis Befin Chunder Bose and 
Srid/iar Das Gupta for the Appellants. 

Bdbus Sib Chandra Palit^ Kumar Sanker Roy and Upendra 
Kumar Roy lor the Respondents. 

c. A. V. 

'rhe judgment of the Court was as follows ; 

This appeal arises out of a suit for the recovery of Rs. 6249-2-0 
which was paid by the plaintiffs in order to save a patni taluk from 
being sold in execution of a decree for arrears of rent, under the 
follovsing circumstances : 

The plaintiffs on the 5th June, 1906 purchased the patni taluk 
for Rs. 11,000 at a sale held in execution of a decree for arrears of 
rent due thereon upto Assar kist of 1312 B. S. Some of the patni- 
clars applied to set aside the sale on the 26th June, 1906. The 
application was dismissed for default on the 23rd March, 1907, 
when the sale was confirmed, but the application was subsequently 
revived and eventually dismissed on the 27th January, 1908. While 
the proceedings for setting aside the sale were pending, and on the 

* /Npljcal from Original Decree No. 59 of 1911, against the decree of Babii 
Saltari Haider, Officiating Subordinate Judge, ist Couit Tipperah, dated the a8th 
November, 1910, 

(I) (1856) 1 C. W. N. 458. (2) (1902) 6 C. W. N. 794. 

(3) (* 9 *^ 5 ) r* 32 Calc. 643* (4) U893) L* R> 21 Calc. 1C9. 

(S) (>902)6 C. \V. N. 877.. 
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19th March, 1907, the Zemindar brought a suit for arrears of rent Civn,. 

of the last 3 kists of 1312 and the whole of the year 1313 B. S., 
against the recorded patnidars (defendants x and 2 in that suit), and M 

the plaintiffs who had purchased the patni also were made parlies v. 

to the suit as defendants 3 to io.» 


The present plaintiffs (defendants Nos. 3 to 10 in that suit) con- 
tended that they had not obtained possession of the auction-purchas- 
ed property and the Zemindar was not entitled to any relief against 
them, nor to lay any claim over the sale proceeds. 

On the 6th July, 1907, the Court made a decree which after 
directing that the defendants do pay to the plaintiffs the amount of 
rents, cesses, damages and costs decreed proceeded as follows ; — 
“ I’hat the decretal amount be at first realised by the sale at auction 
of the property in arrears ; but if the entire amount be not realised 
by the sale at auction of that property, plaintiffs shall be able to 
realise the amount claimed from the surplus sale proceeds of that 
taluk as realised on the 6th June, 1906, by Mathura Mohun-Saha 
and others (the present plaintiffs) and from the defendants Nos i 
and 2 personally ; and it is further ordered that on the confir- 
mation of the sale the defendants Nos. 3 to 10 shall remain liable for 
the amount of deficit, in proportion to their liability from the date of 
the sale or from the date of confirmation of the sale. But they shall 
not be liable in any other way. But even if the sale be not con- 
firmed, the defendants Nos. x and 2 shall remain personally liable. ’ 

In e.Kecution of that decree the patni was put up for sale, and the 
plaintiffs whose purchase at the previous sale had been by that 
time finally confirmed deposited the decretal amount (Rs. 6066 -1-6) 
and saved the patni from sale. It appears that out of the 11,000 
rupees the proceeds of the sal e at which the plaintiffs had purchased, 
Rs. 743S is still left in deposit as the surplus sale proceeds, and the 
plaintiffs in the present suit which was brought against the former 
patnidars (both recorded and unrecorded) seek to recover the amount 
paid by them together with interest and costs (Rs. 6249-2-0) from 
the defendants and from the surplus sale proceeds. 

•The Court below held that the plaintiffs are not entitled to 
recover the sum paid by them, and they have appealed to this 
Court. 

The first question for consideration is whether the plaintiffs were 
liable for the arrears of rent which were paid up by them. Now the 
said arrears were for a period prior to the date of the confirnjation 
of the sale at which the plaintiffs purchased the patni, during which 
the former patnidars were in possession. The Court below was of 
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opinion that as rent is a first charge on the patni the plaintiilTs 
purchased it charged with the rent due in respect of it at the time of 
their purchase, and relying on the cases of Srimati Maharanee Dasya 
V. Harendra Lai Roy (i), Penry Mohan Mukhopadhya v. Sreeram 
Chandra (a) and Manindra Chandra Nandy \,Jamahir Kumari (3), 
held that it was the plaintiffs who were bound to satisfy the rent 
decree. 

We are of opinion however that the principle laid down in those 
cases do not apply to the present case. The purchaser in those cases 
purchased the tenure at a sale held in execution of a decree, other 
than a decree for rent, and such a purchaser in the absence of any- 
thing to denote the contrary must be taken to have purchased it 
charged with the rent which might be. due in respect of it at the time 
of his purchase. In the present case, the tenure was sold in execu- 
tion of a decree for arrears of rent, and where a tenure or holding 
is sold in execution of a decree for its own arrears of rent it passes 
to the purchaser freed from all liabilities for its previous arrears. 
See Faez Rahaman v. Ramsukh Bajpai (4), see also the case of 
Haradhan Chattoraj v. Kartik Chandra Chattopadhya ($) in which 
the purchaser of the tenure purchased it with a notice that it was 
saddled with liability for previous arrears, and the case of Fae~ 
Rahaman^ was distinguished on that ground. 

We are of opinion that in the absence of anything to denote the 
contrary, a sale of a tenure held in execution of a decree for its own 
arrears of rent passes it free from liability for previous arrears. That 
being so the plaintiffs were not in fact liable for the arrears of rent 
for the period prior to the date of confirmation of sale at which they 
purchased the patni. 

The next question for consideration is, what is the effect of the 
decree in the second rent suit to which the plaintiffs were parties. 
At the date of that decree, the sale held in execution of the previous 
decree (at which the plaintiffs purchased) had not been confirmed, 
and proceedings for setting aside that sale were then pending. 

The decree is not a well-drawn instrument. It begins apparently 
by imposing a joint and several liability on the two sets of defend- 
ants (the plaintiffs and the defendants in the present suit). No 
doubt it goes on to say that- the tenure shall be sold in the first 
instance, but it also appears to recognise a primary personal liability 
on the part of the defendants in the present suit. It also leaves open 

(I) (1896) I C. W. N. 458. (2) (1902) 6. C. W. N. 794. 

(3) (1905) I- L. R- 32 Calc. 643. (4) (1893) I*. R- 21 Calc. 169. 

(S) (*902) G C. W. N. 877. 
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I he question whether on the sale of the tenure being confirmed any Civir,. 

[>ersonal liability on the part of the plaintiff is to arise as from the ,^,6, 

5th June, 1906, the date of the sale (in which case the plaintiffs 

would be liable for a considerable portion of the arrears covered by v. 

that suit, July 1905 to March 1907), or as from the 23td March, Nai^. 

1 9 07, the date of the confirmation of the sale. 


The case is not free from difficulty, but in our opinion regard 
being had to the circumstances and especially to the circumstance 
that the sale was not finally confirmed when the decree was made, the 
decree does not preclude the plaintiffs from succeeding in the present 
suit on the ground that it placed the burden of the debt due to the 
landlords once for all on the land. That was tfie ground on which 
the learned Subordinate Judge dismissed the suit, and no doubt 
there is something to be said for the conclusion at which he arrived. 
On the whole however, as it appears to us, the present suit may be 
regarded either as a suit for contribution on the footing that the 
decree in the rent suit treated the plaintiffs and the defendants as 
jointly and severally liable for the arrears claimed or as a suit for 
the determination of an issue as to the respective liabilities of the 
plaintiffs and the defendants, an issue which was not finally decided 
between them in , the rent suit and which may therefore be legiti- 
mately raised in such a suit as the present. 

In either of these two views of the nature of the present suit, the 
plaintiffs are entitled to succeed. 

The defendants Nos. 39 and 40 in execution of their mortgage 
decree against the defendant No. 13 (one of the former patnidars) 
attached his interest in the surplus sale proceeds to the extent of 
Rs. 472. The plaintiffs in this Court do not object to the payment 
of Rs. 472 to the said defendants Nos. 39 and 40 out of the surplus 
sale proceeds in the first instance. 

The plaintiffs will accordingly get a decree for Rs. 6249-2-0 the 
amount paid by them, to be realised from the surplus sale proceeds 
of the sale held on the 5th June, 1906. 

Under the circumstances, each party will bear its own costs in 
both Courts. 


A. T. M. 


Appeal allo7ved. 
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Before Sir Asutosh Mookerjee^ Knight^ an l Mr. Justice R}e. 

BISESVVAR GANGOOLY and another 

V. 

BHAGABATI CHARAN BANERJEE and another.* 
Possession — Co-owner — Co-o%vnePs possession when adverse^ 

Possession is never considered adverse if it can be referred to a lawful title. 

Thomas v. Thomas (i) referred to. 

The possession of one of the owners of a property is in law the possession of 
his co-owner, and nothing short of ouster or something equivalent to ouster can 
put 'an end to that posses|ion« 

Corea v. Appuhamy (2) referred to. 

Where, however, the possession of both the co-owners of a property was 
terminated by a hostile third party, who claimed to hold the property adversely 
to both of them, and one of the co-owners subsequently came into possession 
of the luoperiy under a lease granted by the adverse possessor and continued 
to do so for more than 12 years : 

JFfeld^ that the title of the other co-owner to the property was extinguished 

« 

inasmuch as the possession of the property must be referred to the title which 
the co*owner acquired under the lease and not to his title as a co-owner of the 
property. 

Lokenath v. Dhakeswar [^] relied on. 

Appeal by the plaintiffs. 

Suit for declaration of title to land and for recovery of joint 
possession thereof along with the defendants. 

The material facts will appear sufficiently from the judgment. 

The judgment of the Court was delivered by 
Mookerjee. J. — ^This is an appeal by the plaintiffs in a suit 
for declaration of title*to land and for recovery of joint possession 
thereof along with the defendants. The land in dispute is included 
in an estate owned jointly by the plaintiffs and the defendants. 
Both the plaintiffs and the defendants were dispossessed by the 
proprietor of a neighbouring estate who took possession of the land 
on the assertion that it formed part of bis estate. Subsequently, 
the defendants took a lease of this land from the adverse possessor. 
The plaintiffs assert that as the defendants are their co-sharers, 

* Appeal from Appellate Decree No. 3914 of 1913 against the judgment 
and decree of Babu Siddheswar Chakerbarti, Subordinate Judge, Faridpore, dsited 
22nd August 1913 affirming those of Babu Bhubaneswar Banerjee, Munsiff, 
Madaripur, dated 24th June, 191a. 

(I) (1855) 2 K. & J. 79 J “o R- R- *07- > (») (1912) App. Cas. 230. 

( 3 ) (*914) C. L. J. 253. 
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their possession cannot be treated as adverse to them. The Courts 
below have concurrently overruled this contention, which appears 
to us to be wholly unfounded. 

Reliance has been placed by the plaintiffs on the decision of 
the Judicial Committee in the case of Cerea v. Appuhamy (i) 
where Lord Macnaghten stated, with regard to the possession of a 
co-owner, that his possession is in law the possession of his co-owner, 
and it is not possible for him to put an end to that possession by 
any secret intention in his mind ; nothing short of ouster or 
something equivalent to ouster can bring about that result. That 
doctrine has no application to the circumstances of the present case. 

I lere the possession of the plaintiffs was not terminated by the de- 
fendants. iThe possession of both of them was terminated by a hostile 
claimant. The defendants subsequently came into possession 
under a lease granted by the claimant. Their possession must be 
referred to the title which they acquired under the lease and not 
to their title as co-owners of the property held by them and the 
plaintiffs jointly. No doubt, as observed by Wood V. C. in 
Thomas v. Thomas (2), possession is never considered adverse, 
if it can be referred to a lawful title. Here, however, the possession 
of the defendants, is referable only to their title as lessees under a 
person who claims to hold adversely both to the plaintiffs and the 
defendatits. We must, consequently, hold, on the principles ex- 
plained in Lohenath Singh v. Dhakeswar Frosad (3) that there was 
an ouster of the plaintiffs by the defendants, and as that ouster has 
continued for more than 1 2 years, the title of the plaintiffs has been 
extinguished. 

The result is that the decree of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. 

K. R. Appeal dismissed. 

(i) (1912) App. C.1S. 230. (2) (iSss) 2 K. & J. 79 ; no R. R. 107. 

(3) {1914) 2t C. L J. 253. 
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Btfore Sr Lancelot Sanderson, Knigkt, Chief /usHiC, and Sir 
Asutosh Mookerjee, Knight, Judge. 

Civil. . DWARIKA NATH ROY CHOUDHURY 

1916. V. 

MATHURA NATH ROY CHOUDHURY and others.* 

Ejiiimmt — Pirmaiient lease — Covenant for re-entry upon an involuntary sale 
Lease in perpetuity^ if forfeitable — Mortgapy — Sale in execution of mortgage 
decree — Auction-purchaser^ status of — Right of re-efitry^ where reserved and 
where not— Lessor, remedy oj — Forfeitus'e, when takes place— Election by 
lessor — Bengal Tetiancy Act ( VITI of i 8 Ss )s Secs, /jj, iSS, Sch* III. 

j^Forfeiture, effect of, on under-lease — Limitation Act(/X of igoS), 
Sch. L Art^ IJ 2 — Fractional landlord, suit by. 

Per Curiam : A covenant for re-entry by the landlord upon an involuntary 
sale is valid and operative in law. 

Per Sanderson, C. f : Where the execution sale is directly due to voluntary 
act of the lessees in the execution of a mortgage, and omission to pay the 
mortgage debt, the assignment cannot be said to be ad invitum. 

Per Mookerjee, J : An involuntary alienation may in one sense be attributed 
to a remote act of the party, quite as much as a voluntary alienation. But this 
docs not place a voluntary and an involuntary alienation on the same footing. 

Doe V. Carter (i) j and Croft v. Lumley (2) referred to. 

Per Curiam r Section 155 of the Bengal Tenancy Act being applicable only 
to a suit for the ejectment of a tenant who has forfeited his tenancy by breach 
of a covenant, cannot be invoked by a purchaser of a permanent tenure in 
execution sale, which was forfeited by a condition in the lease, 

A suit against such a purchaser for ejectment is not governed by article i of 
schedule III of the Bengal Tenancy Act, but by article 142 of the first .schedule 
of the Limitation Act, 

Such a purchaser being a trespasser, can be ejected by a fractional landlord, 
and section 188 of the Bengal Tenancy Act has no application. 

Radha Proshad v. Esuf (3) followed. 

Per Mookerjee, J : A lease in perpetuity is forfeitable for breach of covenant, 
notwithstanding that it is permanent, 

Ahhiram v, Syatna Charon (4) followed. 

^ Letters Patent Appeal No. 52 of 1913 against the decision of Mr. Justice 
Chapman, dated the 19th March, 1913 in Appeal from Appellate Decree No. 1285 
of 1910, against the decree of Babu Revati Kanta Nag, 2nd Subordinate Judge 
of Backergunge, dated the lith December, 1909, affirming' that of Babu jogesh 
Chandra Guha, Munsiff 6th Court at Barisal, dated the 15th Septemlj^er, 1908. 

(1) (1798) 8 T. R, S 5 (1759) 8 T. R. 300. 

(2) (i8ss) S El* * Bl. 648 (679); 103 R. R. 663 (681). 

(3) (1881) I. L. R. 7 Calc. 414, 

(4) (1909) L* 3 ^ 1 * A. 148(167); U L. R, 36 Calc. 1003; 10 C. L, J, 284. 
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Where there is ^ a covenant in the lease against alienation but no right of 
re-entry is reserved in the laQdlord» the remedy of the latter is either by way of 
injunction against an apprehended breach, or by recovery of damages for a breach 
already committed. 

Where the lease reserves a right of re-entry, the landlord is not entitled to the 
reliefs by injunction or damages, but may at his choice treat the lease as forfeited 
and exercise his right of re-entry. 

Where, however, the landlord indicates his election to take advantage of the 
forfeiture, the forteiture takes effect from the moment of breach, namely, from 
the date of alienation. The election is not a condition precedent to the right 
of action but the institution of the suit itself is a sufficient manifestation of the 
exercise of the option of the lessor to treat the lease as determined. 

Where the lessee has created an underlease or any other legal interest, if the 
lease is forfeited, then the underlessee or the person who claims under the lessee, 
loses his estate as well as the lessee himself, but if the lessee surrenders, he 
cannot, by his own voluntary act in surrendering, prejudice the estate of the 
underlessee or the person who claims under him. 

Gr^at IVest^rn Co. v. Smith (i) followed. 

Appeal by Defendant No. i. 

Suit for declaration of title and for ejectment of defendant No. i. 

Plaintiffs were owners of 12 annas and defendant No. 8, the 
remainder, of certain lands. Defendants Nos. 2 and 3 held the 
lands under a permanent lease which was granted by the plaintiff's 
and defendant No. 8. The lease contained a covenant that the 
tenants would not be competent to make any manner of transfer 
such as sale, gift, mortgage etc., but would only hold and enjoy the 
land which could not also be sold for their debts. The lease further 
provided that if the land was transferred or sold by auction, it would 
come into the kha$ possession of the landlords. The tenants, in 
contravention of this covenant, executed a mortgage in favour of 
defendant No. i. In 1893 the mortgagee obtained a decree, and, 
in execution thereof, himself purchased the property on the 24th 
July, 1897. The sale was confirmed on the 29th November, 1897, 
and the execution Court delivered possession to the decree-holder 
purchaser on the 23rd November, 1898. The second and third 
defendants, as also some of the other defendants, subsequently came 
into j^ssession of portion of the land under sub-leases granted by 
the first defendant. On the 20th March, 1908, the plaintiffs com- 
menced this suit for ejectment of the defendants as trespassers, and 
the owners of the remaining one-fourth share were added as pro- 
forma defendants. The Oourt of first instance decreed the suit, and 
that dec^e was affirmed successively by the Subordinate Judge and 
Mr. Justice Chapman. 

(1) (1876) 2 Ch. D. 235 (253). 
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Dr, Sarat Chandra Basak and Bahu Rometh Chan Ira Sen for 
the Appellant. 

Babus Joges Chunder Roy, Biraj Mohon Mojutndar and Abinas 
Chandra Guha for the Responndents. 

The following judgment was delivered by 

Chapman, J. — Defendants two and three were the holders of a 
permanent lease. There was a clause in the lease giving the land- 
lord right of entry in the event of a transfer or a sale in execution. 
Defendants two and three mortgaged their leasehold to defendant 
No. I. Defendant number one sued upon the mortgage and 
purchased the rights of defendants 2 and 3 at the sale in exe- 
cution. The plaintiffs claiming to be the sixteen anna landlords 
sued in agreement under the forfeiture clause in the lease above 
referred to. It was held that the plaintiffs were entitled to a 
12 annas share only. The plaintiffs obtained a decree for joint 
possession with defendant number one to the extent of their twelve 
annas share. Defendant number one appeals. 

The first contention in appeal is that limitation began to run 
from the date of the mortgage. I am however of opinion that the 
sale in execution provided a fresh ground for forfeiture and the 
suit is within time counting from the date of the sale. 

The next ground taken is that the condition providing for 
re-entry in the event of a sale in execution was void. It is said 
that such a condition can legally provide against private transfer 
only. It is however now settled law that a condition providing 
for re-entry in the event of a sale in execution is valid. 

It is then pleaded that the Transfer of Property Act was appli- 
cable to the case and that under section n i (^) of that Act, the 
plaintiffs having been found to be landlords to the extent only of 
a share were not entitled to succeed. Much has been said upon 
the question whether the Transfer of Property Act was applicable 
to the case. It has been pointed out that in the Lower Courts it 
was assumed that the Bengal Tenancy Act was the Act applicable. 
The fact is that the Bengal Tenancy Act did apply. Defendants 
two and three were raiyats at fixed rates [Hurry Ram v. Nutsingh 
Lai (i)]. But the land being horticultural and not agricultural the 
provisions of section in of the Transfer of Property Act were 
applicable. It has been laid down in the case of Gopat Ram 
Mokuri V. Dhakeskwar Perskad Narain Sing (2) 'that one of the 
several co-sharer landlords cannot succeed by himself in a suit for 
ejectment upon the ground of forfeiture. » 

(l) (*893) LL.R. SI Calc. 129. (s) (1908) I.L.R. 35 Calc. 807 ) 7 C. L. J. 483. 
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The lessees were however raiyats and having regard to that fact, 

I am clear that upon the pleadings as between defendant number 
one and the plaintiffs taken with the findings in the case there was 
clearly an implied surrender or abandonment. It is common 
ground in the pleading that defendants two and three have 
given up possession of the land except the portion on which the 
dwelling house stands which they now hold as tenant under defen- 
dant number one. Defendants two and three have ceased to pay 
rent to the plaintiffs. Their leasehold was publicly sold and they 
accepted the sale as valid. 

The Munsiff states that defendant number three (defendant two 
is a woman) has denied that the plaintiffs are their landlords. 
Defendants two and three did not appeal from the Munsiff’s decision 
to this court. These facts might not perhaps be considered 
sufficient to constitute surrender in English Law : but they are well 
within the principle of the cases upon the subject of surrender by 
a raiyat. I need only refer to the case of Kali Nath Chakraveriy v. 
Upendra Chandra Chowdhury (i). 

I am of opinion that there was an implied surrender or aban- 
donment. In such a case a co-sharer landlord is entitled to sue 
in ejectment and get a decree for joint possession. 

The appeal is dismissed with costs. 

Against this decision, defendant No. i preferred this appeal 
under section ’15 of the Letters Patent. 

Dr. Sarat Chandra Basak and Babu Romesh Chandra Sen for 
the Appellant. 

Babus Joges Chunder Roy, Biraj Mokon Mojumdar Sind Abinas 
Chunder Guha for the Respondent. 

C. A. V. 

The judgments of the Court were as follows ; 

. S&ndorson, C. J. — Phis is an appeal by the first defendant 
against the judgment of Mr. Justice Chapman, who dismissed the 
appeal from the judgment of the Subordinate Judge, which affirmed 
the decree of the learned Munsiff. 

Ihe suit was brought for a declaration of title with respect to 
certain lands and for the ejectment of defendant No. i. 

In the statement of claim the plaintiff claimed a sixteen annas 
interest in the said lands but under the decree it was held that their 
proprietary right was limited to 12 annas : The defendant No. 8 
was the owner of the other 4 annas interest in the said lands. 

(t) (1896) I. L« R. 24 Calc, ai2. 
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Defendants Nos. 2 and 3 had held the lands under a lease which 
was granted by the plaintiffs and defendant No. 8. 

The defendants 2 and 3 mortgaged their interests under the lease 
to the defendant No. r. 

In 1893 defendant No. i brought a suit upon the mortgage 
against defendants Nos. 2 and 3 and obtained a decree. 

On the 24th July of 1897, the property was sold under the decree 
to defendant No. i. 

On the 29th November of 1897, the sale was confirmed. 

On 23rd November 1S98, po.ssession was given to defendant 
No. I. 

On 20th March 1908, this suit was instituted. 

It is common ground that the defendants Nos. 2 and 3 have 
given up possession of the land except the portion on which the 
dwelling-house stands and this they now hold as tenants under the 
defendant No. i. Their lease-hold was publicly sold and they 
accepted the sale as valid, and they have not appealed against the 
decision of the lower Courts. 

The learned Judge in this court has held that there was an 
implied surrender or abandonment and I think there were admitted 
facts in the case on which he could come to that conclusion. The 
lease contained the following words — “ We shall not be competent 
to make any manner of transfer as sale, gift of, etc., and to mortgage, 
etc., to any one the land of the miras karsa but only to hold and 
enjoy the same, nor can the same be sold for our debts. If the 
same be transferred or sold by auction or if we or our- heirs do not 
dwell in the said bari, the land constituting the miras karsa shall 
come into your khas possession.” 

I'he lower Courts held that by reason of this provision in the 
lease, defendant No. i obtained no title by his purchase and conse- 
quently the plaintiffs could recover kkas possession of the property. 

The first point urged in this appeal was that the defendant No. i 
was in the position of a tenant and could rely upon section 155 of 
the Bengal Tenancy Act ; — That the lease was only voidable and 
that until the plaintiffs had taken the steps provided by the- said 
section, defendant No. 1 could not be regarded as a trespasser. 

In my judgment, defendants Nos. 2 and 3 had no interest, which 
they could convey to defendant No. i, which he must have ascer- 
tained on reference to the terms of the lease, and that in the absence 
of any act done by the plaintiffs, which could be said to be a recog- 
nition of the transferee, the defendant No. 1 was in no better 
position than a trespasser. 
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Defendant No. i, therefore, cannot rely on section 155 of the 
Bengal Tenancy Act, nrhich is not applicable to one in his position 
[see Buddhimanta Paramanic v. Sarat Chandra Banerjee (i)]. It 
was then urged that the suit was barred by limitation and reliance 
was placed upon sections 184 and 1S5 and schedule IIl(i) of the 
Bengal Tenancy Act and section 38 of the Limitation Act of 1 908. 
I do not think that the Bengal Tenancy Act applies to the case of 
defendant No. i for the reason already mentioned that he was not 
a tenant within the meaning of that Act. The sale of the property 
to the defendant No. i was in July 24, 1897 and possession was 
given to him on the 23rd of November 1898, and the action to 
recover possession of the lands was brought on the 20th of March 
1908, and was, therefore, within the twelve years specified in the 
Indian Limitation Act. Consequently in my judgment, the suit 
was not barred by the Limitation Act. 

It was next argued that the plaintiffs being merely co-sharer 
landlords could not determine the lease. This question in my 
judgment does not arise as between the plaintiffs and the defendant 
No. I, who, as above stated, must be treated as a trespasser. 

It was then urged that the plaintiffs could not sue in ejectment 
without joining the defendant No. 8 as plaintiffs : but the defendant 
No. I, being no more than an intruder, the plaintiffs were entitled 
to the decree for khas possession of the 12 annas share jointly with 
this defendant, [see Radha Proshad WasH v. Esuf (2)]. 

The covenant in question contained a provision for re-entry and, 
therefore, may be said to have been for the benefit of the lessor and 
those claiming under him, and inasmuch as the execution sale was 
directly due to voluntary acts of the lessees viz.., the execution of the 
mortgage, and omission to pay the mortgage-debt, the assignment 
cannot be said to be ad invitum. 

Finally it was argued that mesne profits had been allowed from 
the 23rd of November, 1898, the date of dispossession. The learned 
Vakil for the respondents agreed that this part of the decree should 
be modified and the mesne profits should be limited to three years. 
Subject to such modification, in my judgment, the decree should 
stand and the appeal be dismissed with costs. 

Mookerjee, J. — This is an appeal, under clause 15 of the 
Letters Patent, from a judgment 'of Mr. Justice Chapman, who, in 
concurrence wfth the Courts below, has decreed the claim of the 
plaintiffs respondents. The disputed land constituted the permanent 
tenure of the second and third defendants under a lease granted by 
(i) (1910) 13 C. L. J. 672. (2) (1881} I. L. R. 7 Calc. 414. 
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the landlords on the 29th November, 1886. The lease contained 
a' covenant that the tenants would not be competent to make any 
manner of transfer such as sale, gift, mortgage etc., but would only 
hold and enjoy the land which could not also be sold for their debts. 
The lease further provided that if the land -was transferred or sold 
by auction, it would come into the khtis possession of the landlords. 
The tenants, in contravention of this covenant, executed a mortgage 
in favour of the appellant ; whether the landlords ever became * 
aware of this transaction or not has not been investigated ; but, we 
know this much that in 1893 mortgagee obtained a decree, 
and, in execution thereof himself purchased the property on the 
24th July, 1897. The sale was confirmed on the 29th November, 
1897, l^® execution Court delivered possession to the decree- 

holder purchaser on the 23rd November, 1898. It appears that the 
second and third defendants, (whose possession was thus terminated), 
as also some of the other defendants, subsequently came into 
possession of portions of the land under sub-leases granted by the 
first defendant. On the 20th March, 1908, the plaintiffs commenced 
this suit for ejectment of the defendants as trespassers. They 
claimed this relief in respect of the whole land but have been award- 
ed relief in respect of a three-fourths share, as they hold that share 
only in the superior interest. The owners of the remaining one- 
fourth share were added as pro forma defendants. The Court of 
first instance decreed the suit, and that decree has been affirmed 
successively by the Subordinate Judge and by Mr. Justice Chapman. 
On the present appeal by the first defendant, the decision of the 
Courts below has been assailed substantially on five grounds, 
namely, Jfrsf, that the covenant for forfeiture of the lease upon an 
involuntary sale was bad in law ; secondly, that if the covenant was 
valid, the landlords were bound to follow the procedure prescribe^ 
in section 155 Bengal Tenancy Act ; thirdly, that the suit was 
barred by limitation under Art. i of schedule III of the Bengal 
Tenancy Act fourthly^ that a decree for ejectment cannot be made 
in a suit instituted by a fractional landlord ; and, fifthly, that the 
decree should have specified that the plaintiffs are entitled to meshe 
profits, not from the date of dispossession as claimed in the plaint, 
but only for three years antecedent to the suit. 

As regards the first point, it is plain that as pointed out by the 
Judicial Committee in Abhirwn v. Syamacharan (i), a lease in 
perpetuity is forfeitable for breach of covenant, notwithstanding that 
it is permanent. It is equally plain.that a covenant for re-entry by 
(I) (1909) L. K. 36 I. A. 148 ( 1 ^ 7 ) i !• b. K. 36 Calc. 1003 ; 10 C. L. J. 284. 
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the landlord upon an involuntary sale is valid under the law of 
England. This is conclusively established by the decisions in 
R. V. Topping (i) and Davis v. JSyfon (2). In the latter 
case, Tindal C. J- observed, with reference to a covenant of 
this description, that the estate of the lessee was certain at first, but 
liable to be defeated by a condition which he allowed to be inserted 
in the contract and which was a lawful condition ; it was sufficient 
that the condition was broken, to see that the landlord entered 
on his title paramount and took the property then as he had it ori- 
ginally. [See also Doe v. Galliers (3) ; Ifoe v. Hawke (4) ; Cooper v. 
Wyatt (5) ; Yamold v. Moorhouse (6)]. We have also the high 
opinion of Sir Charles Sargent C. J. in Vyankatraya v. Shivram- 
bhat^"]) that the same rule is applicable in India, although section 
1 2 of the Transfer of Property Act expressly mentions the case of 
forfeiture for bankruptcy and does not specifically refer to the case 
of forfeiture for involuntary alienation : Mahananda v. Saratmani (8). 
It may also be observed that, as explained in the case of Ram 
Pershad v. /awahir (9), in connection with a question of abandon- 
ment by a tenant, an involuntary alienation may in one sense be 
attributed to a remote act of the party, quite .as much as a voluntary 
alienation ; Doe v. Carter (10) ; see also the judgment of T.ord Camp- 
bell’. C. J. in Croft v. Lumhy (ii) ; as also the contrary opinion of 
Baron Alderson in the Exchequer Chamber, and of Lord Wensley- 
dale in the*. House of Lords; Croft v. Lumley (12) ; this analogy, 
however, does not justify the view that a covenant fpr forfeiture for 
voluntary alienation includes by implication a covenant for forfeit- 
ture for involuntary alienation. I hold accordingly that the covenant 
in question is valid and operative in law. 

As regards the second ground, it is plain that section 155 of 
the Bengal Tenancy Act which prescribes the mode whereby relief 
may be granted against -forfeiture, is applicable only to a suit for 
the ejectment of a tenant who has forfeited his tenancy by breach 
of a covenant. The first defendant, who has contested the claim 
of the plaintiff, obviously cannot take shelter under section 155, 

’ (i) (182$) Me. & You. 544 ; 29 R. R. 839. 

(2) (1830) 7 Bing. 154 ; 33 R. R- 408. 

(3) (178 7) 2 T. R. 133. {4) (1802) 2 East. 481. 

(5) (1821) 5 Madd. 482. (6) (1830) i Rus. & My. 364. 

(7) (1883) I. Tj . R. 7 Bom. 256. (8) (1911) 14 C. L. J. 585. 

(9) (1907) 7 C. L. J. 7a ; 12 C. W. N. 899 (904). 

(10) (1798) 8 T. R. 57 ; (i799) 8 T. R. 300 ; 4 R. R. 586. 

(*») (t8SS) S El & Bl. 648 (679) ; 103 R. R. 663 (681). 

(la) (1858) 6 II. L. C. 672 (742) ; 108 R. R. 252 (289}. 
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unless he can establish that he is a tenant, that is, that he has 
acquired by his purchase the tenancy originally held by the second 
and third defendants. This raises the question of the effect of 
the execution sale, in other words, did the tenancy pass by the sale 
to the purchaser and is now liable to be annulled by the plaintiffs, 
or, has it been forfeited by reason of the very act of the sale. 
For the correct solution of this question, it is necessary to bear in 
mind the fundamental distinction between two classes of cases, 
which has been recognised in a long line of decisions, \Nil Madhab 
V. Narattam (i) ; Golak Nath v. Mathura Nath (2) ; Vyankatraya 
V. Sibrambhat (3); Tamaya v. Timapa (4^ ; Diwali v. Apaji {$) ; 
Madar v, Saunahawa (6) ; Basarat v. Manirttlla (7) ; Kesarj v. 
Narasit ; /« re West ffopetown Co. (9) ; Nitrapal v. Kalyan (10) ; 
Parameshri v. Vittapha (ii) ; Keshab Lai v. /ttanendra Nath (12) ; 
Doe V. Carter (13) ; Crojt v. Lumley (14) ; namely, cases where 
there is a covenant in the lease against alienation, but no right of 
re-entry reserved in the landlord ; and cases where there is a cove- 
nant in the lease against alienation coupled with a clause for re- 
entry. In the first class of cases, the lease is not forfeited by 
breach of covenant \Di>e v. Godioin (15) ] ; and the remedy of the 
landlord is either by way of injunction against an apprehended 
breach \Bibi Sahodra v. Rat Jung Bahadur {16); Bridewell Hospital 
V. Fawkner{\i)\ MacEackernv. Colton (18)], or, by recovery of 
damages for a breach already committed [Williams v. Earle (ig) ; 
Paul V. Nurse (20); Weatherall v. Gearing (21) ; Basarat v. Mani- 
rulla (7)]. In the second class of cases, where the lease reserves a 
right of re-entry, the landlord is not limited to the reliefs by injunc- 
tion or damages, but may at his choice treat "^the lease as forfeited 
and exercise his right of re-entry ; as was said, by Maule J. in Blyth 


(i) (i8qo) I. L. R. 17 Calc. 826. (2) (1891) I. L. R. 20 Calc. 273. 

(3) (1883) I. L. R. 7 Bom. 256. (4) (1883) I. L. R. 7 Bom. 262. 

(S> (1886) I. L, R. 10 Bom. 342. (6) (1895) I* I'* R* 21 Bom. 195. 

(7) (1909) I. L. R. 36 Calc. 745 ; lO C. L. J. 49, 

(8) (1910) 12 C. L. J. 126. (9) (1890) I. L. R. 12 All. 192. 

(to) (1906) I. L. R. 28 All. 400. (It) (1902) I. L. R. 26 Mad. 157. 

(12) {1914) 20 C. L. J. 332. (13) {1798) 8 T. R. 57. 

(14) (1858) 6 H. L. C. 672. 

(15) (1815) 4 M. & S. 265; 16 R. R. 463. 

(16) (1881) L. R. 8 I. A. 210 ; I. L. R. 8 Calc. 224. 

(17) (1892) 8 T. L. R, 637. (18) (1902) App. Cas. 104. 

(19) (t868) L. R. 3 Q. B. 739. 

(20) (1828) 8 B & C. 486. 

(21) (1806) 12 Ves. 504 ; 8 R. R. 369. 
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V, (i), the lease bccoaies not void but voidable, and only Civii, 

the lessor and not the lessee at default can treat the term as at an 1916. 

end S^Bowur v. Colby (2} ; Da/oenport v. R. (3) ; Doe v. Bancks (4^ ; 

Doe V. Galliers (<;) ; Church v. Brown (6) ; Fryer v. Ewart (7)] ; the w* 

election by the lessor may be made by express words or by act M athur a. 


[Roberts v. Davey (8) ; James v. Young (9)], when, however, the Mooktrjee, /. 

landlord indicates his election to take advantage of the forfeiture, 

the forfeiture takes effect from the moment of breach, namely, 

from the date of the alienation. We cannot hold that the tenancy 

continues even after the alienation, because such an assumption is 

contrary to the very condition of the contract itself, that on the 

alienation the landlord is entitled to re-enter. Section 1 1 1 of the 

Transfer of Property Act admittedly does not govern the rase 

lefore us, as the tenancy was of agricultural land (section 117, 

Transfer of Properly Act), and consequently the principle recog- 
nised in Ananiamoyee v. Lakhi Chandra (10) and Venkatramana v. 

Gundaraya {xi) that the landlord must prior to the institution of 
the suit for ejectment have manifested his intention to avail 
himself of the forfeiture has no application. As pointed out i>y 
Krishnaswamy Iyer J. in Padmanabhaya v. Ranga (12) and by 
Sadasiva Iyer, J. in Korapalu v. Narayan (13^, in this class of 
cases, where section in of the Transfer of Property Act does 
not apply, the forfeiture is complete when the breach of the 
condition occurs. Consequently, the election is not a condition 
precedent to the right of action, but the institution of the suit itself 
is a sufficient manifestation of the exercise of the option of the lessor 
to treat the lease as determined. The technicalities which at one 
time hedged in the English Law on the subject are well illustrated 
by the cases of Goodright v. Cator (14) ; Jones v. Carter (15) ; Green- 
wood V. Moss (ro) ; Clough v. London &• N. IV. Ry. Co. (17) ; Evans 
V. Davis (18) ; Serjeant v. Nash Co. (19), and they need not be 

(i) (1S53) 13 C. B. 178 (<8o). (2) (1841) I Hare. 109. 

(3) (1877) 3 App. Cas. 115 (128). (4) (1821) 4 B. & Aid. 401 (406). i 

( 5 ) (1787) 2 T. R. 133 ; I R. R. 445 (6) (1808) 15 Ves. 258;; 10 R. R. 74, 

(7.) (1902) Appw Cas. 187. (8) (1833) 4 B. & Aid. 664 (671). 

(9) (18S4) 27 Ch. D. 652 (662). 

(10) (1906) I. L. R. 33 Calc. 339 ; 3 C. L. J. 274. 

(ii) (1908) I. L. R. 31 Mad. 403. 

(12) (1910) 1 . L. R. 34 Mad. i6i (164). (13) (1913) 2$ M. L. J. 315. 

(14) (1780) 2 Douglas 477. 

(15) (1846) IS M. & W.yiS ; 71 R. R, 800. 

(16) (1872) L. R. 7 C. P. 360. (17) (1871) L. R. 7 Ex. 26 (34). 

(|8) (1878) 10 Ch. U. 747 (763). (19) (1903) 2 K. B, 704. 
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needlessly introduced here. In the case before us, it is, in my 
opinion, plain that no title passed to the first defendant by the 
execution sale ; the landlord has not waived the forfeiture 
by receipt of rent or otherwise, and the forfeiture must be held 
to have taken effect from the date of sale. The first defendant 
thus cannot take advantage of Sec. 155 of the Bengal Tenancy 
Act as he is not a tenant but a trespasser. The original 
tenants are quite content with the decree for ejectment and 
do not claim to be relieved against forfeiture : Buddhimanta v. 
Samt ( i). If they are now in occupation of any portion of the 
land, they do not claim to do so as tenants under the plaintiffs ; they 
have repudiated the tenancy under the plaintiffs and have attorned 
to the appellant; their title, if any, musf now fall with that of 
their new lessor : KalHnath v. Vpendra (2). As Mellish L. J. said 
in Great Western By. Co. v. Smith (3), affirmed in Smith v. Great 
Western Ry. Co. (4), it is a rule of law that if there is a lessee and 
he has created an underlease or any other legal interest, if the lease 
is forfeited, then the underlessee or the person who claims under 
the lessee, loses his estate as well as the lessee himself, but if the 
lessee surrenders, he cannot, by his own voluntary act in surrender- 
ing, prejudice the estate of the underlessee or the person who 
claims under him. In my opinion, the second ground is entirely 
untenable and the defendants are liable to be ejected as trespassers. 

As regards the third ground, reliance is placed upon schedule III, 
Art. I of the Bengal Tenancy Act which provides that a suit to 
eject a tenure-holder or ryot, on account of a breach of condition 
in respect of which there is a contract expressly providing that 
ejectment shall be the penalty of such breach, must be instituted 
within one year from the date of the breach. This argument must 
be overruled on the same grounds as the second contention. The 
suit is for the ejectment of a trespasser and of persons deriving 
title from him, and is consequently governed by Art. 142 of the 
Schedule to the Limitation Act. The third contention accordingly 
fails. 

As regards the fourth ground, it is obvious that as the first 
defendant and those that claim title under him are in the position 
of trespassers, the plaintiffs are entitled to recover possession of the 
disputed land in respect of their own share; section 188 of the 
Bengal Tenancy Act has no application; nor do any equitable 
considerations come into play, such as might possibly have opera- 

(I) (19«0) 13 C. L. J. 672. (2) (1896) I. L. R. 24C«lc. at2, 

(3)J«*76) 2 Ch. D. 235 (*53). (4) (1877) 3 App. Cas, 165, 
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ted, [liaison v. Ramchund (i) ; Hossein v. Fakir {2) ] if a co-sharer 
landlord had sought to eject a tenant brought upon joint undivided 
land by another co-sharer \Radha Proshad v. Esuf (3) ; Dilbar v. 
llosein (4) ; Bhikari v. Dhakeiwar (5) ]. The fourth ground 
consequently fails. 

As regards the fifth ground, it is not disputed by the plaintiffs 
that the mesne profits must be limi ted to 3 years antecedent , to the 
suit and could not be claimed for the entire period between the 
date of dispossession (23rd November 1898) and the recovery of 
possession under the decree in this suit. The decree must be 
amended in this respect. 

The result follows that subject to variation in respect of mesne 
profits the decree under appeal will stand affirmed with costs. 

A. T. M. Decree varied. 

(i) (1890) I. L. R. Calc. 10. (2) (1909) to C. L. J. 618. 

( p (1S81) I. L. R. 7 Calc. 414. (4) (1899) I. L. R. 26 Calc. 553. 

(5) (1908) 7 C. L. j. 483 ; I, L. R. 35 Calc. 807. 


CRIMINAL REFERENCE. 


Before Sir Asuiosh Mookerjee^ Kuii^hf^ and Mr, Justice 

Sheepshanks, 

RAVAN KHAN and others 


V. 

EMPEROR* 

Code of Criminal Procedure (Act V of igo8) sections no ' and 123 — Surety^ 
rejection of—Judicial enquiry — Want of sufficient control over the accused not 
a good ground of rejection. 

The question whether a particular person who is offered as a surety is or is 
not fit, within the meaning of section 122 of the Criminal Procedure Code, must 
be decided by the magistrate himself, upon evidence taken for the purpose ; sure* 
ties offered should not be refused except after judicial enquiry. 

Suresh Chandra v, Pmferor {1)^ In re Abdul Khan (2), Ahbar Ali'^, King 
Emperor (3) and Kalu Afirza v. Emperor (4) followed, 

* Criminal Reference No. 73 of 1916 (undefended) by C. Tindell Esq., 
Sessions Judge, Bankura, dated the 13th May, 1916 against an order of H. K. 
Mullick Esq,, Subdivisional Magistrate, Bankura, dated the 23rd March, 1916. 

(i) (1904) 3 C. L. J. 575 * (a) (1906) 10 C. W. N. 1027. 

(3) (1914) !• L* R« Calc. 706. (4) (1909) I, L. R» 37 Calc, 91. 
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Rejection of sureties on the ground that they do not show that they have suffi- 
cient control over the accused is not valid in iaw. 

Katu Mirza v. Emperor (i) and Jivanatha v. Emperor {2.) referred to. 

Reference under-section 438 of the Code of Criminal Procedure. 

The material facts of the case appear from the following 

ORDER OF THE COURT. 

In a proceeding under section no, Criminal Procedure Code, 
the petitioners were directed on the ist December, T9T5 to execute 
bonds for Rs. 200 with two sureties each, to be of good behaviour 
for one year in some cases, and for three years in other cases — ^in 
default to undergo rigorous imprisonment for their respective periods, 
't his order was made by Mr. H. K. Mallilc, Sub-Divisional Magis- 
trate, Bankura. On the 24th and 26th January, 1916, the petitioners 
produced two sureties each, who offered to stand as sureties and filed 
documents of title relating to their properties. On the 28th January, 
the Magistrate recorded the following order ; “To Police for enquiry, 
if the surety is fit ; forward documents also." As the Police did 
not submit the report on the day fixed, the case was adjourned. The 
Sub-Inspector of Police subsequently reported in the following terms : 
“The proposed sureties are not fit. 'I’hey have no sufficient control 
over the accused and they have no sufficient (property ?) to pay the 
amount in case of default ; so under the circumstances I cannot 
Ttcommend this.” The Inspector of Police forwarded this report to 
the Magistrate with the note “not recommended.” The Magistrate 
thereupon recorded the following order on the nth February, 1916. 
“Rejected. I^et them furnish other good surety.” The result was 
that the petitioners were all lodged in jail. The Sessions Judge has 
now forwarded the records to this Court with the recommendation 
that the order of the Magistrate be set aside, on the ground that the 
sureties were rejected without judicial enquiry by the Magistrate 
himself. 

It is well settled that the question whether a particular person 
who is offered as a surety is or is not fit, within the meaning of sec- 
tion 122, Criminal Procedure Code, must be decided by the Magis- 
trate himself, and his decision must be based upon evidence taken 
for the purpose ; sureties offered should not be refused except after 
judicial enquiry. This view is supported by a long line of cases in 
this Court which are binding upon us and our Subordinate Courts : 
Sumh Chandra v. Emperor (3), In re Abdul Khan (4), Akbar Aii 

(1) (1909) I. L. R. 37 Calc. 91. 

(2) (1914) 16 Bom. L. R. 138 ( 15. Cr. L. j. 268. 

(3) (*904) 3 C. L. J. 575 ' (4) (1906) 10 C. W. N. 1027, 
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V. King Emperor {\\ Kalu Jtfirza v. Emperor {2). In the case 
last mentioned, Coxe, J. doubted whether the enquiry might not be 
delegated to a Subordinate Magistrate. Ryves, J., however, followed 
what has undoubtedly been the consensus of opinion in all the supe- 
rior Courts in this country, namely, that the Magistrate should him- 
stlf hold the enquiry into the fitness of the proposed sureties and can- 
not call upon other persons to exercise the functions which are 
entrusted by law to him alone. Amongst the cases in Allahabad, 
reference may be made to the decisions in Queen Empress v. Pirthi 
Pal (3), Emperor v. Tota (4), Emperor v. Gulam Mustafa (5), 
Emperor v. Balwant (6^, Bhawani v. King Emperor (7). The same 
view has be(n adopted in the Court of the Judicial Commissioner of 
Oudh : King Emperor v. Parmeshur{&), Ramanandv. King Emperor 
(<j),Jaigovind v. Emperor (ro). A similar view has been adopted by 
the Chief Court of the Punjab, [ King Emperor v. Kaim Khan (ii) ], 
and aho by the Court of the Judicial Commissioner of Sind [ Empe- 
ror v. Malukdino and Mahro (12), Emperor v. Kamal (13), R. v. 
Allahdino {14), Emperor Haji Usman (15), Piru v. Emperor {x 6 ), 
Muhammad Ibrahim v. Emperor {XT'), We accordingly accept the 
recommendation of the Sessions Judge, set aside the order of the 
Magistrate, dated the nth February, 1916, and remand the case to 
him in order that he may enquire into the fitness of the sureties 
offered upon such evidence as may be adduced before him on behalf 
of the accused. It may be added that as there are several accused 
l)ersons each of whom has offered two sureties the fitness of each 
fjerson must be separately determined ; a general order without in- 
vestigation of the circumstances of each of the sureties is obviously 
not contemplated by the law. 

As the question of fitness of each surety will be determined by the 

(1) (1914) I. L. R. 42 Calc. 706 ; 19 C. W. N. 220. 

(2) (1909I I. L. R. 37 Calc. 91. (3) (1898) All. W. N. 154. 

(4) {1903I 1- 1^- 25 All. 272. (5) (iro4l I. L. R. a6 All. 371. 

(6) (1904) I. U R. 27 All. 291. (7) (1914) 12 A. L. J. R. 1004, 

(8) (1904) 7 O. C. 113 I Cr. L. J. 459, 

(9) (1908) ri O. C. 267 ; 8 Cr. L. T. 344. 

(10) (1912) 15 O. C. 263 ; 13 Cr. L. J. 760. 

(11) (1906) P. R. 18 ; 3 Pun. Cr. R. 2910. 

(12) (190S) a S. L. R. II ; 10 Cr. L. J. 225. 

(13) (1908) 2 S. L. B. 1$ 10 Cr. L. J. 230. 

(14) (1911) S S. L. R. 87 12 Cr. L. J. 410. 

(15) (1910) 4 S. L. R. 18 II Cr. L. J. 497. 

{16) (1913I 7 S. L. R. 94 ; *5 Cr. L. J. 378. 

(17) (1914) 8 S. L. R. 178 ; 16 Cr. L, J. ico. 


CaiMINAI.. 

1916. 

Rayan 

V. 

Emperor. 
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Magistrate after enquiry, it is not necessary for us to specify the 
elements to be taken into consideration by him ; but with reference to 
the observation in the police report that sureties should be rejected 
if they do not show that they have sufficient control over the accused 
we may draw the attention of the Magistrate to the fact that accord- 
ing to the decisions of this Court this is not a valid ground for rejec- 
tion of a surety : JS^alu Mirza v. Emperor (i). . The same view has 
been adopted by the Bombay High Court in a recent case, Jivanatha 
V. Emperor (2), though a somewhat different view is possibly indi- 
cated in Queen Empress v. Rohim Bakhsh (3), and Zikri v. 
Emperor (4). 

Let the records be returned. 

s. c. R. c. Case Remanded. 

(1) (1909) 1 . L. R. 37 Calc. 91 (loi). 

(2) (1914) 16 Bom. L. R. 138 ; 15 Cr. L. J. 268. 

(3) (1898) I. L. K. 20 All. 206. 

(4) (1911) 8 All. L. J. 785 ; 12 Cr. L. J. 472. 


Criminal. 

1916. 


Mayy 12, 


Before Sir Asutosh Mookerjee^ Knight^ Judge and Mr Justice 

Sheepshanks. 

KAMAL MANDAL and another 

V. 

KINfi EMPEROR.* 

Code 0/ Criminal Procedure (Act V of igoS^y sections jy ( /) and jgy — fail Code^ 

Pule ^26^ Exp. I — Different trials — Concurrent sentences — Illegal order. 

An order directing that the sentences in two different cases do run concur- 
rently, is illegal. ■ 

Section 35 (i) of the Code of Criminal Procedure authorises a court to direct 
that several punishments passed on an accused for two or more distinct ofTenccs 
do run concurrently only when such sentences have been passed on him at one 
trial. It is not competent to a court to give such a direction when the sentences 
have been passed in different trials. 

Empress v. Bhagawandas (i), Emperot v, Tuha Ram (2) and Girdhari Lai 
v. Emperor ( 3) referred to. 

♦ Criminal References Nos. 61 and 62 of 1916 (undefended) by R. C. 
Hamilton Esq. Magistrate of Jessore, dated the i$th April, 1916 against convic- 
tion and sentences by S. N. Mookerjee Esq., Sub- Deputy Magistrate of the 2nd 
Class, Narail, dated the 3rd January, 1916, 

(1) (19^0) 2 Bom. L. R. III. (2) (1902) 4*Bom. L. R. 876. 

(3) (19^1) Ct« Lf J. R. 217* 
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References under section 43^(1) of tlic Code of Crijninal Pro- Ckiminai,. 
cedure. 1916. 

The material facts of the case will appear from the following Kamal 

V. 

judgment of the Court: — Emperor. 

These are references under sec. 438 (i), Criminal Procedure May, 12. 


Code made by the District Magistrate of Jessore. The facts are 
not in dispute and may be briefly stated ; on the night of loth Octo- 
ber 1915, a burglary with theft was committed in the house of one 
Bijoylal Ghosh of Raigram. On the 12th December, 1915, another 
burglary with theft was committed in the house of one Bijoygopal 
Roy of the same village. In the course of the investigation in the 
second case the Police discovered the stolen articles of Bijoylal 
Ghosh as also those of Bijoygopal Roy from the huts and from 
underneath a heap of straw in the court-yard of the two accused 
Kamal Mandal and his son Puma Mandal. Two separate cases 
were thereupon instituted against both the accused one in respect 
of each incident. The trials were separately held and separate judg- 
ments were delivered, 'fhe Sub-Deputy Magistrate sentenced each 
accused to undergo rigorous imprisonment for six months in each 
case and he ordered that the sentences in the two cases should run 
concurrently. Appeals were preferred to the District Magistrate as 
the trials had been held by a Sub-Deputy Magistrate of the Second 
Class. The appeals were summarily rejected. It was subsequently 
brought to the notice of the District Magistrate that the order that 
the sentences in the two cases should run concurrently was irregular 
under Jail Code, Rule 526, Exp. i. An explanation was called for 
from the Sub-Deputy Magistrate who slated that his intention was 
that each accused should in all undergo rigorous imprisonment for 
6 months, taking together the sentences in both the cases. The 
District Magistrate has now referred the case to this court with the 
recommendation that the sentence in each case be reduced 
to rigorous imprisonment for 3 months and the two sen- 
tences be ordered to run consecutively or that a fresh trial be 
directed. 

It is obvious that the order of the Sub-Deputy Magistrate that 
the sentences in the two cases do run concurrently is illegal. Sec- 
tion 35 (i) Criminal Procedure Code authorises a court to direct 
that several punishments passed on an accused for two or more 
distinct , offences do run concurrently only when such sentences have 
been passed on him at one trial. It is not competent to a court to 
give such a direction when the sentences have been passed in different 
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trials (Sec. 397 of Criminal Procedure Code) Empress v. Bhagawati- 
das {\) ; Emperor v. Tuka Ram (2) ; inrdharilal \\ Emperor 
It may be pointed out that under section 46 of Act XXV of 1861 
such a direction could have been given when the accused was 
convicted of more than one offence a/ one time ; in section 314 of 
Act X of 1872 the phrase “at one triaP* was substituted for “at one 
time and any possible ambiguity in the section due to the use of the 
latter phrase was thus removed : Queen v. Puban (4). We accord- 
ingly accept the recommendation of the District Magistrate, reduce 
the sentence upon each accused in each case to rigorous 
imprisonment for three months and direct that the sentences in the 
two cases do run consecutively. 

s. c. R. c. Sentences to run consecutively, 

(I) (1900) 2 Bonn L. R. III. (2) (1902) 4 Bom. L. R. 876. 

( 3 )(I 9 IT) t2 Cr. L. J. K. 217. (4) (1867) 7 W. R. 1 Cr. 
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Before Mr. Justice Chitty and Mr. Justice Walmsley. 
CHAIRMAN OF HOOGHLY-CHINSURAH MUNICIPALITY 

V. 

KRISTO LALL MALLIK.* 

Bengal Municipal Act {III of 1884, B. C.), Secs. 44^ 4f, 230, 271, 3 S 3 — Com- 

plaint — Order or consent of the Commissioners — Chairman^ powers of— 

Order or consent^ if to he under the seal of the Municipality — Consent of the 

Chairman^ if validates act done by the Vice •Chairman, 

A report having been made by the outdoor inspector of a Municipality the 
accused was prosecuted under section 271 of the Bengal Municipal Act for 
having disobeyed a requisition under section 230 of the Act. In the remarks 
column of that report, which bore an eight-anna stamp, occurred a remark by 
the Chairman of the Municipality by which he submitted it to the District 
Magistrate with a recommendation to prosecute the party under sections 230 and 
271 of the Act. The outdoor inspector was subsequently examined before the 
Magistrate. The accused was then convicted of the ofience : 

Held that, the Chairman of the Municipality was not in the position of the 
complainant, and the report could not be regarded as a petition of complaint, 
although it bore an eight-anna stamp. 

Held also, it was clearly an order or consent by the Chairman as representing 
the Commissioners, within the meaning of section 353 of the Act, inasmuch as 
the sanction for prosecution of a public authority need not be under the seal 
of that authority. 

Rasul Buksh v. Municipal Board of Chapra ( i ) dissented from. 

Held further, that although in the case notice against the accused was issued 
on the authority of the Vice-Chairman, there was a sufficient compliance of the 
law as express consent of the Chairman was subsequently obtained as indicated 
in the remarks column aforesaid. 

Kkeroda Prosad Paul v. The Chairman of the Howrah Municipality (2) 
distinguished. 

» 

Reference under section 438 of the Code of Criminal Procedure. 
The Accused, Kristo Lall Mallik, was prosecuted at the instance 
of the Chairman of the Municipality of Hooghly-Chinsurah for having 
constructed a privy, without the written permission of the Municipal 
Commissioners, within 50 feet of a tank alleged to be used by the 
inhabitants of the locality. The accused was then convicted by the 
Sub-Divisional Magistrate of Hooghly under section 271 of the 

* Criminal Revision, No. 52 of 1916, upon a reference by S. K, Ghose, Esq., 
District Judge of Hooghly. 

(I) (1912) 16 C. W. N. 934. 


Criminal. 

1916. 
Aprils 14, 


(2) (1893} I* L. R. 20 Calc. 44S. 
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Bengal Municipal Act, for having disobeyed a requisition under 
section 230, and sentenced to pay a fine of Rs. 5, and also to pay a 
daily fine of 8 As. from 3rst May, 1915 to 22nd July, 1915, iin default 
to suffer simple imprisonment for a fortnight, and also to pay 
Rs. 2-12 as. as costs. Against that order the accused moved the 
Sessions Judge of Hooghly, and the learned Sessions Judge recom- 
mended that the order might be set aside. 

Babu Atulya Charan Bose for the Accused. 

Babu Manmatha Noth Mukketjee for the Opposite Party. 

The judgment of the Court was as follows : — 


April, 14, This is a Reference by the learned Sessions Judge of Hooghly 

in the matter of one Kristo Lall Mallik who was prosecuted under 
section 271 of the Bengal Municipal Act for having disobeyed a 
requisition under section 230 and sentenced to pay a fine. The 
learned Sessions Judge recommends that the conviction and 
sentence be set aside on two grounds which he admits are technical. 
The first is that the prosecution was undertaken without the consent 
of the Commissioners. He concedes that, under section 44, the 
Chairman could give such consent. It appears from Ex. 3 in the 
case that the report of this offence was made by the outdoor inspec- 
tor ; that the columns of that form were duly filled up ; and that in 
the remarks columns occurred this remark “submitted to the District 
Magistrate, T iooghly, with a recommendation to prosecute the party 
under sections 230, 27 c of the Bengal Municipal Act.” That is 
signed by Mohendra Chandra Mitter, Chairman, Hooghly-Chinsurah 
Municipality. The learned Judge thinks that, because this docu- 
ment bears an 8-anna stamp, it must be regarded as a petition of 
complaint and that the Chairman of the Municipality was merely 
in the position of the complainant. We do not so regard it. 
Section 353 says that no prosecution for an offence under this Act 
shall be instituted without the order or consent of the Commis- 
sioners. This is clearly an order or consent by the Chairman as 
representing the Commissioners. It does not appear that the 
Chairman ever went before the District Magistrate ; the complainant 
who appeared before him was the outdoor inspector ; and he gave 
evidence as such complainant as appears from his deposition. We 
have befen referred on this point to a decision of this Court in 
Basul Buksh v. Municipal Board of Chopra (i), in which the 
Judges are reported to have remarked : “The only evidence of 
sanction of prosecution of a public authority is a writing under the 


(1) (1912) 16 C. W. N. 934. 
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seal and signature of that authority.” We have not been told of any 
enactment which requires a sanction for prosecution to be under 
seal. The facts of that case were somewhat different from the fa»t3 
of the present case ; but, so far as the seal was held to be necessary, 
we are unable to agree with that in the absence of any legislative 
enactment to that effect. The expression there “ sanction of 
prosecution” is not quite in the wording of section 353 which speaks 
of the “order or consent.” Ex. 3 amounting to such order or consent 
in writing by the Chairman is, we think, sufficient. 

The second point is that the notice. Ex. i against the accused 
was issued on the authority of the Vice-Chairman and that there is 
no evidence that the latter derived authority from the Chairman. 
The learned Judge has referred to sections 44 and 43 ; but he has 
not directly referred to the proviso to section 45. Here it may be 
assumed that there was no written order delegating to the Vice- 
Chairman all or any of the duties or powers of a Chairman as 
defined in the Act which would cover the particular order made by 
the Vice-Chairman in this case. The proviso, however, to section 
45 says ; “Provided that nothing done by the Vice-Chairman which 
might have been done under the authority of a written order from 
the Chairman, shall be invalid for want of or defect of such written 
order, if it be done with the express or implied consent of the 
Chairman previously or subsequently obtained.” That the act of 
the Vice-Chairman was done with the express consent of the 
Chairman subsequently obtained is clear in this case from the order 
to which we have referred in Ex. 3. It is clear that the Chairman 
must have given consent to the act of the Vice-Chairman ; or he 
could never have written that order which has been designated a 
sanction to prosecute. On this point we have been referred to the 
case of Kheroda Prosad Paul v. The Chairman of the Howrah 
Municipality (i). But the facts there were very different from the 
facts in the present case. There was no evidence of any such 
consent on the part of the Chairman as appears here. All that there 
was in that case to justify the order was a verbal order given some 
months before by the Chairman to the Vice-Chairman to institute 
all prosecutions under section 353. 

We think, therefore, on the clear reading of the Act that the 
two points which the learned Judge has put forward cannot be 
supported. His recommendation to revise the proceedings is 
rejected. 

A. N. R. c. Reference discharged. 

(I) (1893) I. L. R. 20 Calc. 448. 


Criminal. 

1916. 

Chairman of 
Hooghly-Chinsurah 
Municipality. 

V. 

Kiisto. 
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^Before Sir Asuiosh Mookerjee, Knight, Judge, and Mr. Justice 

Richardson. 

AFTAR ALl and others 


V. 

BROJENDRA KISHORE ROY CHOWDHURY.* 

Purchaser, rights of—Sale on account of arrear of land revenue — Unrecorded 
proprietor of the estate — Title acquired by adverse possession — Assam Land 
oatd Revenue Regulation (T oj iS 86 ), sees. 6 j, jo, 7/. 

On a sale held under section 70 of the Assam Land and Revenue Regulation 
on account of an arrear, a person who has acquired a good title by adverse pos- 
session against the original proprietor at the time of sale, is a defaulter and 
cannot assert a good title as against the purchaser, an unrecorded proprietor of 
the estate. 

What is sold is the estate and the purchaser is entitled to take that estate as 
against the defaulting proprietors. 

Appeal by the Defendants. 

Suit for declaration of title to immovable property and for reco- 
very of possession thereof with mesne profits. 

The material facts and arguments appear from the judgment. 

Bahu Gurudas Sinha for the Appellants. 

Babus Dwarka Nath Chuckerbutty and Ramani Mohan Chattes^ 
jee for the Respondent. 

The judgment of the Court was delivered by 

MookePjee, J. — This is an appeal by the defendants in a suit 
for declaration of title to immovable property and for recovery of 
possession thereof with mesne profits. The litigation, which was 
commenced on the 24th August, 1900, and has lasted well nigh for 
fifteen' years, has passed through various stages ; but the facts material 
for the decision of the question in controversy at this the final stage 
may be briefly recited. 

The plaintiff purchased an estate sold under the provision's of 
section 70 of the Assam Land and Revenue Regulation 1886, on the 
14th February, XS90. The sale was confirmed on the asrd August, 
1890. The plaintiff asserts that the lands now in dispute are com- 
prised in Mouza Ghora Dumbar included in the estate purchased by 

* Appeal from Appellate Decree No. 1686 of 1910, against the decree fo 
G. N. Roy, Esq., District Judge of Sylhet, dated the 12th January, 1910, revers- 
ing that of Babu Puma Chandra Banerjee, Subordinate Judge of Sylhet, dated 
the 30th May, 1903. 
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him. The defendants contend on the other hand that the lands are Civil. 

comprised in Mouza Pitaboi owned by them ; and they concede that 1915, 

they have no interest in mouza Ghora Dumbar. The Judge has 
found that according to the thak map prepared in 1861 the lands in v. 

dispute are comprise^ within the estate purchased by the plaintiff ; Br ojend ra 

but he has also found that the defendants have been in possession Mookerjtf, /. 
ever since the time of the thak. The question in controversy is, 


what are the rights of the plaintiff as purchaser at a sale under sec- 
tion 70 of the Assam T.and and Revenue Regulation, 1886, as against 
the defendants. It is not disputed that the plaintiff at the time of 
his purchase was an unrecorded proprietor of the estate. Consequent- 
ly, the provisions of section 71 which lays down that the property 
sold under section 70 shall be sold free of all encumbrances preyi- 
ously created thereon by any other person than the purchaser, have 
no application ; for the third clause to the proviso to that section 
expressly lays down that nothing in the section shall apply when the 
purchaser is a recorded or unrecorded proprietor or settlement- 
holder of the estate. The rights of the plaintiff must accordingly be 
determined ' with reference to the terms of section 70 alone. That 
section is in these terms : when an arrear has accrued in respect of a 
permanently settled estate or of an estate in which the settlement- 
holder has a permanent, heritable and transferable right of use and 
occupancy, the Deputy Commissioner may sell the estate at an 
auction. On behalf of the plaintiff respondent, it has been argued 
that what is sold is the estate and that the purchaser is entitled to 
take that estate as against the defaulting proprietors. This conten- 
tion is clearly well founded. What, then, is the position of the 
defendants ? They have failed to establish that the disputed lands 
are comprised within their property. They have, however, proved 
possession for more than 12 years before the date of the revenue 
sale. Consequently, at the time when the revenue sale took place, 
they had by adverse possession acquired a good title to the disputed 
land as against the proprietors of the estate in which it was included. 
No doubt, they professed to hold these lands as part of their estate ; 
but-that could not affect the position of the Government nor effect a 
division of the estate for revenue purposes. Consequently, on the 
14th February, 1890, when the sale was held by the Deputy Com- 
missioner, the estate was the property of the original proprietors as 
also of the defendants who had acquired a good title to a portion 
thereof by adverse possession. In these circumstances, it is clear 
from the terms of section 63 of the Assam Land and Revenue Regu- 
lation, 1886, that the defendants were defaulters ; and once it is held 
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that they were at the time defaulters, the inference is irresistible that 
they cannot assert a good title as against the purchaser. 

The result is that the declaration of title and the decree for pos- 
session made in favour of the plaintiff by the District Judge must be 
maintained. But it is plain that the title to this property has been 
in great uncertainty as is amply indicated by the varying fortunes of 
the parties in different stages of this protracted litigation. This is 
pre-eminently a case where no costs should be allowed to the success- 
ful litigant, nor mesne profits decreed. While therefore we main- 
tain the decree of the Court of appeal below as regards declaration 
of title and possession, we vayr it in two respects ; we direct that 
each party pay his own costs throughout the litigation and we dis- 
all9w all claim for mesne profits up to this date. 

A. T. u. Decree modified. 


Civil. 


1914. 


Btjore Sir Asufosh Mookerjee, Knight^ and 

Mr. Justice Walmsley. 

JlTENDRA KUMAR PAL CHOWDHURY 

V. 

MOHENDRA CHANDRA SARMA and others.* 

Limitation — Solo for arrears — Assam Land and Revenue Regulation (/ of i886\ 
sections 70, 80^ 8s — Person in adverse possession for less than statutory period^ 
if a defaulter— Symbolical delivery oj possession to purchaser^ effect oj^ against 
suck person — Sale certificate^ if conclusive — Confirmation of sale^ date of — Sale^ 
when final— Limitation Act (IX of igo8) Sch. 1 . Aff. 14^. 

A person who had no interest in an estate was in adverse possession of lands 
really included in the estate which was sold under section 70 of the Assam Land 
and Revenue Regulation ; he claimed those lands as situated within a neighbouring 
estate owned by him ; his adverse possession had not at the time of sale conti- 
nued for the statutory period so as to ripen into ownership : 

Held^ that he was not a defaulting proprietor at the date of the sale and as he 
was a stranger to the proceedings for delivery of possession, the symbolical deli- 
very could not avail against him. 

What is stated in the sale certificate as the date of confirmation of sale cannot 
operate in law as the date when the sale became final under section 80 of the 
Assam Land and Revenue Regulation. 


* Oririnal Decree No. 299 of 1910, against the decree of Babu 

Kamala Nath Das, Subordinate Judge of Sylhet, dated the aist March, 1910. 
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Appeal by Defendant No. i. 

Suit for declaration of title to land and for recovery of possession 
thereof. 

The material facts and arguments are stated in the judgment 

Babus Tarakishore Chowdhury and Brojo Lai Chdkrabarty for 
the Appellants. 

Babus Sarat Chandra Roy Chowdhury and Gopal Chandra Das 
for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee* J. — This is an appeal by the first defendant in a 
suit for declaration of title to land and for recovery of possession 
thereof. The plaintiffs respondents claim title to the disputed pro- 
perty by purchase of a share of an estate at a sale for arrears of 
revenue held on the 25th October, 1887, under section 70 of Regula- 
tion I of 1886. On the 17th November 1888, the Subdivisional 
Officer issued to the purchasers a sale certificate in which it was 
stated that the sale had been held on the 25th October 1887 in 
accordance with the provisions of the Assam Land and Revenue 
Regulation and had been confirmed 01; the 31st October, 1888. The 
present suit was commenced on the 26th October 1900. On behalf 
of the defendants, it was contended in the court below that the suit 
was barred by limitation. This contention has been overruled by 
the Subordinate Judge. In this court, in answer to the contention 
of the defendant appellant that the suit is barred by limitation, the 
plaintiffs respondents have argued that Art. 144 of the second schedule 
to the Indian Limitation Act governs the matter. We shall assume 
that the rule of limitation applicable is contained in Article 144, 
which provides that a suit for possession of immovable property, 
not otherwise provided for in the Limitation Act must be brought 
within 1 2 years from the date when the possession of the defendant 
became adverse to the plaintiff. The question in controversy is, 
when did the possession of the defendants become adverse to the 
plaintiffs in the case before us. On behalf of the plaintiffs it was 
argued in the court below that as the sale-certificate recited that 
the sale was confirmed on the 21st October 1888, the possession of 
the defendants became adverse to the plaintiffs from that date. 
This position was contested by the defendants, who raised a question 
as to the date when the sale became final under the provisions of 
the Regulation. 'I'he Subordinate Judge held that under section 85 
the certificate was conclusive evidence as to the date of confirma- 
tion of sale. In our opinion this view is clearly erroneous, for sub- 
section (3) of section 85 lays down that tlie certificate granted to the 
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purchaser is conclusive evidence of regularity of the proceedings, 
and does not provide that the certificate is conclusive evidence of 
the date of confirmation of sale. It is worthy of note that the ex- 
pression ‘confirmation of sale’ does not find '.a place either in section 
8o or Sec. 85 of the Regulation. Sub-sec. (r) of Sec. 80 provides 
that a sale, on which the purchase-money has been paid and 
against which no application under Sec. 79 aside has 

been preferred, shall, subject to the provisions of sections 81 and 82, 
be final at noon of the sixtieth day from the date of sale, reckoning 
the date of sale as the first of the sixty days. Sub-sec. (2 ), which 
deals with the case where an application has been preferred to set 
aside the sale, lays down that a sale against which such an 
application has been preferred and has been dismissed by the 
Chief Commissioner or Commissioner, shall, subject to the provi- 
sions of Secs. 81 and 82, be final from the date of dismissal, if 
more than sixty days from the day of sale, or, if less, then at 
noon of the sixteenth day as provided in sub-sec. (r). In the 
present case, an application was made to set aside the sale. The 
question is, when was that application dismissed by the Chief 
Commissioner ? We have on the record a letter from the Secretary 
to the Chief Commissioner to the I )eputy Commissioner in which 
it is stated that the Chief Commissioner directs the confirmation 
of the sale held on the 25th October, 1887. This letter bears 
date the i8th September, 1888. It is thus plain that the application 
to set aside the sale must have been dismissed by the Chief 
Commissioner on or before the i8th September, 1888. Conse- 
quently, under sub-sec. (2) of Sec. 80, the sale became final on or 
before the i8th September, 1888, and under sub-sec. 2 of Sec. 85 
the title to the property sold vested in the purchaser from such 
date. How the entry in the sale certificate came to be made, is 
fairly clear from the record. It appears that the letter from the 
Secretary to the Chief Commissioner to the J^eputy Commissioner 
was communicated to the Sub-divisional officer by whom the sale 
had been held ; the latter officer, on the 30th October, 1888, 
recorded an order of confirmation of sale and subsequently issued 
the sale certificate which bore date the 7th November, 1888. 
What is stated in the sale certificate as the date of confirmation 
of sale cannot, however, operate in law as the date when the sale 
became final under Sec. 80. But it has been strenuously argued 
for the respondents that the Court is not competent to look beyond 
the sale certificate, and, is bound to presume therefrom that under 
sub-sec, (2) of Sec. 85, title vested in the purchaser from the date 
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of the certificate, that is, from the 7tli November 1888. This 
contention is obviously fallacious. Under sub-sec. 2 of Sec. 85, the 
date of the certificate is the date when the sale became finals 
and under sub-sec. (2) of Sec. 80 the date when the sale became 
linal is the date of dismissal of the application to set aside the sale 
by the Chief Commissioner. An entry in the certificate, by the 
officer who drew up and issued the document, that the sale was 
confirmed on the 30th October 1888, could not possibly affect the 
provisions of sub-sec. (2) of Sec. 80 and sub-sec. (3) of Sec. 85. 
We hold accordingly that in this case the sale became final on or 
before the i8th September, 1888. From that date, the title vested 
in the plaintiffs as purchasers at the revenue sale, and the 
possession of the defendants became adverse to the plaintiffs prima 
fade from such date. Consequently, under Art. 144 the suit is 
barred by limitation. 

It has been argued as a last resort that as possession was 
delivered to the purchasers by the revenue authorities on the 29th 
November 1888, the possession of the defendants must be taken 
• to have become adverse to the plaintiffs only from such date ; and, 
in support of this contention, reliance has been placed upon the 
decision in Mozutfcr U'ahid y. AMus Samad (i). That case, even 
if it be assumed to have been correctly decided, is clearly 
distinguishable and has no application to the circumstances of this 
case. In that case, this Court ap])lied to a revenue sale of an 
entire estate the principle laid down by the Full Bench in Juggo- 
bundJiu Mukherjce v. Ram Chundcr Bysack (3) in relation to delivery 
of possession as between a decree-holder and a judgment-debtor. 
It was ruled by the I’ ull Bench that in such a case, in contempla- 
tion of law, both the parties, that is, the decree-holder and the 
judgment-debtor, must be considered as present at the time when 
the delivery is made and that, consequently, as against the judgment- 
debtor, the symbolical delivery thus given must be deemed equivalent 
tp. actual possession. The Full Bench, however, proceeded to 
observe that as against third parties, that is, persons not parties to 
the decree, this symbqlical possession as it is called would be of no 
avail, because they are not parties to the proceeding. A similar 
principle has been applied by a subsequent l‘’ull Bench in the case 
of Juggobuftbhu Miller v. Furnatitind Gossami (3) as between an 
execution-purchaser and the judgment- debtor. Even if we assume, 
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(I) (iS8o) 6 C. L, K. 539. {i) (iS8u) I. L. U. 5 Calc, 584. F. D. 

(3) (1889) I, L, K. 16 Calc. 5ju F. 15. 
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therefore, as was done in the case of Alozuffer Wahid v. Abdus 
Samad (i), that this principle is applicable as between a purchaser 
at a revenue sale and the defaulting proprietor, the doctrine would 
have no application to persons other than the defaulting proprietor, 
as was pointed out in the case of Mir Waziruddin v. Lala Deoki 
Nandan (2). Now, in the case before us, the appellant was 
not a defaulting proprietor. The case for the plaintiffs is 
that the appellant had no interest in the property sold ; he was 
a trespasser and was, at the time of the revenue sale, in adverse 
possession of lands which are really included in the estate sold 
but which he claimed as situated within a neighbouring estate 
owned by him. His adverse possession, according to the plaintiffs, 
had not at the time continued for the statutory period so as to 
ripen into ownership. The principle recognized in Rahimuddi 
Munshi v. Nalini Kant Laliiri (3), had consequently no application 
and he could not be deemed a defaulting proprietor at the date 
of the sale. He was thus a stranger to the proceeding for delivery of 
possession, and the symbolical delivery alleged to have been 
effected on the 25th November 1888 could not avail as against 
him. We hold accordingly that the suit is barred by limitation ; 
and in lliis view it is needless to discuss the interesting (]uestions 
as to the true effect of sections 70 and 72 of Regulation I of 1886 
which have been ably argued before us by counsel on both sides. 

'rhe result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside in so far as it is not a decree by consent 
of parties, and tl)c suit dismissed with costs. This order will not 
affect the decree of the Subordinate Judge in so far as it was a decree 
by consent of parties. Wc assess the hearing-fee in this Court at 
fifteen gold mohurs. 

A. f- M. Af'peal allowed. 

(1) (i8»o) 6 C. L. R. SJ9. 

(2) (1907) 6 C. L. J. 472 (482). (3) U909) 13 C. W. N. 407. 
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Present : — Lord Shaw^ Sir John Edge and Sir Lawrence Jenkins. 

JATINDRA NATH BASU ANii others 

V. 

SRIMATI PEYER DEYE DEBI and others. 

[On Appeal from the High Court of Judicature at Fort 

William in Bengal]. 

gpnific performance^ suit for-^ Explanation of specific performance * — Vetidor ami 

purchaser — Contract to sell and puAhase a decree — Transfer — Assignment — 

Duty to keep decree alive until assignment — Code of Civil Procedure ( Act 

Xll^ of iSSx)^ Sec. 2 J 3 . 

The expression ^specific performance^ as applied to suits known by that 
name, presupposes an execiitory as distinct from an executed agreement, 
something remaining to l>e done such as the execution of a deed or a conveyance, 
in order to put the parlies in the position relative to each other, in which by the 
preliminary agreement they were intended to he put. 

Wolverhampton and Walsall Railway Company v. London and A^orth- Western 
Railway Company (1) relied upon. 

The Court will not decree a suit for specific performance of an agreement if it 
finds that at the date of suit the plaintiff cannot complete the agreement by doing 
what remained to be done by him under it. 

Where a decree -holder agrees to sell hfs decree, a transfer thereof to the 
purchaser could, hy reason of section 232 of the Code of Civil Procedure,^ 1882, 
lie effected only by an assignment in writing, and until such an assignment it is 
the duty of the decree-holder (the vendor) to keep the decree alive ; and if owing 
to the bar of limitation the decree liecomes incapable of execution, the vendor 
cannot maintain a suit for specific performance of the agreement against the 
purchaser inasmuch as the decree, which the purchaser has agreed to purchase 
and which the vendor has agreed to assign to him, is a decree incapable of 
execution. ** 

Appeal from a judgment and decree of the High Court (Mac- 
lean C. J., Harington and Fletcher JJ.) at Calcutta in its appellate 
civil jurisdiction (March i, 1909) reversing those of the said Court 
(Chitty, J.) in its ordinary original civil jurisdiction (April 6, 1908). 

The suit was brought on the apth June 1898 by the plaintiffs 
respondents against the defendants-appellants for a decree for 
specific performance of a contract, dated the 20th June 1895, where- 
by the respondents or their representatives agreed to sell a mortgage 
decree, dated the 17th July 1893, to the appellant’s representative 
Trailokya Nath Bose who agreed to buy it for Rs. i^ooo. The 

(I) (1873) L. R. 16 El. 433 ( 439 )^ 
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said decree was made in a suit by the respondents as puisne 
mortgagees of certain properties in the districts of Durbbanga and 
Monghyr. At the time of the agreement the Monghyr properties 
comprised in the said decree had been sold for arrears of Govern- 
ment revenue, but it was agreed that the surplus sale proceeds, 
which were then on deposit in the Collectorate at Monghyr should 
be paid to the said Trailokya Nath Bose, It appeared that the first 
mortgagee of the said properties, who was a party to the said suit of 
the puisne mortgagees, had obtained a decree on their mortgage 
and in execution thereof the Durbhanga properties were sold and 
purchased by the said Trilokya Nath Bose on the 21st June 1895. 
On an application by the respondents, dated the 8th June 1898, for 
execution of their decree of the 17th July 1893 it was held by the 
High Court that it became time barred or the ist June 1898; 
See Troylokya Nath Bose v. Jyoti Prokash Nandi (i). The 
appellants contended that the decree agreed to be sold being barred 
by limitation, they were under no obligation to carry out the 
agreement. Mr. Justice Chitty, who tried the suit, held that it was 
the duty of the vendors to keep the decree alive and dismissed the 
suit on the ground that at the date of suit the decree was barred by 
limitation. His judgment on the point was as follows : — 

“A long discussion took place as to what class of property this 
mortgage decree belonged. It was admitted that it was not immov- 
able property ; and for that there is direct authority : see Gous 
Mahomed v. Khawas AH Khan, (2); and Baij Nath I^hea v. 
Binoyendra Nath Palit (3). The cases therefore cited by 
the defendants’ counsel as to the trusteeship of a vendor for his 
purchaser do not apply. If it be not immovable property it 
follows that it must be moveble property [see General Clauses 
Act 1868, section 2, (5) and (6) and General Clauses Act 1897, 
section; 3, (25) and (34)]. 

“Plaintiffs’ ^counsel argued that it must in that case necessarily fall 
within the definition of “goods” in section 76 of the Indian Contract 
Act and be governed by the provisions of Chapter 7 of that Act. No 
doubt the words of the section are general and appear to support 
such a contention, but it is obvious that the provisions of the Chapter 
cannot be applied without reserve to all kinds of movable -property. 
Movable property, which I take to be synonymous with “perso- 
nal property” in England, is divided into two main classes choses in 
possession and choses in action. There are numerous kinds of 

(?) (? 903 ) I. L. R, 30 Calc. 761, (2) (1896) I. L. R. 23 Calc. 450, 

13H»90i)6C. W. N. s- 
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incorporeal personal property to which many of the sections in 
Chapter 7 could not possibly apply, e.g., the sections as to the 
passing of the property, delivery and so forth. The distinction has 
been observed in the Sale of floods Act, 1893 where “goods” is 
defined as including “all chattels personal other than things in action 
and money, and in Scotland all corporeal movables except money.” 
To take the case of a decree, the law recognises only two modes 
of transfer, by assignment in writing, or by operation of law. This 
is plainly indicated by section 232 of the Civil Procedure Code. 
Where (as in this case) it is intended that there should be a register- 
ed deed of assignment and that the price should be paid on the 
execution of such deed, and that deed is absolutely necessary to 
effect the transfer, how can it be successfully argued that the property 
in the decree passed immediately on the execution of the agreement 
to sell ? If it did not, what were the obligations of the decree- 
holders ? I am clearly of opinion that they were bound to keep the 
decree alive, at least if they desired to enforce performance of the 
agreement. No one else could do so. The intending purchaser 
would have no locus standi to apply to the Court in execution. That 
was within the decree-holder’s sole control. They chose to allow 
the decree to become time-barred, and I entirely fail to see how 
they can force a useless and depreciated decree upon the pur- 
chaser. It was argued that the decree had not become mere waste 
paper ; that it would form a good cause of action for a suit. It 
is unnecessary to discuss how far this is true and under what cir- 
cumstances a suit could be brought upon the decree. It might well 
be that the assignee would find his suit barred by the provisions 
of section 244, Civil Procedure Code. The fact however remains 
that the character of the decree had been so changed for the worse 
when the suit was filed, that the purchaser could not be compelled 
to take it. It was not what he had agreed to buy.” On appeal by 
the respondents the decision of Mr. Justice Chitty was reversed 
and the suit decreed. The learned Judges (Maclean, C. J., and 
Harington and Fletcher, JJ.) held that after the execution of the 
contract in question the vendors became trustees for the purchaser 
and tbe decree became in equity the property of the purchaser 
subject to his obligation to pay the purchase money, and that if 
the purchaser had asked the vendors to take any steps to keep the 
decree alive, they would have done so, but that the vendors owed 
no further duty to the purchaser. The following is the material 
part of their judgment : — 

“Tne learned Judge g.ive judgment for the defeudanls on the 
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ground that the decree had become time-barred by limitation. We 
are unable to agree with this judgment. 

‘'The learned Judge held that upon the agreement for sale 
the vendors did not become trustees ’'for the purchaser and that 
the risk of the destruction of the property agreed to be sold was 
with the vendors until actual payment of the purchase price. 

“ In our opinion after the execution of the contract the vendors 
became trustees for the purchaser and the decree in equity became 
the property of the purchaser subject to his obligation to pay the 
purchase price. Moreover the learned Judge has ignored the fact 
that the application to execute the decree was opposed by Trailokya 
Nath. 

“ We think it would be lamentable in these circumstances to 
allow this suit to fail simply by reason of the fact that the decree 
cannot now be enforced against the Monghyr properties which are 
of very small value. 

“ There can be no doubt that the ^reement was entered into 
by the defendant in ordet to induce the executors to abstain from 
bidding at the sale of the Durbhanga properties and on the faith 
of the agreement the executors did abstain from bidding. Certainly 
since the 8th May 1897 executors were not in default and it 
cannot be doubted if Trailokya Nath had asked the executors to 
take any step to keep the decree on foot they would have done so. 
They owed no further duty to the purchaser.” 

The defendants thereupon appealed to His Majesty in Council. 

De Gruyther, K. C., and Sir William Garik, for the Appellants : 
It has been held in Troylokya Nath Bose v. /yoti'-Prokash Nandi 
(i) that the decree in question had become incapable of execution 
on the 1st June 1898, and the respondents, who brought the suit 
on the 20th June 1898, are not entitled to specific performance 
of the agreement to sell the decree, 'because the decree at the date 
of suit was a dead decree, and they consequently were not in a 
position to assign a live decree, which they agreed to sell. 

A decree could be transferred only by an assignment in writing 
and until such an assignment the only persons who could have kept 
the decree alive were the respondents : Transfer of Property Act, 
1882, (Act 4 of 1882), section 130 ; and the Code of Civil Procedure, 
iS8a, section 232. It was the duty of the respondents to keep the de- 
cree alive. Further, from the date' of the agreement until assignment 
they were trustees for the appellants and were under an obligation 

(0 {*903) I' R* 30 Calc. 761.'' 
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to keep the decree alive ; Lysaght v. Edwards (i) ; Wilson v. 
Clapham (2) ; and Lewin’s Law of Trusts, i2tb, Ed., pp. 161 
and 162. 

[Lord. Shaw referred to section 54 of the Transfer of Property Act, 
1882, and observed that the whole law in England on the subject 
based on Holroyd v. Marshall (3) was opposed to the section. It 
was doubtful whether English authorities would apply. In dealing 
with movable property, Indian Contract Act must be looked to, and 
if the property is immovable. Transfer of Property Act would 
apply.] 

If the decree agreed to be sold be held immovable property, 
section 54 of the Transfer of Property Act would apply, and under 
the section a contract of sale does not, of itself, create any interest 
in or charge on the decree. If the decree be held movable pro- 
perty, section 130 of the Act would apply, under which no transfer 
of the decree in question took place as there was no assignment in 
writing. In either case the property in the decree remained in the 
respondents, whose duty it was to keep the decree alive. 

Sir Erie Richards^ K. C*., and Dunne for the respondents : 
The question, whether it was the duty of the appellants or the. 
respondents to keep the decree alive, would depend on the circum- 
stances of the case, the terms of the contract and the conduct of 
the parties. Under the agreement from the date thereof the 
purchaser got absolute control of the proceedings on the decree. 
The vendors could do nothing with regard to it without his consent. 

[Sir John Edge : The purchaser could not apply for execution.] 

There was no duty on the respondents to take any steps to keep 
the decree alive unless they were requested by the purchaser, who 
made no such request. Even if the duty were on the respondents, it 
was only jointly with the purchaser who was a party to the suit in 
which the decree was made. 

In equity the purchaser became the owner of the decree from the 
date of the agreement, and if it became a dead decree be must 
bear the loss, as there was no duty on the vendors to keep the 
decree alive: Raynerv. Preston {4). The provision in section 54 
of the Transfer of Property Act that a contract for sale does not, 
of itself, create any interest in or charge on the property agreed to 
be sold, does not refer to an equitable interest or charge, and 
consequently the section does not apply. Under section 3 (34) of 

(1) (1876) L. R. 2 Ch. D. 499, (S06, 507). 

(2) (1819) I J. & W. 36. (3) (1862) 10 il. L. Cases, 191. 

(4) (1880) L. R. 14 Cb. D. 297, and on appeal (1881) L. R. 18 Cb. D. l. 
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the General Clauses Act, (Act X of 1897), a decree is movable 
property and as such falls within the definition of ‘goods’ 
in section 76 of the Indian Contract Act, 1872. The rights and 
duties of the seller and the buyer of the decree must therefore be 
determined in accordance with the provisions in Chapter 7 of the 
Act. 

The property in the decree passed to the appellants on the date 
of the contract, and the burden to keep the decree alive was on them 
from that date: see Indian Contract Act, 1872, section 86, illustra- 
tion (a), and section 93. 

De Gauyther, K. C. replied referring to Mulmj Khatau v. 
Vishwanath Parbhuratn Vaidya (i), and the Indian Contract Act, 
1872, section 83. 

The judgment of their Lordships was delivered by 

Sip John Edg'd ; — This is an appeal from the decree, dated the 
I St March, 1909, of the High Court at Calcutta, which in appeal set 
aside the decree, dated the 6th April, 1908, of Mr. Justice Chitty, 
who had tried the suit under the original jurisdiction of that Court. 

The suit was brought to obtain a decree for the specific per- 
formance of an agreement, dated the 21st June, 1895, by which the 
original defendant Trailokya Nath Bhose, now deceased, had agreed 
to purchase from the executors and the executrix (hereinafter refer- 
red to as the executors) of I/ala Bangsa Gopal Nandey for the price 
of 19,000 rupees a decree and ail the rights appertaining thereto 
which the said executors had obtained on the 17th July, 1893, against 
Pandit Nrisingha Prokash Misra on a mortgage. Mr. Justice Chitty 
dismissed the suit. The High Court in appeal made a decree for 
specific performance. 

The appeal has been argued at considerable length, but the 
material facts upon which the suit and this appeal depend may be 
briefly stated. The decree which it was agreed that the executors 
should assign to Trailokya Nath BBose was a decree for sale of 
certain immovable hypothecated properties, which could also in 
certain events he executed against the person and other property of 
the defendant to the suit in which it was made. Owing to the bar 
of limitation the decree for sale became incapable of execution 
on the ist June, 1898, and thereupon I’railokya Nath Bhose refused 
to pay the agreed price and to take an assignment of the decree, 
hence this suit for specific {performance. 

(1) (i 9 ia) L. K. 40 I. A. 24. 
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The agreement of which it is sought to obtain specific perform- 
ance was an executory agreement, for the completion of which some- 1916. 

thing remained to be done in order to put the parties in a position Jatindra 

relative to each other in which, by the preliminary agreement of the p ver^ 

2ist June, 189s, they were intended to be placed. As was pointed — 

out by Lord Selborne, L,.C., in Wolverhampton and Walsall Rail- Sir John E dge. 


way Company v. London and North- IFestem Railway Com- 
pany ( I ), " the expression ‘specific performance,’ as applied 
to suits known by that name, presupposes an executory as 
distinct from an executed agreement, something remaining to be 
done, such as the execution of a deed or a conveyance, in order 
to put the parties in the position relative to each other, in which 
by the preliminary agreement they were intended to be placed.” 
In this case what remained to be done was, on payment by 
Trailokya Nath Hhose of the agreed price, the transference to him 
of the decree for sale of the T7th July, 1893. Such a transfer of the 
decree to Trailokya Nath Bhose could, by reason of section 232 of 
the Code of Civil Procedure, 1882, be effected only by an assign- 
ment in writing. On and after the ist June, 1898, the decree, as a 
decree capable of being executed, could not by reason of the bar 
of limitation be assigned to Trailokya Nath Bhose. It had become 
a dead decree : whereas the decree, whatever might be its value, 
which he had agreed to purchase, and which the executors had 
agreed to assign to him, was a decree capable of execution. 

It has been contended on behalf of the respondents to this 
appeal that it was the duty of Trailokya Nath Bhose, and was not 
the duty of the executors, to keep the decree alive after the arst 
June, 1895. That is a contention which, in their Lordships’ opinion, 
cannot lie maintained. As the decree had not been transferred by 
an assignment in writing to Trailokya Nath Bhose, he could not by 
any application to the Court have kept the decree alive. 

'I’hc respondents arc asking for a decree for the specific perform- 
ance of an agreement which they, on their ])art, are unable to 
perform, 'rheir T.ordships will humbly advise 1 1 is Majesty that 
this appeal should be allowed, the decree of the I ligh Court in 
appeal should be set aside with costs, and the decree of Mr. Justice 
Chitty should be restored. 

The plaintiff-respondents must pay the costs of this appeal. 

G. F. Farr : — Solicitor for the Appellants. 

Watkins and JJunter : — Solicitors for the Respondents. 

J. M. r. Appuil allowed. 


(i)(« 873) f- R R> Rq- ‘lij* 



74 


P, C. 

1916. 
Marche 13 


TlllC CALCaiTA LAW JOURNAL. [VOL. XXIV. 

Present : — Lord ShaWy Sir John Edge and Sir Laivrence Jenkins. 

JA^[NA BAI SAHEB MOHITAI AVERGAE 

V. 

\ ASAN'PA RAO ANANDA RAO DHYBAR. 

(Ov API’KAL FKOM THE Hl(Ht CoUkT OF JUDICATURE AT MADRAS.) 

Code of Civil Procedure {Act XTV of rSSj)^ S. 4()3 — Compromise of a suit 
<-’krrei/t both plaintiff and dependant ivere minors — Sanction on behalf of 
> linor plaint! fl'-- Compromise not hindin,^ on minor defendant — Leave of the 
Coiut —Point contract y liability of a promisor, 

Wlicrc Loth rhe plaintih and tlie defendant fo a suit wore minors and the suit 
liaviijp^ been compromised, the Court smictlotied the compromise on the appli- 
cation of the plaintih’s next friend : 

lleldy that the re<iuireiueiils of section 4f»^ of the Code of Civil Procedure, 
i 8S2, had not lu:eu obseived in protection of the minor delendant, and consc- 
<inently the plaiiUift could not enforce the compromise .ij^ainsl him. 

t hie of two joint promisors could not plead the minority .ind consequent 
iminunitv of the other as a bar to the promisee's claim against him, 

Sethiih\'*i Sahib v. l^asania Rao Ananda Rao Dhy^ar (i) affirmed. 

l\\o consolidated appeals from a decree of the High Court at 
Madras (July 29th luio) confirming so far as Jamna Bai (appellant 
in tht' first of the two ai)i>eais) and reversing in the case of Sethuram 
^ respondent in the second appeal) a decree of the Court of the 
Subordinate Judge of I anjorc (January 10, 1906). 

d'ho suit giving ri^c to these two appeals was brought by Vasanta 
Rao against Sethuram (defendant 1) and Jamna Bai (defendant 2) 
on a debt bond, dated the ibth June 1S97, which was executed on 
behalf of the first defendant, who was a minor at the time, by his 
grandmother who was guardian of his property, and the second' 
defendant. I'he material part of. the bond was as follows ; — 

“ We, the executants aforesaid, hereby agree and bind ourselves 
to conjointly pay to you Vasant Rao Anand Rao iJhybar at Tanjore 
Rs. 90,000 in consideration of your withdrawing the aforesaid suit 
No. 2 of 1S96 now pending in the District Court of Tanjore, in 
which you claim to be heir and legal representative of the deceased 
Raja Sakharam Saheb cj Tanjore, and in consideration of your 
giving up all rights in the estate and properties of the said Sakharam 
Saheb. 

‘‘ We further agree to pay the said amouOt within three months 
from the date of our taking delivery of the movable and immovable 

(l) {1910) 1 . L. K, 34 Mad. 314, 
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properties of the said Raja Sakharatn Saheb as scheduled in the 
aforesaid suit now under the management and custody of the Re- 
ceiver, appointed by the District Court, Tanjore, in the afore- 
said suit.” 

“If we fail to pay the amount within the time specified above, 
we further agree to pay the same with interest at 6 per cent, per 
annum from the date of default to the date of realization.” 

The following were the circumstances under which the bond was 
executed : The first defendant was the brother of the second 
defendant, and the latter was the widow of one Sambu Singh, who 
was the adopted son of the late Sakharam Saheb, the son-in-law of 
the last Mahratta ruling prince of Tanjore. Sambu died during the 
life-time of Sakharam, who died in 1895. On the death of Sakharam 
the Collector of Tanjore took possession of some of the movable 
property as stake-holder for the person entitled. Tliree claimants 
to Sakharam’s estate brought suits to enforce their respective claims. 
The first of such suits (Suit No. 5 of 1895) was instituted by the 
present defendants to establish an alleged will of Sakharam under 
which they claimed to benefit. Tht; second suit (Suit No. 36 of 
1896) was brought by one Chota Raja who claimed to be the 
adopted son of Sakharam’s deceased adopted son Samliu. ('hota 
Raja disputed the validity of the said will and claimed the entire 
estate of Sakharam as his sole heir. Both those suits were compro- 
mised between Chota Raja on the one hand and the ])reseni 
defendants on the other upon among others the terms tliat the said 
will should be established, that certain properties consisting of seven 
villages which had been settled upon Tamna Bai for life should 
become her absolute property, and that the remainder of the estate 
should in effect be divided in equal shares between Sethuram and 
Chota Raja. These two claimants also agreed to bear in equal 
shares all the costs incurred in resisting any claims that might be 
put forward by third parties adversely to both of them, and to meet 
in equal shares any speh claims if decreed against them. Decrees 
were accordingly passed in both the said suits. The third suit 
(Suit No. 3 of 1896) was brought by .the present plaintiff against 
the present defendants, Chota Raja and others. In that suit Vasanta 
Rao disputed both the said will and adoption, impugned the said 
compromise as fraudulent, and claimed the ent ire estate for himself 
as the nearest bandhu of Sakharam. The schedules annexed to 
the plaint enumerated most of the properties of the deceased other 
than those in the possession of the Collector, and the properties 
scheduled were placed in the possession of a Receiver appointed 
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by the Court. Subsequently it w.as proposed that to induce the 
withdrawal of Suit No. 2 of 1896 there should be paid to Vasanta 
Rao Rs. 90,000 by Sethuram and Jamna Bai, Sethuram receiving a 
moiety of this sum from Chota Raja. The three claimants Sethuram, 
Chota Raja and Vasanta Rao were minors and were respectively 
represented by their guardians or next friends. Two bonds were 
executed. One of them was the bond in suit. It was for Rs. 90,000 
and was executed in favour of the plaintiff, represented by his mother 
and next friend, by the <lefendants. Tlie other for Rs. 45,000 was 
executed by Chota Raja in favour of Sethuram. Thereafter the 
plaintiff’s mother filed a petition to withdraw the suit. But on the 
petition coming on the Court wanted to know whether the plaintifl’s 
mother who was was aware of the step taken, and having 

examined her on commission and satisfied itself on the matter, 
allowed the suit to be withdrawn on the 17 th September 1897, 
and ordered the receiver to restore all the properties in his possession 
to the defendants with the exception of the properties taken from 
the Collector’s custody. 

On the 6th April 1904 the suit giving rise to these appeals was 
brought on behalf of Vasanta Rao against Sethuram, who was sued 
by his guardian who had executed the said bond on his behalf, and 
Jamna Bai to enforce the said bond for Rs, 90,000 and claiming 
interest thereon from the i8th September 1897, three months before 
which date it was charged that the second defendant had received 
possession of the projierties referred to in the said bond. 

The defendants filed separate written statements contending that 
the suit was premature inasmuch as the bond contemplated delivery 
of possession of all the properties left by Sakharam to Sethuram 
and Chota Raja but the properties, of which the Collector had 
taken possession and which had been handed over by him to the 
Receiver in Suit No, 2 of 1896, had not been delivered to the said 
persons at the date of the suit. It was also pleaded that the bond 
sued on was void for want of the sanction of the Court under 
section 46 a of the Code of Civil Procedure, 1882. 

The Subordinate Judge decreed the suit. He was of opinion 
that payment was due under the bond three months after possession 
was received by the defendants of the properties specified in the 
schedules to the plaint in Suit No. 2 of 1896 and was not dependent 
upon the receipt by them of the movables in the custody of the 
Collector. He found that the sanction of the Court was not obtained 
for the execution of the bond as part of the compromise of Suit 
No. 2 of 1896, but held that it was binding on the first defendant 
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inasmuch as he did not otter to restore the properties which he had P* C. 

obtained under the compromise and it was impossible to place the 1916. 

plaintifT in the same position as he was in at the date thereof, and jamna^Bai 

that the bond in suit was binding on the second defendant. v. 


On appeal by the defendants the High Court agreed with the 
Court below that the suit was not premature and that sanction of 
the Court was not obtained on behalf of the first defendant 
to the said compromise, but it held that the bond in question was 
unenforceable against the first defendant for want of such sanction 
and that the fact that it was unenforceable against the first defend- 
ant did not render it unenforceable also against the second defend- 
ant. The suit was accordingly dismissed as against the first 
defendant and the decree appealed from was confirmed as against 
the second defendant. For a report of the judgment of the High 
Court see Sethuram Sahib v. Vasanta Rao (i). 

Thereupon, the plaintiff and the second defendant separately 
appealed to His Majesty in Council, and both these appeals were 
consolidated. 

De Gruyther, K. C., and R. B. Raikes, for the second defendant 
Jamna Bai: The liability under the bond does not arise until three 
months after the delivery of the properties “as scheduled in the 
suit,” which means all the properties referred to in the plaint, 
and not only those mentioned in the schedules attached to the 
plaint ; and as the properties, which were taken over by the Collector 
but formed the subject matter of the suit, were not delivered till 
after the suit, it is submitted that the suit is premature . 

Both Courts have found that the Court did not sanction the 
compromise on behalf of the first defendant, and therefore the com- 
promise is not binding on him ; Ganesha Roiv v. Tuljaratn Row (2) 
Monohar Lai v. Jadu Nath Singh (3) ; and Subramanian 
Ckettiar v. Rajah Rajeswara Dorai (4). The bond being a part of 
the compromise is not binding on him, and the plaintiff would be 
restored’to his original position, that is to say, he will be able to 
revive his suit No. 2 of 1896 against the first defendant. But the 
obligation under the bond would only arise if the plaintiff gave up 
all his rights to the estate of the late Sakharam. The result of 
the decree of the High Court is that the plaintiff would have the 
right to go on with his old suit and also have Rs. 90,000. But the 
clause of the bond under which the liability arises is incapable of 
division and the plaintiff is not entitled to any decree against Jamna 

(i) (1910) I. L. R. Mad. 314. (2) (1913) L. R. 40 I. A. 132, 

( 1 ) (*906) b- R- 33 - T- A, 128. (4) (I 9 > 5 ) *3 C. L. J. 337 P- C. 
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Bai. Moreover, it is a joint contract and if it is not binding on the 
first defendant, it is not binding on the second defendant also : 
King V. Hbare {i) ; Kendall v. Hamilton (2) ; Underhill v. Har- 
wood (3) ; and Ellesmere Brewery Company v. Cooper (4). 

Sir Erie Richards^ K. C- and Kenworthy Brown, for the plaintiff 
Vasanta Rao, were asked to confine the argument only to the appeal 
against the first defendant : The present case is distinguishable 
from the cases relied on under section 462 of the Code of Civil 
Procedure, 1S.S2. In those cases there was no evidence to show 
that the attention of the Court was drawn to the fact that one of the 
parties was a minor. But here the Judge had all the facts before 
him. He had bis attention drawn to the terms, of the compromise. 
The parties were described as minors and were represented by 
Counsel before the Court, which sanctioned the compromise after 
inquiry. 

[Sir John Edge : The application for sanction was on the part 
of the minor plaintiff, and not on behalf of the minor defendant]. 

The Court was in possession of all the facts. Assuming that the 
bond is not binding on the first defendant, the plaintiff is entitled to 
be restored to his original position. But the High Court has given 
him no relief, and it is submitted that he is entitled to some relief 
as against the first defendant. 

Sir William Garth, for the first defendant Sethuram, was not 
called upon. 

The judgment of their I.,ordships was delivered by 

Sir Lawrence Jenkins. — These appeals arise out of a suit on 
^a money bond of the i6th June, 1897, expressed to be executed to 
the present plaintiff, Vasanta Rao, by the defendant, Sethuram 
Saheb, “represented by his grandmother and guardian," and by the 
defendant Jamna Bai. 

Sethuram was then a minor and this was apparent on the face of 
the bond. The substantial question, therefore, now in dispute is 
whether Sethuram is under a personal obligation to pay the plaintiff 
the amount he claims, and if not, whether this furnishes Jamna Bai 
with an answer to the suit. The plea that the suit is premature has 
no real value. It does not touch the merits, and both Courts agree 
that the objection is not well-founded. This view is in accord with 
the meaning placed by the defendants themselves in their written 
statements on the phrase in the bond which is decisive of this point, 
and their Lordships see no reason to doubt its accuracy. This plea 

(1) (1844) 13 M. & W. 494. (a) (1879) L. R. 4 A. C. 504. 

(3) (1804)' IQ Vm. Jan. 209. (4) (1896) L, R. i Q. B. 75. 
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therefore fails. On the more important question the two Courts are 
not in complete agreement. The Subordinate Judge passed a decree 
against both defendants. The High Court on appeal upheld the 
decree against Jamna Bai, but dismissed the suit against Sethuram. 
This has led to the two present appeals. Though the circumstances 
connected with the passing of the bond are intricate, the real issues 
involved in the suit are simple. To establish Sethuram’s liability 
the plaintiff relies on section 462 of the Code of 1882. But even 
if compliance with the terms of this section would have established 
the claim against Sethuram — a point on which no opinion is now 
expressed — this in no way helps the plaintiff, for the requirements 
of the section have not been observed in protection of Sethuram. 
rhe High Court, therefore, rightly held him not liable to the 
plaintiff under the bond. But this furnishes Jamna Bai with no 
answer to flic plaintiff’s claim against her. Stripped of all that is not 
relevant, the plea advanced on her behalf is that one of two 
promisors can plead the minority and consequent immunity of the 
other as a bar to the promisee’s claim against him. This is a position 
that cannot be maintained, and the plea has been properly rejected 
by the High Court. On possible developments in the future it 
would be wrong for their I.ordships to make any pronouncement ; 
they will therefore humbly advise 1 Us Majesty that each of these 
appeals should bo dismissed. There will bo no order as to costs. 

Chapman- Walker and Shephard : — Solicitors for the plaintiff. 

Douglas Grant : — Attorney for the defendants. 

I. M. r. appeals dismissed. 


?. C. 
1916. 

Jamna Bai 

V. 

Vasanta. 

Sir T^wrtnee 
Jenkins, 


APPELLATE CIVIL. 

Befotf Mr. Justice D. Chatterjee and Mr. Justice Nettbould. 

ASWINI KUMAR AICH 

2,, ClVlT.. 

SARODA CHARAN BASU and others.* 1916. 

Withdrawal of suit without leave.-.eject of— Civil Procedure Code (Act V of tgoS ), 

Order XX Til, rule Si, sub-rule {3^— Bengal Tenancy Act (VITT of tSSsf, 

Secs. lod^xiog. 

* Appeal from Appellate Decree No. 685 of 1915 against the decision of Uai)u 
Koniesh Chandra Sen, Subordinate Judge ol Bakcrganj, dated the 23rd December, 

1914, reversing that of Babu Surja Kanta Sen, Munsiff of Perojpur, dated the 
23rd July 1913. 
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In the absence of permission to bring a fresh suit, O. 23, r. i, sub-rule (3) of 
the Civil Procedure Code, precludes the plaintiff from instituting any fresh suit 
in respect of such subject matter or such part of the claim from which he has 
withdrawn. 

Suits for declaration of title and for recovery of possession are entirely foreign 
to the jurisdiction of the Revenue officer under Sec. 106, of the Bengal Tenancy 
Act, his work being limited to entries in the record of rights. 

Section 109 of the Bengal Tenancy Act is a bar only in respect of matters 
which are legally the subject matter of the investigation made under Chapter X 
of the Act and of decisions thereunder. 

Appeal by the Plaintiff. 

Suit for declaration of title and for recovery of possession. 

The plaintiff brought a suit in a revenue Court under section io6 
of the Bengal Tenancy Act that the entry in a record of rights was 
not correct. Before the delivery of judgment in the si?it but after 
the hearing, the plaintiff made an application to withdraw with 
liberty to bring a fresh suit on the same cause of action. The order 
on that application was, “The plaintiff is allowed to withdraw.” 
No order to bring a fresh suit was obtained by the plaintiff. 'I'he 
present suit was thereafter brought by the plaintiffs for declaration 
of title and for recovery of possession of the lands wrongly recorded 
in the record of rights. The Court of first instance gave a decree 
in favour of the plaintiff. On appeal the lower appellate Court 
re\ersed the judgment on the ground that the suit is barred under 
O. 23, rule I. sub-rule (3) of Civil Procedure Code. Hence the 
present appeal. 

Dr. Sarat Chandra Bysack (with him Baku Nilkanta G/cosh) 
for the appellant : The present suit is not barred as the subject- 
matters of the two suits are entirely different. The former suit 
was brought simply for the correction of an entry in the Record of 
Rights but the present suit is for recovery of possession after 
declaration of title. A revenue Court cannot give ^decree for 
possession : Kali Sundari Debya v. Girija Sankar ^nyal (i) ; 
Nilmani Kumar v. Kedar Nath Ghose (2) ; Pran Krishna Saha v. 
Trailokhya Nath Chaudkuri (3). Section 109 of Bengal Tenancy 
Act should be construed very strictly. “Any matter” must be taken 
to be “correction of entry” and not “declaration of title and posses- 
sion” which however cannot properly come within the purview of 
section 106. Referred to Cheodditti v. Tulsi Singh (4). 

Babu Asitaranjan Ghosh for the Respondents : No permission was 

(I) (1911) IS C. W. N. 974. (2) (1913) 17 C. W. N. 7SO. 

(3) (1915) 19 C. W. M. 911. (4) (1912) 1 . L. R. 40 Cal. 428. 
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given to the appellant to bring a fresh suit on the same cause of 
action. The subject matter of the suit under section to6 and that of 
the present suit are the same. For, in order to correct an entry under 
section io6, the Revenue Officer must go into the questions of 
possession and title, otherwise how would he settle “any dispute” 
with regard to an entry ? The suit is therefore barred under O. 23, 
rule I, sub-rule (3) of the Civil Procedure Code. The suit is at any 
rate barred under section 109 of Bengal Tenancy Act. If the 
present suit is not barred, the result would be multiplicity of suits — 
an effect studiously avoided by the legislature. 

The judgment of the Court was delivered by 

D. Chatter} ee, j. — in a record of rights under chapter X 
of the Bengal Tenancy Act, the plaintiff was recorded as the owner 
of f rds of a htnola and the defendant of the remaining^. The 
plaintiff brought a suit under section 106 of the Bengal Tenancy Act 
for a decision that the entry was not correct. 'I’hat case was heard 
and remained pending for delivery of judgment. In this state of 
things, the plaintiff made an application to withdraw from the suit 
with liberty to bring a fresh suit on the same cause of action. 'I’he 
order on the application was : “ The plaintiff is allowed to withdraw.” 
No order was made that he was permitted to bring a fresh suit 
on the same cause of action. 

The plaintiff then brought this suit in the civil Court and his 
prayers are, firsts that his title to the ^ of the howla recorded in the 
name of the defendant be established ; secondly, that his title by 
adverse possession to the same be established ; thirdly, for recovery 
of possession of the same if necessary ; and fourthly, for any other 
relief that he may be entitled to. 

Among other issues, issue No. 3 framed by the learned Munsiff 
was — “ Is chapter X of the Bengal Tenancy Act a bar to the main- 
tainability of the present suit ?” At the hearing, this issue was not 
pressed, in his judgment, he says ; “ Issue No. 3 was not pressed 

at the bar ” and he decreed the plaintiff’s suit. 

The defendant appealed and in his grounds of appeal he did not 
even mention that any provision of chapter X of the Bengal Tenancy 
Act was a bar to the suit. The learned Judge, however, at the 
hearing took up the issue in bar under chapter X and held that the 
suit was barred under order XXIII, rule i, sub-rule (3) of the Civil 
Procedure Code, because the plaintiff had not obtained the permis- 
sion of the Court to bring a fresh suit on the same cause of action. 

are clearly of opinion that the learned Jud^e is wrong in his 
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conception of the law on this point. Order XXIII, rule i, sub- 
rule (3), in the absence of permission to bring a fresh suit, precludes 
the plaintifT from instituting any fresh suit in respect of such sub- 
ject-matter or such part of the claim from which he has withdrawn. 
Now, the subject-matter of the petition under section 1 06 was the 
Chatterjee^ /. correction of the record of rights ; the subject-matter of the suit 
in the civil Court, however, is not the same. The plaintiff does not 
even make any prayer of this kind. 'I'he prayer is for declaration of 
title and for recovery of possession. These matters are enlirt-ly 
foreign to the jurisdiction of the Revenue Officer under section ro6, 
his work being confined to a decision of the point whether the entry 
in the record-of-rights is correct or not. Supposing he holds that the 
entry is correct, that does not preclude the plaintiffs from bringing a 
suit in the civil Court to have his title declared and possession res- 
tored. The bar under section 109 of the Bengal Tenancy Act is a 
bar only in respect of matters which are legally the subject- 
matter of the investigation made under the Chapter and of decisions 
thereunder. 

In this case, the subject-matters of the two proceedings, that is, 
of the proceedings under section 106 and of this suit, are entirely 
different and whether the suit under section 106 was disposed of in 
one way or another, the present suit is not barred. 

In this view of the case, we set aside the judgment and decree of 
the lower appellate Court and send back the case for decision on 
the merits. 

Costs will abide the result. 

The appellant will be entitled to a refund of the Court-fee on the 
memorandum of appeal to this Court. 

Appeal allowed : Cate remanded. 
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Before Mr. fusHce Walmsley and Mr, fusHce Neivbould. 

SIDHESWAR PANDA and othkrS 

V. 

PITBAS OAONTIA and others.* 

Lamhardar Gaontia, settlement by — Raiyati land, lease of— Lease, if valid— 

Central Provinces Land Revenue Act (XVttt of iSSi) Sec. 138. 

A lamhardar Gaontia can grant a lease of raiyati land without the approval 
of CO -sharer Gaontias. 

Appeal by the Plaintiffs. 

Suit by the plaintiffs for recovery of Khas possession of the lands 
in dispute to the extent of their interest. 

The material facts will ai)pear sufficiently from the judgment of 
Walmsley J. 

Babu Satis Chandra Ghose for the Appellants. 

Babu Sarat Kumar Mitra for the Respondents. 

c. A. V. 

The following judgrPA-nts were delivered : — 

Walmsley, j. — The plaintiffs prefer this appeal. 'Fhey are 
cO“^harer Gaontias in a village in the district of Sambalpore to the 
extent of twelve anna.s. Pefendant No. i is another co-sharer 
( laontia, with an interest of two annas, and he is also the Lambardar 
Gaontia. Defendants 3, 3 and 4 are co-sharers to the extent of the 
remaining two annas. 

The case for the })hiintiffs is that the Lambardar took 
proceedings in the Court of the Deputy Commissioner for the 
ejectment of two tenants from their lands, obtained an order for 
their ejectment and took possession of their land on July arst 1909 ; 
and then without their approval granted a lease of the land to 
defendant No. 5, Dibakar. 'Fhe plaintiffs say that the Lambardar 
had no authority to grant such a lease, and that they served a notice 
on him warning him not to grant a lease, and they claim to he pul 
in khas iX)ssession of the land to the extent of their interest. 

The first Court decreed the plaintiff’s suit, but this decision was 
reversed Ijy the learned Subordinate Judge on appeal. 

* Appeal from Appellate Occrcc, No. 1175 of 1913, against the decision of 
Balm Probha Chandra Sinha, Sulmrdinatc Judge of Sambatpur, dated the 
4th February, I9*d* reversing that of Balm Amrita Nath Mitrj, MimsiH ul 
Sainbalpur, dated the i9lh August, 1912. 
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The suit as originally framed related to the land of a third 
tenant also, but in the lower appellate Court that part of the claim 
was withdrawn. So we are concerned now only with the land from 
which two tenants were ejected under the orders of the Deputy 
Commissioner. 

The lower appellate Court has reversed the Munsiff's finding 
about the notice said to have been sent by the plaintiffs to the 
r.,ainbardar, and consequently we need not consider whether such a 
notice would affect the T.ambardar’s powers. 

'fhe learned Subordinate Judge has found that the I..ambardar 
did grant a permanent lease of the land to defendant 5, and settled 
th^ defendant on the land after ejecting other tenants, and that in 
settling the defendant on the land he acted within the scope of hi.s 
authority. We are asked to hold that this decision is wrong, and 
that the T.ambardar could neither settle a tenant on the land still 
less grant him a permanent lease without the consent of the 
co-sharers, and that the plaintiffs are entitled to khas possession. 
For information about the status of Gaontias and the Lambardar 
Gaontia we have consulted Mr. Russell’s Report on the settlement 
of the Sarabal[)ore District, published in 1883. 'I’hat contains a full 
account of the whole matter. It appears that the first point to be 
decided is the nature of the land, that is to say whether it was 
included in the Gaontia’s Ma;,'/vj-land or was part of the land let to 
tenants on a rent assessed by the Settlement Department. It was 
cultivated land, so it must fall within one of those two classes. 'I’he 
Munsiff does not refer to this point at all, but before the learned^ 
Subordinate Judge it is clear that the land was treated as raiyati 
land, that is assessed land held by raiyats, for the Judge more than 
once refers to it as raiyati land, and no objection is taken to this 
description in the grounds of appeal. 

Now as the land was assessed land, for the rent of which the 
Lambardar was liable to Government, it would seem to be the duty 
of the Lambarbar after ejecting one set of tenants to settle another 
tenant on the land as quickly as possible. As pointed out by the 
lower appellate Court the Lambardar does settle tenants : Bhagirathi 
(P. W. 2) says “Whenever any tenant surrenders, he (*.«., the 
Lambardar, for defendant 5 must be a mistake for defendant 1) 
takes it ; whenever any tenant has to be ejected he ejects him ; 

* * * he gives leases to tenants for all kinds of lands.” In the 
light of this statement by one of the plaintiffs it is clear that the 
Lambardar was acting within the authority allowed to him by custom 
in settling the land with defendant No. 5. It follows that the 
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plaintiffs cannot obtain khas possession. It is not necessary to 
consider whether the Lambardar could grant a permanent lease. 
All that is decided by the lower appellate Court is that the Lambar- 
dar had authority to make the settlement, and that therefore the 
claim for khas possession must fail. 

I would dismiss the appeal with costs. 

Newbouldt J.— I agree. 

A. N. R. c. Appeal dismissed^ 
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Before Sir Asutosh Mookerjee^ Knight^ f^dge^ and Mr. Justice Roe. 
RAJKISHORE MONDAL and others 

V. 

RAJANI KANT CHUCKRR BUTTY and others. ♦ 

tnj unction — Bengal Tenancy Act ( VTIT of i 8 Ss\ section jj — ^Rendering land 

unfit for the purpose of the tenancjf — Temporarily unfit — Release of a portion 

of the holding by a raiyat in favour of some of the landlords — Possession relin^ 

(juished — Portion acquired for the purpose of holding market. 

Section 23 of the Bengal Tenancy Act is applicable not only to case.s where 
the land is made permanently unfit, but also to cases where the land is made 
temporarily unfit for the purposes of the tenancy. 

Defendants Nos. i to 3 held a certain non-transfcrable occupancy holding 
under the plaintiffs respondents and the other defendants appellants, as 
their landlords. The tenant defendants executed a deed of release in favour of 
the landlords defendants, to whom they also relinquished possession of onc*tenth 
of the area of the entire holding ( i.e. 2 bighas). The object of this release 
was to enable the landlords defendants to erect structures thereon and to hold a 
market on the site ; 

/Ar/(f/, that the plaintiffs were entitled to obtain an injunction to re.strain the 
defendants from altering the character of the land. 

That the defendants landlords, if they were permitted to execute their design, 
would render the holding unfit within the meaning of section 23 of the Bengal 
Tenancy Act, for agriculture, for which purpose alone the land was lot out to the 
tenants defendants. 

I lari Mohan V. Surtndra (i) distinguished. 

* Appeal from Appellate Decree No. 1907 of 1913, a^inst tl\e decision of 
Babtt Debendra Mohan Sen, Subordinate Judge of Faridpur, dated the 20th 
March, 1913, modifying that of Babu Bhupal Chandra Ganguly, Munsiffof 
Chikandi, dated the 28th March, 1912. 

(I) (1907) I. L. 34 Calc. 718 ; L. R. 34 I. A. 133 ; 6 C. L. J. 19. 
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Appeal by the landlords Defendants. 

Suit to eject the defendants (landlords) and to obtain an injunc- 
tion to restrain them from altering the character of the land. 

The material facts and arguments are stated in the judgment. 

Babus Joges Chunder Roy and Akhoy Kumar Banerjee for the 
Appellants. 

Babtt Satis Chandra Bhattacharya for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee, J. — The subject-matter of the litigation which has 
culminated in this appeal is a tx)rtion of a non-transferable occu- 
pancy holding. The first three defendants hold this tenancy, which 
comprises 20 bighas of land, under the plaintiffs respondents and the 
other defendants, now appellants, as their landlords. It appears 
that the tenant defendants on the 5th January 1911 , executed a deed 
of release in favour of the landlords defendants, to whom they also 
relinquished possession of one-tenth of the area of the entire holding. 
The object of this release was to enable the landlords defendants to 
erect structures thereon and to hold a market on the site. This, 
indeed, is admitted in the written statement of the landlord defend- 
ants, who allege that as the plaintiffs had oppressed the shop-keepers 
of the neighbouring market, the defendants attempted to set up an- 
other market in order to protect the shop-keepers from tyranny and for 
the convenience of the people of the village. It has also been found 
that the defendants had commenced to construct huts on the land 
when this suit was instituted on the i8tff January, 1911, for a two- 
fold puriiose, namely, first, to eject the defendants, and secondly, to 
obtain an injunction to restrain the defendants from altering the 
character of the land. The trial Court granted complete relief to 
the plaintiffs. Upon appeal by the defendants, the Subordinate 
Judge has dismissed the claim for ejectment on the ground that 
partial surrender by the tenants in favour of the landlords defendants 
did not operate as a forfeiture of their tenancy, though it might not 
bind the plaintiffs landlords. The Subordinate Judge, however, 
has maintained the decree for injunction. On the present a[)pea 1 , the 
defendants have urged that the injunction should be withdrawn. 

Section 23 of the Bengal Tenancy Act, which defines the inci- 
dents of occupancy right, provides that when a raiyat has a right of 
occupancy in respect of any land, he may use the land in any 
manner which does not materially impair the value of the land or 
render it unfit for the purposes of the tenancy. In the present case. 
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it has not been disputed that the purpose of the tenancy was agri- 
cultural. As there is no evidence to show that the land would be 
materially impaired in value by the establ-ishment of the proposed 
market, the only question in controversy is whether what the defend- 
ants have done or intend to do on the land is calculated to render 
it unfit for the purposes of the tenancy. It has been argued, with 
reference to the decision of the Judicial Committee in Hart Mohan 
Misser v. Surendra Narayan Singh (t), that in order to determine 
this question, it is essential that the Court should have regard to the 
size of the holding, the area withdrawn from actual cultivation, and 
the effect of such withdrawal upon the fitness of the holding taken 
as a whole for profitable ■ cultivation. But the case mentioned is 
clearly distinguishable. There the purpose for which a portion of 
the holding was withdrawn from actual cultivation, was, according 
to the finding of the District Judge, directly connected with agri- 
cultural pursuits, namely the erection of buildings suitable for 
indigo manufacture. In the case before us, the purpose for which 
a portion of the land is sought to be withdrawn from 

actual cultivation is totally unconnected with agriculture, for 
what the defendants seek to do is to establish a market 
on the site. It is immaterial that the market will occupy 
not more than one-tenths of the area of the entire holding ; that 
circumstance cannot affect the* nature and character of the unautho- 
rized act. This is clearly a case where, if the defendants are 
permitted to execute their design, they will render the holding 
unfit for agriculture, for which purpose alone the land was let out 
to the tenants defendants. It has been argued, however, that the 
establishment of the market would not permanently render unfit 
the land for the purposes of the tenancy and that consequently the 
act is not objectionable under section 23. We are not prepared to 
accept this contention as well-founded on principle. Section 23 is 
applicable not only to cases where the land is made permanently 
unfit, but also to cases where the land is made temporarily unfit for 
the purposes of the tenancy. The main contention of the appellants, 
consequently, fails land the order for an injunction must be 
supported. ^ 

It is plain, however, that the injunction has been too broadly 
formulated and requires modification. The injunction which 
restrains the defendants from changing the character of the* disputed 
land in any way so as to render : it unfit for agriculture, merely 
reproduces the phraseology of the statute without any attempt to 

(1) (1907) I. L. K. 34 Cilc. 718 ! L. R. 34 I. A. 133 . 6 C. L. J. 19. 
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adopt it to the facts of the special case before the Court. We direct 
accordingly that the order of the Court below be modified and 
that the injunction do run in these terms : The defendants are 
restrained from erecting structures on the disputed land and holding 
a market thereon. The respondents are entitled to their cpsts of 
this appeal, as the appellants have substantially failed. 

A. T. M. Appeal dismissed : Order modified. 
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Before Sir Lawrenc e Jenkins^ K! C. I. Chief Justice, and 
Mr. Justice N. R. Chatterjea. 

PRIYANATH BACTIHER 


V. 

MEAJAN SARDAR and others.^ 

Civif Procedure Code ( Act V of igoS)^ Secs, 148, — Court fees^ deficiency of 

Court's discretion — Discretion^ if may be challenged in appeal. 

A judge passing orders under section 149 of the Code of Civil Procedure for 
payment nf deficit Court* fees, must be taken on the record as it stands to have 
exerci.sed his discretion as provided by the section ; and an appellate Court 
cannot go into the question as to whether he exercised his discretion in making 
the Various orders of payment. 


Appeal by the plaintiff.. 

Plaintiff brought a suit against the defendants for money ad- 
vanced for supply of jute, in the Sealdah Small Cause Court on the 
i8th April, 1911, i. e., the last day of limitation. The Court having 
no jurisdiction to try the suit returned the plaint on the rpth April, 
19H, for presentation to the proper Court, and it was accordingly 
filed in the Munsiff’s Court, Sealdah, on that very day. The plaint 
being insufficiently stamped, the Court passed an order on the aoth 
April, 1911, to pay the deficit Court- fees within a week. The Court- 
fees were not paid within the said period, and extensions of time 
for filing the deficit Court-fees were granted to the plaintiff from 
time to time till the 1 2 th August, 1911, and the deficit Court-fees 
having been paid on the 8th August, 1911, the plaint was admitted 
and registered on the rsth August, 1911. 


dj.rf ;h. ..tbof M.y. .,.3. 

MunsifF, 1st Court at Sealdah, dated the 29th of June, 1913. Kundu, 
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The learned munsifl*, having held that the plaint should be 
considered to have been filed on the 8th August 1911, and that the 
several orders granting time to the plaintiff for paying the deficit 
Court-fees were passed unconsciously by the Court without an 
opportunity of exercising judicial discretion, evidently through the 
laches of the ministerial officer whose duty it was to put up the 
record properly before the Court, dismissed the suit as being barred 
by limitation. On appeal the learned Subordinate Judge affirmed 
the decision of the Court of first instance. 

Against that decision the plaintiff appealed to the High Court. 

Bobus Sarat Chandra Roy C/iowdhury and Dhittndra Krishna 
Ray for the Appellant. 

Babu Jogehdra Narayan Mazumdar for the Respondents. 

The following "judgments were delivered : — 

Jenkins, C. J. — This is an appeal from a decision of the 
Subordinate Judge, first Court, Alipore, affirming the decision of the 
first Munsiff at Sealdah. 'Fhe suit was for recovery of money, and 
it w'as presented in the Small Cause Court at Sealdah on the 18th 
April, 1911. That Court had no jurisdiction, so it was returned on 
the lyth. On the same date it was presented to the MunsifTs Court. 
On the 29th of April an order was made on the plaintiff to pay the 
deficit Court fees within a week. And this was followed by several 
other orders providing for payment on later dates, ultimately there 
was an order on the 7th August under which the balance was to be 
paid within five days. In fact it was paid the next day, the 8th 
August. Notwithstanding this it has been held that the suit was not 
within time and must be dismissed. This appears to me to be an 
erroneous reading of section 149 of the Code, which provides for the 
power to make up deficiency of Court- fee and for that purpose vests 
the Courts with powers in its discretion, at any stage, to allow the 
person, by whom such fee is payable, to pay the whole or part, as 
the case may be of such Court-fee, and upon such payment the 
document, in respect of which such fee is payable, is to have the 
same force and effect as if such fee had been [laid Mn the first 
instance. In this case we have-such an order as section 149 contem- 
plates and there was payment in conformity with the terms of the 
order so that I can see no reason why the provisions of section 149 
should not apply. 

Some doubt has been suggested as to whetlier the Judge exercised 
his discretion in making the various orders to which I have referred. 
It appears to me impossible to go into a question of that kind. 
He must be taken on the record as it stands to have e.xcrcised his 
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discretion as provided by section 149: The result is, in my opinion, 
the decree of the Subordinate Judge and of the Munsiff must be 
set aside and the case sent back to the Court of first instance in 
order that it may be heard in accordance with law. 

Costs hitherto incurred will follow the result. 

N. R. Chatter] ea, J.— I agree. 

A. N. R. c. Appeal allnved, case remanded. 
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Bfjorc Sir A^ulosh Mooketjce, Knight, Jud^e^ and ^r. Justice Roe. 

MANIK CHANDRA liHOWMIK 

V. 

ABIIOV CHAR AN GOPE.* 

specific performance, suit for — Proof — hfon-performance of contresct, when excused 

— Tender of full amount. 

Tlie plaintiff who seeks specific performance of a contract has to show, firsts 
that he has performed or been ready and willing to perform the terms of the 
contract on his part to he then performed ; [ Bungsheedhur v Calcutta Atution 
Company (i) ; Ram v. Mullicka (2) ; and Chillis v. Me, Ghee (3) referred to ] 
and, secondly y that he is ready and willing to do all matters and things on his 
part thereafter to be done [IValker v, /efreys \ and Vishvanath v. Bapu {^) 
referred to.] A default on his part in either of these respects furnishes a ground 
upon which the action may be resisted. 

General Billposting Company v. Atkinson (6) referred to. 

Non-performance by the plaintiff in a suit for specific performance is excused 
when that has resulted from the default of the vendor defendant. 

Hotham v. East India Coy, (7) referred to. 

A contract f)f sale was made orally on the rst February, 19 ii. The price was 
fixed at Rs. 400 ; one rupee was paid on the date of the agreement which was 
to 1)6 carried c^t and completed within 10 days : 

Jleldy that it was obligatory upon the vendee to tender the balance of the 

* Appeal from Appellate Decree No. 3910 of 1913, against the decision of 
Balm Sarat Chandra Sen, Subordinate Judge of Dacca, dated the 22nd August 
1913, modifying that of Babu Amrita Lai Banerjee, Munsiff of Manikgunj, 
dated the 8th Juanuary, 1913. 

(i) {1862) I Hyde4»[. (2) {1870) 14 W. R. 338, 

(3) (1862) 13 Ii. Ch. R. 48. (4) (1842) I Hare 341. 

( 5 ) (1864) I Born. H. C. R. 262. (6) (1909) App. Cas, I18 (122). 

( 7 ) {1787) I T. R. 638. 



Voi« XXIV.] 


HIGH COURT. 


91 


purchase money to the vendor on or before the nth February, 1911, and that 
as he did not do so, there was a default on his part in the performance of an 
essential term of the contract. • 

The fact that the tender of the full amount would never have been accepted 
by the vendor would be no ground for non-performance on the part of the vendee. 

Appeal by the Defendant. 

Suit for Specific performance of a contract of sale. 

The material facts and argument are stated in the judgment. 

Bobu Dwarka Nath Chakrabutty and Dr. Nares Chunder Sen 
Gupta for the Appellant. 

Babus Mohini Mohon Chakrabutty and Krishna Katnal Maitra 
for the Respondent 

The judgment of the Court was delivered by 

Mookerjee, J. — This is an appeal by the defendant in a suit 
for specific performance of a contract of sale, made orally on the 
ist February 1911. The price was fixed at Rs. 400 ; one rupee 
was paid on the date of the agreement which was to be carried out 
and completed within lo days. The case for the plaintiff is that on 
the 5th February, he paid a second instalment of the consideration, 
namely, Rs. 104, and, that, although he subsequently offered to 
pay the balance, Rs. 295, the defendant did not accept the money 
and wrongfully refused to execute the conveyance. The defendant 
denies the alleged payment of Rs. 104, and the Courts below have 
concurrently found in his favour on this point. Tie contends that 
this is not a case where a Court of equity will decree specific 
performance, for the plaintiff has failed, to perfoni^his part of the 
obligation, and never tendered Rs. 399 as the balance of considera- 
tion. 'I’he trial Court gave effect to this contention, refused 
specific performance and made a decree for refund of one rupee. The 
Subordinate Judge has reversed this decree and has held the plaintiff 
entitled to specific performance as soon as he pays into Court 
Rs. 399 to the credit of the defendant. On the present appeal, the 
decision of the Subordinate Judge has been assailed as erroneous 
in law. 

The principle applicable to cases of this description is well- 
settled. The plaintiff who seeks specific performance of the contract 
has to show, first, that he has performed or been ready and willing 
to perform the terms of the contract on his part to be then 
performed ; [ Bunsheedhur v. Calcutta Auction Company (1) ; Ram 
V. Mullicka {*) •, Ghillis v. (3) ; and, secondly, that he is 

(I) (1862) I Hyde 4^. (a) (1870) 14 W. R. 338. 

(3) (i86a) 13 Ir. Ch. R. 48. 
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ready and willing to do all matters and things on his part thereafter 
to be done [ Walker Jeffreys (i) ; Vishvanath v. Baft (a)]. 
A default on his part in either of these respect furnishes a ground 
upon which the action may be resisted [ General BillposUn^ 
Company v. Atkinson (3) ]• In the case before us, it was obligatory 
upon the plaintiff as the purchaser to tender the balance of the 
purchase-money, namely, Rs. 399 to the vendor defendant on or 
before the nth February lyii. 'I’his he did not do ; consequently, 
there was a default on his part in the performance of an essential 
term of the contract. But he contends that this default is imma- 
terial, for a tender of what has now been found by the Courts below 
to be the true amount of tlie uiii)aid purchase-money, would have 
been of no avail, because, as the Subordinate Judge has found, thi- 
defendant was anxious to resile from the contract and would have 
unquestionably refused to acce[>t the money. The argument iti 
substance is that non-performance on the part of the plaintiff is 
really attributable to the default of tlie defendant, and the defence 
is not sustainable, because, as pointed out in IJotham v. East India 
Coy. (4), non-performance of the plaintiff is excused when that has 
resulted from the default of the defendant. Here, however, the 
default on the part of the plaintiff was not due to default on the 
part of the defendant. 'I’he plaintiff defaulted to tender the balance 
of the consideration ; all that is urged is that tender of the full 
amount would never have been accepted by the defendant. That, 
if true, does not in our opinion, improve the position of the plaintiff. 
There was a brdkeh of obligation on his part, and he is consequently 
not entitled to the assistance of the Court. 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and that of the Court of first insUnce 
restored. This order will carry costs both here and in the Court 
of appeal below. The amount, if any, deposited by the plaintiff 
pursuant to the decree of the Subordinate Judge will be returned 
to him. 

Appeal allmved. 

(I) (1842) T ILare 341. (2) (1864) I Bom. II. C. R. 262. 

( 3 ) (1909) App. Cas, 1 18 (12a). (4) (,787) , T. R. 638. 
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CIVIL REFERENCE. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir Asutosh 
Mookerjee, Knight, Judge and Mr, Justice Chaudhuri. 

In re LINOTYPE AND MACHINERY CO. AND 
WINDSOR PRESS.* 

Stamh duty — Indian Stamp Aet ( // of iSgql) Seh. I Art 5 (^) — IJire-purchase 

instrument — Agreement or conveyance. 

An instrument described as a hire-purchase contract was entered into between 
A and B whereby one Linoty|je Machine was hired by the latter for 27 months 
upon terms and condition', set forth in the document. The (juestion arose 
whether this is to be stamped as an agreement or a co nveyance. 

Held, upon the construction of the document that it is simply an agreement to 
hire the machinery in question, with an option on the part of the hirer to 
purch.ase and as such it is liable to be stamped as an agreement within the 
meaning of Art, 5 cl. (c) of Schedule I to the Indian Stamp Act and not as a 
conveyance. 

Reference, dated i8th April, 1916, under section 57 of the Indian 
Stamp Act by F. J. Monahan Esq. Member of the Board of 
Revenue, Bengal under circumstance stated by him in the following 

REFERENCE. 

On the 8th June, 1914, Linotype and Machinery, Ltd., of 
T.ondon and Calcutta, and the Windsor Press of Calcutta, executed 
an instrument which is described as a Hire-Purchase Agreement 
whereby one duplex double-letter linotype machine was hired by 
the latter for 27 months upon terms and conditions set forth in the 
document. The principal conditions agreed to are that the hirers 
shall pay ^135 on the execution of the deed and thereafter ^^540 
by 27 equal monthly instalments, together with interest, and that 
upon payment of the full sum with the interest in the manner 
specified in the document, the hired machinery shall become the 
property of the hirers, but that until such payment is made the 
machinery shall continue to be on hire. ^ 

2. This document was submitted to the Collector of Stamp 
Revenue, Calcutta, by the Solicitors of Linotype and Machinery, 
T.td., for the purpose of having it duly stamped. The Collector of 
Stamp Revenue, Calcutta, has raised the question whether a hire- 
purchase agreement is to be stamped as an agreement or as a 
conveyance. 'The applicants proposed to stamp it as an agreement 
and urged that in England such a document is chargeable as an 

* Civil Reference under Section 57 of the Indian Stamp Act. 
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agreement under section 7 of the Finance Act, 1907. They contend 
that even if the agreement is taken to be a conditional sale it comes 
under clause (a) of the exemptions mentioned in article s, 
Schedule I, of the Indian Stamp Act, 1899. They point out that 
there is no obligation that the machine should be purchased, and 
state that, in a number of cases, the machine is returned to the 
owners after it has been hired for a certain period. The Collector 
points out that the provisions of section 7 of the English Act cannot 
be followed here, and that it is necessary to consider how such an 
instrument should be dealt with under the Indian Stamp Act, as 
there is no special provision for the stamping of a “hire-purchase” 
instrument in Schedule I thereof. He holds that the instrument 


comes within the term “conveyance” as defined in section 2 (10) of 
the Indian Stamp Act, and is liable to be stamped as such. 

3. The I-egal Remembrancer, who was consulted, considers 
that there are good grounds for holding that the instrument under 
consideration comes within the definition of conveyance and should 
be stamped in the manner suggested by the Collector. The Board 
concurs with the opinion of the I..egal Remembrancer, but considers 
that the question how a hire-purchase agreement should be stamped 
is of such importance as to render it necessary that a reference 
should be made to the Hon’ble H igh Court for an authoritative 
decision under section 57 of the Act. 

4. Printed copies of the document in question, of the Collector’s 
letter of the 38th January 1916 and of the Solicitors’ letter of the 
6th January 1916, are submitted herewith : 

No. 6 R S., dated Calcutta, the 28th January 1916. 

From — Rai J. M. Das Bahadur, Collector of Calcutta, 

To — ^'I'he Commissioner of the Presidency Division. 

Under the provisions of section 56 (2) of the Indian Stamp 
Act II of 1899, I have the honour to submit the accompanying 
instrument with a view to obtain a decision of the Chief Controlling 
Revenue Authority as to the correct amount of stamp duty which 
the same attracts. 


2. The document on which no stamp duty was paid at the time 
of execution was produced for validation under the Stamp Acton 
payment of annas 8 which was suggested by the applicants, Messrs. 
Watkins & Co., as the proper duty leviable thereon. The instrument 
which is described as a hire-purchase contract, was entered into on 
the 8th June 1914, between the Linotype and Machinery,. Limited, 
of London and Calcutta, called the “Company” of the one part and 
the “Winnsor Press," of Calcutta, called the- “Hirers" of the other 
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part. The parties agree to let and to hire a machine for :a - term of Civil. 

27 months, upon terms and conditions set forth in the document 

and for the purpose of the agreement the hired machinery is valued , , . 

^ ^ If^re Linotype and 

at ;^675 or Rs* 10,125. It is agreed that the hirers shall pay the Machinery Co., and 
Company as hire the sum of ^675 and interest by 27 equal monthly Wind sor P ress, 
instalments and that upon payment of the full sum the said hiring 
shall cease and determine and the hired machine shall thenceforth 
be the property of the hirers. 

3. In their letter dated the 6th January 1916, the applicants 
have given their reasons for holding that a duty of annas 8 only is 
payable on the instrument. They say that in England a hire- 
purchase agreement is chargeable as an agreement with a stamp 
duty of 6</. under section 7 of the Finance Act of 1907. They state 
that the agreement is not a conditional sale and they contend that 
if it is taken to be a conditional sale it must be held that it comes 
under clause (a) of the exemptions mentioned in article 5 ‘of 
Schedule I to the Stamp Act. The principal question for considera- 
tion they say is whether the ownership of the machine is transferred 
from one party to another. They express the opinion that the 
instrument in question falls short even of an agreement to convey, 
one party giving the other only an option to purchase the machinery 
at a certain price. It is said that there is no obligation on the 
other party to purchase the machine and that in a number of cases 
the machine is returned to the owner after the same has been hired 
for a certain period. 

4. The contention that under section 7 of the English Finance 
Act of 1907 such an instrument is chargeable as an agreement with 
a stamp duty of only (id. does not seem to be correct. An extract 
of section 7 is given below : — 

“Para. 7. — Any agreement for or relating to the supply of goods 
on hire whereby the goods in consideration of periodical payments 
will or may become the property of the person to whom they are 
supplied, shall be charged with stamp duty as an agreement, or, if 

Stamping of Seal (or in Scotland with a clause of registra- 

hire-pnrchase tion), as a deed, as the case requires, and the 

agreement. exemption ■ numbered (3) under the heading 

'Agreement or any Memorandum of an Agreement’ in the First 
Schedule to the Stamp Act, 1891 (which exempts agreements for the 
sale of goods), shall not apply in the case of any such instrument.” 

It will be seen that a hire-purchase agreement is chargeable as an 
agreement if under hand only and as a deed if under seal. The 
instrument in q uestion is a document under seal and as such is 
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* agreement under section 7 of the Finance Act, 1907. They contend 

19^6. that even if the agreement is taken to be a conditional sale it comes 

In re LinoWpe and under clause (a) of the exemptions mentioned in article 5, 
^\^dsor ^ss**^*^ Schedule I, of the Indian Stamp Act, 1899. They point out that 

there is no obligation that the machine should be purchased, and 

state that, in a number of cases, the machine is returned to the 
owners after it has been hired for a certain period. The Collector 
points out that the provisions of section 7 of the English Act cannot 
be followed here, and that it is necessary to consider how such an 
instrument should be dealt with under the Indian Stamp Act, as 
there is no special provision for the stamping of a “hire-purchase” 
instrument in Schedule I thereof He holds that the instrument 
comes within the term “conveyance” as defined in section 2 (10) of 
the Indian Stamp Act, and is liable to be stamped as such. 

3. The Legal Remembrancer, who was consulted, considers 
that there are good grounds for holding that the instrument under 
consideration comes within the definition of conveyance and should 
be stamped in the manner suggested by the Collector. The Board 
concurs with the opinion of the Legal Remembrancer, but considers 
that the question how a hire-purchase agreement should be stamped 
is of such importance as to render it necessary that a reference 
should be made to the Hon’ble H igh Court for an authoritative 
decision under section 57 of the Act. 

4. Printed copies of the document in question, of the Collector's 
letter of the 28th January 1916 and of the Solicitors’ letter of the 
6th January 1916, are submitted herewith : 

No. 6 R S., dated Calcutta, the 28th January 1916. 

From — Rai J. M. Das Bahadur, Collector of Calcutta, 

To — ^"I'he Commissioner of the Presidency Division. 

Under the provisions of section 56 (*) of the Indian Stamp 
Act II of 1899, I have the honour to submit the accompanying 
instrument with a view to obtain a decision of the Chief Controlling 
Revenue Authority as to the correct amount of stamp duty which 
the same attracts. 

2. The document on which no stamp duty was paid at the time 
of execution was produced for validation under the Stamp Act on 
payment of annas 8 which was suggested by the applicants, Messrs. 
Watkins & Co., as the proper duty leviable thereon. The instrument 
which is described as a hire-purchase contract, was entered i nto on 
the 8th June 1914, between the Linotype and Machinery, Limited, 
of London and Calcutta, called the “Company” of the one part and 
the “Winnsor Press,” of Calcutta, called the- “Hirers” of the other 
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part. The parties agree to let and to hire a machine for :a - term of 
2^ months, upon terms and conditions set forth in the document 
and for the purpose of the agreement the hired machinery is valued 
at ;i^ 675 or Rs. 10,125. It is agreed that the hirers shall pay the 
Company as hire the sum of ;^675 and interest by 27 equal monthly 
instalments and that upon payment of the full sum the said hiring 
shall cease and determine and the hired machine shall thenceforth 
be the property of the hirers. 

3. In their letter dated the 6th January 1916, the applicants 
have given their reasons for holding that a duty of annas 8 only is 
payable on the instrument. They say that in England a hire- 
[)urchase agreement is chargeable as an agreement with a stamp 
duty of 6d. under section 7 of the Finance Act of 1907. They state 
that the agreement is not a conditional sale and they contend that 
if it is taken to be a conditional sale it must be held that it comes 
under clause (a) of the exemptions mentioned in article 5 of 
Schedule I to the Stamp Act. The principal question for considera- 
tion they say is whether the ownership of the machine is transferred 
from one party to another. They express the opinion that the 
instrument in question falls short even of an agreement to convey, 
one party giving the other only an option to purchase the machinery 
at a certain price. It is said that there is no obligation on the 
other party to purchase the machine and that in a number of cases 
the machine is returned to the owner after the same has been hired 
for a certain period. 

4. The contention that under section 7' of the English Finance 
Act of 1907 such an instrument is chargeable as an agreement with 
a stamp duty of only 6d. does not seem to be correct. An extract 
of section 7 is given below : — 

“Para. 7. — Any agreement for or relating to the supply of goods 
on hire whereby the goods in consideration of periodical payments 
will or may become the property of the person to whom they are 
supplied, shall be charged with stamp duty as an agreement, or, if 

Stamping of Scotland with a clause of registra- 

hite-porchase tion), as a deed, as the case requires, and the 

agreement. exemption - numbered (3) under the heading 

'Agreement or any Memorandum of an Agreement’ in the First 
Schedule to the Stamp Act, 1891 (which exempts agreements for the 
sale of goods), shall not apply in the case of any such instrument.” 

It will be seen that a hire-purchase agreement is chargeable as an 
agreement if under hand only and as a deed if under seal. The 
instrument in question is a document under seal and as such is 
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liable to be charged as a deed. The distinction between an instru- 
ment under seal and an instrument under hand only is not recog- 
nized by the Indian Stamp Act. This is clear from the different 
definitions of the terras “Executed” and “Execution” in the two Acts 
which are given below : — 

Definition in the Indian Stamp Act. “Executed” and “ICxecution” 
used with reference to instrument mean “Signed” and “Signature.” 

Definition in the English Stamp Act. The expression “Executed” 
and “Execution” with reference to instruments not under seal mean 
“Signed” and “Signature.” 

A deed under seal being not distinguished in the Indian Stamp 
Act from a deed under hand only, the provisions of section 7 of the 
English Act cannot be followed here. It is necessary, therefore, to 
consider how such an instrument should be dealt with under the 
Indian Stamp Act. The nature of such an instrument is very clearly 
described in section 7 of the Finance Act quoted above. It is an 
“agreement for or relating to the supply of goods on hire whereby 
the goods in consideration of periodical payments will or may be- 
come the property of the person to whom they are supplied.” There 
is clearly a transfer in such a transaction within the meaning of sec- 
tion 5 of the Transfer of Property Act. 'fhe interest acquired by 
the transferee is of the nature of a contingent interest as defined in 
section 21 of the 'I'ransfer of Property Act. It seems that an instru- 
ment creating such a right comes within the scope of the term con- 
veyance which, as defined in section 2 (10) of the Indian Stamp Act, 
includes not only a conveyance on sale, but every instrument by 
which property, whether moveable or immoveable, is transferred 
inter vivos and which is not otherwise specifically provided for in 
Schedule I. A “hire-purchase” agreement is not specifically provid- 
ed for in Schedule I. A hiring agreement is so provided for, but a 
“hire-purchase” agreement is something more than a mere hiring 
agreement. It would, seem, therefore, that the instrument in ques- 
tion is chargeable as a conveyance under the Indian Stamp Act. 

5. As regards the contention that if the instrument be treated as 
a conveyance, it should be exempted from stamp duty altogether 
under clause (a) of the exemptions under article 5 of Schedule 1 to 
the Stamp Act, I beg to state that section 7 of the English Finance 
Act specifically provides that the exemption is not applicable to a 
“hire-purchase” agreement. It does not appear that there is any- 
thing in the Indian Stamp Act favouring a contrary conclusion. 

6. It will be seen from the letter of the applicant referred to 
above that hire-purchase agreements are executed in large numbers 
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in this country. The question as to the proper stamp duty payable 
on such documents is, therefore, one of considerable importance. In 
England it has been necessary to make special provision for such 
documents, ftlt is desirable, therefore, that there should be an 

authoritativAuling on the point here. ^ 

* * « « « * 


Dated Calcutta, the 6th January 1916. 

Demi-official from— Messrs. Watkins & Co., Solicitors, 

To — The Superintendent of Stamps, Calcutta Collectorate. 

Re : hire-purchase agreement. 

Your letter of the 4th instant. The agreement in question is in 
a form in common use in Calcutta and India and great numbers of 
these agreements, to our knowledge, are used by the vendors of 
machinery, motor-cars, typewriters and other engineering goods. 
During the past 15 years all such agreements that have passed 
through our hands, totalling some hundreds, have been stamped 
annas 8 each, and no question has ever been raised before as to the 
sufficiency of the stamp. In England, a hire-purchase agreement is 
chargeable with stamp duty as an agreement (i.e.) 6 d. (see section 7 
of the Finance Act, 1907). 

The agreement is specially drawn so as to prevent any title in the 
goods passing and we fail to understand the Controller’s contention 
that the agreement is a conditional sale. Even were his contention 
correct, it appears to us that the agreement would then fall under 
c.xemption (a) to article 5 of the Stamp Act, as being “an agree- 
ment for or relating to the sale of goods of merchandise e.xclusively 
in which case it is not liable to duty at all.” 

The whole question really is as to whether the ownership of the 
machine is transferred from one party to the other. The deed itself 
clearly says that the property is hired and there is an option to the 
hirer to buy the property at a fixed price should he so desire. The 
matter is one of great importance to the mercantile community, as 
one of the main objects of a hire-purchase agreement is to prevent 
the machinery vesting in the Official Assignee in the event of the 
hirer becoming insolvent. 

Lord Esher has clearly laid down that the duty on a conveyance 
only attaches when the parties proceed to that conveyance and an 
agreement to convey is not in itself a conveyance [see Commissianers 
v. Angus (1)]. 

(i) (1889) L. U. 23 Q. B. D. 579 (594, 596). 
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In our opinion the present instrument falls short even of an 
agreement to convey as, as already pointed out, one party gives the 
other an option to purchase the machinery at a certain price. There 
is no obligation whatever on the other party to purchaM and in a 
member of cases they do not do so and the machine iveturned to 
the owners after the same has been hired for a certain period. 


A}:;reement for the hire of machinery {document'). 

H. P. C. (India.) 

An Agreement made the eighth day of June 1914 between Lino- 
type and Machinery Limited of 18S and 189 Fleet Street in the 
City of London and of Calcutta (hereinafter called “the Company”) 
of the one part and the Windsor Press of 1 1 British Indian Street, 
Calcutta (hereinafter called “the Hirers”) of the other part. 

Whereby it is agreed as follows : — 

I. The Company hereby agree to let to the Hirers and the 
Hirers hereby agree to hire for the purpose of carrying on the 
Hirers’ business of printing, one duplex double letter Linotype 
Machine (hereinafter referred to as “the hired machinery”) for the 
term of 27 months from the date of delivery of the machinery upon 
the terms and conditions herein contained and for the purposes of 
Ihis agreement the hired machinery is hereby admitted and agreed 
to be of the value of ^675 or Rs, 10,125 f.o.b. English jxirt. 

2, The hired machinery shall be erected by the Company upon 
the premises of the Hirers at i r, British Indian Street, Calcutta, as 
soon as the Company are reasonably able to deliver the same but the 
Hirers shall not have any right or power to cancel or rescind this 
agreement in case of any delay in delivery of the hired machinery 
or any part thereof arising through strikes, combinations' of workmen, 
lock-out of workmen, or any other cause whatever beyond the control 
of the Company nor shall the Company under any circumstances be 
under any liability to the Hirers for any damage or loss directly or 
indirectly caused by or attributable to delay in delivery of the Hired 
Machinery or any part thereof arising from any cause whatever. 
The Company will supply free of charge the services of a skilled 
mechanic for the erection of the hired machinery, any other labour 
employed in erecting the hired machinery shall be at the cost of 
the Hirers. 

3. The Hirers shall pay the Company as hire the sum of ;^675 
or Rs. 10,125 and interest as follows: — ;^t35 or Rs. 2,025 to be 
j aid on the execution of this agreement and the sum of ;^S4o or 
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Rs. 8,100 by 27 equal monthly instalments of ;^io or Rs. 300 each 
the hrst of such monthly instalments to be paid one month 
after erection of the machinery and the remaining instalments on 
the corresponding day of every first calendar month thereafter and 
also together with each such monthly instalments interest for that 
month upon that instalment and all the remaining future instalments 
at the rate of six per cent, per annum, such interest in the case 
of the first of such monthly instalments being calculated from the 
date of erection of the hired machinery. All charges for packing, 
freight, marine insurance, landing, clearing, &c , shall be paid by 
the Hirers to the Company on delivery of the machinery. If the 
Hirers shall fail to pay any such instalment and interest or any part 
thereof on the due date thereof the amount so in arrear shall bear 
interest until payment at the rate of seven and one-half per cent, 
per annum. The Hirers shall on the execution of this agreement 
hand to the Company customary trade bills for the respective 
amounts of the said instalments of hire and interest payable under 
this agreement and such bills shall respectively be made payable on 
the dates on which such instalments and interest are respectively 
payable under this agreement and shall bear interest at the rate of 
seven and one-half per cent, per annum after due date. The said 
bills shall be a collateral security for the payment of the said instal- 
ments and interest and the giving thereof shall not suspend or affect 
any of the remedies of the Company hereunder. 

4. The Hirers shall not during the continuance of this agreement 
in any way sell, assign, sub-let or otherwise part with the possession 
of the hired machinery or any part or parts thereof or assume the 
ownership thereof or remove from the said premises or from one 
building to another the hired machinery or any part or parts thereof 
or attempt so to do or part with possession of their interest in the 
said premises where the hired machinery is kept without first inform- 
ing the Secretary of the Company of such intended removal and 
receiving his consent in writing to do so. The hired machinery 
shall at all times be at the risk of the Hirers who shall bear any loss 
arising from the destruction or loss thereof or damage thereto 
however caused and shall take all reasonable care thereof during 
the hiring period and shall permit the Company or its Agents at all 
reasonable times to inspect the same and if at any such inspection 
any part or parts of the hired machinery shall be found broken, 
damaged or destroyed the Hirers shall forthwith at their own expense 
and to the satisfaction of the Engineer of the Com^iany replace and 
repair the parts so broken, damaged or destroyed. The Hirers shall 
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not at any time during the hiring purchase any parts or matrices as 
may be required to be used with or in connection with the hired 
machinery except from the Company who shall from time to time 
supply the same at their ordinary prices current in India at the 
respective dates when such parts or matrices are ordered. 

5. The Hirers shall punctually pay all rent, rates and taxes 
payable in respect of the premises where the hired machinery or any 
part thereof is kept and shall upon demand produce to the Company 
or its Agents the current receipts for the said rent, rates and taxes, 
and in the event of the same being in arrear the Company is hereby 
empowered to pay the same and any expenses attendant thereon 
and the Hirers shall on demand repay to the Company any sum so 
paid. 

6. The Hirers shall at all times during the hiring keep affixed 
in a conspicuous position or positions on the hired machinery such 
plate or plates as the Company may provide for denoting that the 
hired machinery is the property of the Company and the Hirers 
shall not at any time during the hiring remove or obliterate any of 
such plates or allow the same to be removed or obliterated. 

7. The Company shall insure the hired machinery against fire 
in a recognized Tariff Fire Insurance Office in the sum of ;^69o or 
Rs. 10,350 and the Hirers shall on demand repay to the Company 
the premiums paid. The Company shall if requested produce to the 
Hirers the policy of insurance and the receipts for the current 
premiums payable for such insurance. 

8. If any of the said instalments of hire or any part thereof shall 
be in arrear and unpaid for one calendar month after the same shall 
have become due or if the Hirers shall at any time fail or neglect to 
perform or observe any of the agreements or provisions herein con- 
tained and on their part to be performed and observed or if a dis- 
tress or execution shall be levied or issued upon or against any of 
the chattels or property of the Hirers or if an order shall be made or 
an effective resolution passed for the winding up of the Hirers or if 
a Receiver shall be appointed of the undertaking of the Hirers or 
any of then assets, then and in any such case the Company may 
without notice to the Hirers terminate the hiring and may by its ser- 
vants or Agents without any previous notice to the Hirers enter 
upon and into any premises or buildings where the hired machinery 
or any part or parts thereof may be and seize, retake possession of 
and remove the same to such place as the Company may think fit 
rolwithstanding any payments previously made by the Hirers. 

9. If the hiring shall be determined under clause 8 hereof no 
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person shall have any rlaim or demand against the Company in 
respect of any payments previously made by the Hirers all of which 
shall in every such case as aforesaid be absolutely forfeked and the 
Company shall be entitled to recover from the Hirers or their estate 
all instalments of hire then in arrear (if any) with interest thereon 
as aforesaid and a proportionate part of the current instalment and 

• 'I* 

interest up to the date of the determination of the hiring and in 
addition such sum (if any) as shall be required with the money so to 
be paid for hire (exclusive of interest) and the sum previously paid 
for hire (exclusive of interest) to make up a sum equal to 6c per 
cent, of the amount of or Rs. ro.tas payable as hire under 

clause 3 hereof and the Company shall also be entitled to recover 
from the Hirers or their estate all costs and expenses including levy 
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incurred in or about the entry, seizure and removal under this agree 
ment and the Hirers shall not nor shall any person claiming through 
them commence or maintain any action, counter-claim or proceeding 
against the Company its servants or Agents by reason of the Com- 
pany taking possession of the hired machinery or by reason of the 
temporary possession by the Company '’of the premises where the 
hired machinery or any part thereof may be for such time as may be 
reasonably occupied in its removal. 

10. The Hirers may determine the hiring on any of the monthly 
days hereinbefore appointed for payment upon giving to the Com 
pany three calendar month’s previous notice in writing of their inten- 
tion so to do specifying the date on which the hiring is to terminate 
and upon delivering up the hired machinery to the Company on or 
before that date carriage paid and in good repair as provided by 
clause 4 hereof at such place in India as the Company may appoint 
and at the same time paying to the Company all monies payable 
hereunder up to that date and in addition such sum (if any) as with 
the sums then and previously paid for hire (exclusive of interest) 
shall be required to make up a sum equal to 60 per cent, of the total 
amount of .;^67S or Rs, 10,125 payable as hire under clause 3 hereof. 

11. If the hiring hereby constituted shall be determined under 
clause 8 or clause 10 the Company shall upon payment of all sums 
payable under clause 9 or clause 10 hereof as the case may be return 
to the Hirers duly cancelled such of the bills mentioned in clause 3 
hereof as shall not at the time of such payment have fallen due. 

12. Upon payment by the Hirers to the Company of the full 
sum of ;^675 or Rs. 10,125 an interest payable hereunder before or 
on the days and in manner aforesaid the hiring shall cease and 
determine and the hired machinery shall thenceforth be the property 



102 


THE CALCUTTA LAW JOURNAL. 


[VOL. XXIV. 


Civil. 

1916. 

In re Lino^pe and 
Machinery Co., and 
Windsor Pres s. 


14, 


of the Hirers but until such full payment the hired machinery shall 
remain the sole and absolute property of the Company, and is only 
let on hire to the Hirers. 

In Witness whereof the Hirers have caused their common seal to 
be hereunto affixed the day and year first above written. 

The common seal of the Windsor Press was hereunto affixed— 

G. F. Bridge, Proprietor. 

! H. Rowland, Manager. 

A. N. Wardley, Assistant Manager, 

Linotype Machinery, Limited. 

\The Company's representatives are not authorized to consent to 
any alteration of this Agreement.'] 

MEMORANDUM FOR LANDLORD. 

i 

To Linotype and Machinery Limited. 

In consideration of your supplying to the withinnamed Hirers 
the withinnientioned machinery upon the terms of the within agree- 
ment 1, the undersigned of 

being, the landlord of the 

premises within mentioned at which the said machinery is to be 
placed hereby agree with you that 1 will not at any time hereafter 
during the continuance of the said agreement distrain or take the 
said machinery or any part thereof for rent in arrear or otherwise, 
and that 1 will at any time or times allow the same to be removed 
by you or the said Hirers from the said premises without notice and 
without any charge whatever. 

Signature 

Name of witness 

Address of witness 

Occupation of witness... 

5i> S. P. Sinha, Advocate General (with him Mr. A. P. Sinha) 
for the Board of Revenue conceded that in view of the case of Helby 
V. Mathews (i) the opinion expressed by the Board could not be 
supported. 

Mr. P. L. Buckland for the Company was not called upon. 

The following judgments were delivered : 

Sanderson, C. J. — in this case, I am of opinion that the docu- 
ment in question is an agreement and not a conveyance. 

The document in question has been somewhat loosely described 
in the reference to us as a Hire-purchase agreement. In order to 
ascertain what the real effect of the document is, we must of course 
(I) (»89S) App. Cas. 471. 
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look at the terms of the document ; and, I am bound to say that 
when I heard the document read by the learned Advocate-General 
the thought that came to my mind was that the point was not argu- 
able. Therefore, I was not at all surprised to hear the learned 
Advocate General say, as one would expect him to say under such 
circumstances, that in his opinion the point was not arguable. Even 
apart from the decision in Helby v. Mathews and others (i), which 
has been cited to us, it is obvious upon the face of the document 
in question that it is an agreement and nothing more than an 
agreement. Further than that, it is not even an agreement to pur- 
chase but simply an agreement to hire the machinery in question, 
with an option on the part of the hirer to purchase. 

Under those circumstances, in my judgment, the answer which 
must be given to this reference is that the document in question 
is an agreement within the meaning of Article 5 Clause (c) of Sche- 
dule I to the Indian Stamp Act, and is therefore liable to a stamp 
duty of eight annas. 

Mookerjee, J. — I agree. 

Chaudhuri, J. — I agree. 

Government Solicitors — Attorneys for the Board of Revenue. 

Watkins Co. — Attorneys for the Company. 

D. K. R. 

(i) (1895) App. Cas. 471. 
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APPELLATE CIVIL. 

Before Sir Lancelot Sanderson^ Knight^ Chief Justice^ and Sir Asutosh 
Mookerjee.^ Knight^ Judge. 

BHAIGANTA BEWA 

• V. 

IIIMMAT BIDYAKAR and another/* 

Landlord and tenant — Tenant^ if can contest landlord's title — Tenancy^ exfira- 
tion of — Possession — Estoppel — Indian Evidence Act ( I of Secs. i/St 

fi 6 y if exhaustive. 

According to the law of England a person who hiis been let into possession as 
a tenant is estopped fiom denying his lessor’s title without first surrendering 
possession* 

* Letters Patent Ap[>eal, No. gj of 191.1, again.st the decision of Mr. Justice 
B. K. Mullick, dated the 24th June, 19x3, in Appeal from Appellate Decree No. 
*557 of *9*2, against the decree of Moulvie Ali Ahmad, Subordinate Judge, 2nd 
Court, at Dacca, dated the Sth March, 1912, reversing that of Balm Maniiiath.i 
Nath Bose, MunsilT, 3rd Court, at Naraingunj, dated the iith September 1911. 
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V, Smythe (i), Alchorne v. Gotnme (2), Doe dem Joseph Manton v, Austin 
( 3 )> Tadman v. Henman (4) and Bayley v. Bradley ($) referred to. 

The position, however, is different when the tenant had possession before he 
took the lease. 

Accidental Death Insurance Co, v. Mackenzie (6) referred to. 

Per Mookerjee J, — Enjoyment by permission is the foundation of the rule, that 
a tenant shall not be permitted to dispute the title of his landlord. Two condi- 
tions are essential to the existence of the estoppel, first, possession, secondly, 
permission ; when these conditions are present, the estoppel arises, and;thc estop- 
pel prevails so long as such possession coi^tinties. 

The above doctrine was also unquestionably the law in this country before the 
Indian Evidence Act was passed. 

Mohei^h Chunder Biswas V, Gooroo Persad Bose (^)^ l^asudeo Daji v. Babaji 
Ranii (8), Banee Madhub Gkose v. Tkakoor Dass Mundal (9), Messrs Burn 6^ 
Co, V. Rusho Moyee Dossee{^\Qi\ and Jainarayan Bose v. Kadimbini Dasi^w'S 
relied on. 

The law has not in this respect been altered by the Indian Evidence Act, and 
now, as before, a tenant who ha.s been let into possession, is estopped from deny- 
ing the landlord’s title without first surrendering possession. 

Muthiinaiyan v. Sinna Samavaiyan (12) and Trimbak Ramchandra Pandit v. 
Shekh Gulatn Ztlani Walker referred to. 

Sections 115 and 1 16 of the Indian Evidence Act arc not exhaustive, and 
there may be rulc.s of estoppel applicable .‘other than what is contained in tho.se 
sections. 

J'he Ganges Manufacturing Co, v. Sotirujmull (14) and Rup Chand Ghose v. 
Sarbehsur Chandra Ch under (15) followed. 

Section 1 16 of the Act cannot imply that after the expiration of the tenancy, 
the tenant is free to dispute the title of the landlord, although he retains possc.s- 
sion which he had obtained by the permission of the landlord. 

A mmu RamakGhna Sastri (16) and Subbaraya v, Krishnappa (17) dis- 
tinguished. 

Appeal by the Plaintiff, Bhaiganta Bewa. 

This appeal arose out of a suit brought by’lhe plaintiff for reco- 
very of possession of about r ^ kanis of land after declaration of her 
title thereto. The allegation of the plaintiff was that the land was 

(I) (1815) 4 M. & S. 347. (2) (* 8 * 4 ) 2 Bingham 54, 

(3) (*832) 9 Bingham 41. (4) (*893) 2 Q. B, 168. 

(5) (1848) s C. B. 396. (6) (1861) 5 L. T. N. S. 20. 

(7) (1863) Marshall 377. (8) (*871) 8 Bom. H. C. R. 175 - 

(9) (1866) B. L. R. Sup. Vd. 588, (ro) {1870) r4 W. R. 85. 

(ii) (1869) 7 B. L. R. 723 Foot note. (12) (1905) I. L. R. a8 Mad. 526. 
(13) (*909) I. L. R. 34 Bom. 329. (r4) (t88o) I. L. R. s Calc. 669. 

(15) (1906) 10 C. W. N. 747 - (*6) {*879) I. L. R* 2 Mad. 226. 

(1 7) (1S88) I. L. R. 12 Mad. 422. 
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the jote land of her mother Budhi Bevra, and she had obtained it by 
succession, and settled it in with her husband’s brother, the 

defendant No. i, Himmat Baidyakar, for a year; and that the tenancy 
having expired, defendant No. i refused to deliver possession, and 
denied her title. Hence this suit for ejectment, and recovery of 
damages. 

Defendant No. i contended infer alia that the disputed land 
originally belonged to him and his brother Kiamuddi (plaintiff’s hus* 
band), and that after Kiamuddi’s death he was holding the land 
by virtue of inheritance. He denied that it was the property of 
plaintiffs* mother. 

The Court of first instance decreed the suit. On appeal the 
learned Subordinate Judge found that the holding was the property 
of plaintiffs husband, and not of her mother. He also held that 
although the defendant did take settlement in burga from the plain- 
tiff, but the period of the lease having expired he was not estopped 
from setting up his own adverse title by right of inheritance. 

Against that decision plaintiff preferred an appeal to the High 
Court and Mr. Justice Mullick affirmed the decision of the learned 
Subordinate Judge by the following judgment : 

The plaintiff claims the disputed land as part of a holding, which 
she inherited from her mother and which ^he leased to the defendant 
in 1316 for one year by a durga settlement. The tenancy expired 
on the 30th Paus, 1317. On 20th Magh, 1317, the plaintiff brought 
the present suit to eject the defendant. The defendant pleaded that 
the holding was the property of the plaintiffs husband who was his 
brother and that by right of inheritance he had a share in it. He 
denied that it was the property of plaintiffs mother. The Munsiff 
decreed the suit. On appeal the Subordinate Judge found that the 
holding was not the property of the plaintiffs mother but the pro- 
perty of the plaintiff’s husband. The Subordinate Judge also found 
that the defendant had been let into the land in 1316 by the plaintiff 
as alleged :but that as the period of this lease had expired the 
defendant was not estopped from setting up his own adverse title by 
right of inheritance. The Subordinate Judge therefore dismissed 
the suit. The plaintiff appeals. The only point is whether under 
section 1 16 of the Evidence Act the defendant is estopped from 
denying the plaintiff’s title. I think the answer is in the negative. 
In England the tenant in possession connot, even, after the expira- 
tion of his lease deny his landlord’s title without actually and openly 
surrendering possession to him or being evicted by title paramount 
or at least giving, notice to his landlord that he shall claim under 
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another and valid title. But in India the expression holding over 
means that the relation of landlord and tenant continued with the 
assent of both parties and the overt acts by which the relation might 
be continued are either the receipt of rent by the landlord or his 
assenting to the continuance of the tenancy by either acts or words. 
Ratan Lai Gir v. Farshi Bibi (i). In the present case the learned 
Vakil for the appellant cannot state what overt acts denoting the 
assent of the landlord have been done and indeed the Subordinate 
Judge by implication dnds that there has not been any such assent 
on the part of landlord. In these circumstances the appeal fails and 
is dismissed with costs. 

Against this decision the plaintiff preferred an appeal under 
section 15 of the Letters Patent. 

Babu Prakash Chandra Pakrasi (with him Babu Tatakessur 
Pal Chaudhurt) for the Appellant. The Courts below found that 
the defendant entered into possession of the land under a btirga 
settlement from the plaintiff. Although the term of the lease was 
over he remained in possession of the land. Defendant is estopped 
from denying his landlord’s title. A tenant must give up possession 
before he can assert title against landlord. The English law on the 
subject is perfectly clear : a tenant in possession cannot deny his 
landlord’s title even after the expiration of his lease : See Board 
v. Board (2), Pickard v. Sears ( 3), Z>oe v. Oliver (4). The . same 
principle applies also to India. Referred to Bankala Villi I Usman 
Koya v. Chidriamokkausa Akolh (5) and Mulhunaiyan v. Sinna 
Samavaiyan (6). Section 1 16 of the Indian Evidence Act is not 
exhaustive : The Ganges Afanufacluring Co. v. Sourujmull (7), and 
Saral Ckundtr Dey v. Gopal Chunder Laha (8 J, There may be 
rules of estoppel applicable to India other than those contained in 
sections 115 and 116 of the Indian Evidence Act. Such matters 
must be dealt with on broad general principles : Rup Chand Ghose 
V. Sarbessur Chandra Chunder (9). Referred also to Caspersz on 
Estoppel, 4th Ed. p. 2 ^9, and Bigelow on Estoppel, 6 th Ed. p. 570. 

Babu Rajendra Chandra Guha for the Respondent : The find- 
ing as to burga settlement is not inconsistent with the defendants 
having been previously in possession of the lands in dispute. 


(I) (1907) I. L. R. 34 Calc. 396. 

(3) (1837) 6 A. & D. 469. 

( 5 ) (*904) »S M. L. J. 368. 

(7) (1880) I. L. R. 5 Calc. 669. 

(9) (1906) 3 c. 


(2) (1873) L. R. 9 Q. B. 48. 

(4) (1829) 34 R. R. 358. 

(6) (1905) I. L. R. 28 Mad. $26. 
(8);;(i892) I. L. R. 20 Calc. 296. 
L. J. 629. 
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Defendant cannot therefore be estopped : See Lai Mahtnitd v. 
Kallanus (i). 

The tenancy had terminated, so the rule of estoppel was not 
applicable to the case. Section 1 16 of the Evidence Act does not 
apply. The legislature made a deliberate departure from the law 
of England on this point. The author of the Indian Evidence Act, 
Sir Fitz- James Stephen, in article 103 of his Digest of the law of 
Evidence (as applicale to England), which corresponds to section 116 
of the Indian Evidence Act, uses the words “till he has given up 
possession’’ which are wanting in section 116 of the Indian Act. 
Legislature intended that in India estoppel will terminate with 
the termination of the tenancy. 

Section 116 is exhaustive. If there is a statutory provision on a 
subject it is to be looked upon as exhaustive unless it leads to 
incongruities. 

For the purpose of avoiding multiplicity of suits, instead of com- 
pelling the defendant to relinquish possession and then sue for 
enforcement of his own right, the whole case can be decided once 
for all. The Courts in India being judges of both facts and law, 
there is no ground for adopting the circuitous procedure sanctioned 
by English law. 

Defendant’s admission of the plainiff’s title and privious posses- 
sion, as recited in the lease, does not operate as estoppel. 

A separate s\iit by the tenant nr ay be barred by the principles 
of res-judicata. 

A tenant may question the title of his landlord when the tenancy 
ceases : See Amniu v. Ranikishna Sastri (*) and Subbaraya v. 
Krishnappa (3). 

The following judgments were delivered : 

Sandorson, C. J. — In this case the suit was brought for 
ejectment. 

In the first Court the plaintiff was successful and obtained a 
decree. 

In the first appellate Court, however, the plaintiff’s suit was 
dismissed and was dismissed, on the ground that the defendant had 
succeeded in proving that he was entitled to the land. The learned 
Subordinate Judge further found, on my reading of his judgment, 
on the second issue which was ‘whether the land was settled 
with the defendant by the plaintiff in Barga* that the plaintiff had 

(I) (1885) I. L. R. II Calc. 519. (*) (i879);I. L. R. 2 Mad. 226. 

(3) (18S8) I. L. R. 12 Mad. 422. 
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settled the land with the defendant as alleged by the plaintiff, but 
that inasmuch as the tenancy had come to an end, section 1 16 did 
not apply, and therefore the defendant was entitled to set up his own 
title against that of the plaintiff. 

It appears that the plaintiff alleged that the land was her and she 
Sanderson^ C. /. had obtained it by succession and settled it with defendant on the 
14th of January, 19 to, for a year’s tenancy, which would of course 
come to an end on the 14th of January, 1911. The rent was pay- 
able in kind, being half share of the profits of the land. The half- 
share of the jute cultivated on the land was delivered to the plaintiff, 
but the half-share of the other crop was not so delivered : and, on 
the 25th of February 1911, after the tenancy had expired, this suit 
was instituted. 

Now, in my judgment the plaintiff was entitled to obtain a decree 
for possession of the land, because the learned Subordinate Judge 
had found in favour of the plaintiff in respect of the tenancy of 1910; 
and, in view of that finding, in my judgment, the 'defendant was not 
entitled to set up his title against that of the plaintiff without in the 
first instance going out of possession and restoring possession which 
the plaintiff had delivered to him by means of the tenancy of 1910. 
This principle was laid down so long ago as 1832 by Chief Justice 
Tindal in the case of Doe dem Joseph Manton v. Austin (i), in these 
words, “The principle is that a tenant shall not contest his landlord’s 
title ; on the contrary, it is his duty to defend it. If he objects to 
such title, let him go out of possession.” 

Now, this was the law of India before the Evidence Act was 
passed. It is contended, however, that by reason of section 116 of 
the Evidence Act, this principle of law to which I have referred does 
not apply. Section 116 says, “No tenant' of immovable property or 
person claiming through such tenant, shall, during the continuance 
of the tenancy, be permitted to deny that the landlord of such 
tenant had at the beginning of the tenancy, a title to such immova- 
ble property ; and no person who came upon any immovable pro- 
perty by the license of the person in possession thereof, shall be per- 
mitted to deny that such person had a title to such possession at the 
time when such license was given.” 

It is argued on behalf of the respondent in this case that that 
section is exhaustive with regard to the point with which it deals and 
that the intention of the Legislature was to alter the law to which I 
have just referred. In my judgment, that is clearly not so. It has 
been decided by this Court in The Ganges Manufacturing 6>* Co. v. 

(I) (1832) 9 Bingham 41. 
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Sourujmutl (i), that sections 115 to 117 of the Evidence Act 
are not exhaustive ; and the judgment of the late Chief Justice Sir 
Richard Garth to which I wish to draw attention is at page 678. 
There he is reported to have said : “It has been further 
contended by the appellants, that sections 115 to 1 1 7 contained in 
Chapter VIII of the Evidence Act lay down the only rules of estop- 
pel which are now intended to be in force in British India ; that those 
rules are treated by the Act as rules of evidence ; and that by sec- 
tion 2 of the Act, all rules of evidence are repealed, except those 
which the act contains. But if this argument were well founded, 
the consequences would indeed be serious. The Courts here would 
: then be debarred from entertaining any questions in the nature of 
estoppel which did not come within the scope of sections 115 to 117, 
however important those questions might be to the due adminis- 
tration of the law.” I desire to point out that the principle of law 
which was laid down by Chief Justice Tiudal to which I have 
referred is a matter of great importance. 

It is not a matter of mere question of form whether the person 
who has been a tenant should be the plaintiff or the defendant, in a 
suit to establish the title of one or the other : it is a matter of subs- 
tance, and in order to show that, one may take as an example a case 
which is by no means unfrequent, where two parties are claiming 
title to certain land, and both parties have considerable difficulty 
in producing strict proof of their title to the land ; in such a case as 
that, possession is of great importance, because the parly who is in 
possession of the land has great advantage in such a suit ; for, unless 
the party, who is out of possession, can satisfy the Court and dis- 
charge the burden which lies upon him to prove that he has got 
good title to the land, the person who is in possession, remains in 
IMJssession of the land. Therefore, in my judgment it is a matter 
of great importance that the principle of law to which I have referred 
should be affirmed. 

In the Court of first instance and also in the first Appellate Court 
another question was enquired into and a decision was arrived at 
upon it, namely, whether the plaintiff was in reality the owner of the 
land, or whether the defendant was in reality the owner of the land. 
In my judgment, that question was quite immaterial, as soon as it 
had been decided by the learned Judge that the defendant had been 
let into possession of the land under a tenancy granted by the 
plaintiff ; this case must be decided as if that other question, which 
in my opinion was immaterial, had not been decided at all. 

(1) (1880) I. L. R. 5 Calc. 669. 
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For these grounds I am of opinion that the appeal from the 
learned Judge’s judgment ought to be allowed, and the result is that 
the plaintiff is entitled to the possession of the land, and she is also 
entitled to such damages as the Munsiff awarded her (that I under- 
stand to be Rs. 5) for the defendant wrongfully retaining possession. 

The plaintiff is entitled to her costs in all the Courts . 

Mookerjee J- — The facts material for the determination of the 
question of law raised before us are not in controversy. On the 
14th January 1910, the plaintiff let out the land in suit to the de- 
fendant for a term of one year and placed him in possession. The 
tenancy expired on the 14th January 1911 ; but the defendant 
refused to deliver up possession to the plaintiff ; the result was the 
institution of this suit for ejectment on the 4th February 1911. 
The defendant resisted the claim on the allegation that the plaintiff 
had no exclusive title to the property at the date of the lease in his 
favour ; his case was that the plaintiff had inherited the property 
not from her mother, as she alleged, but from her husband who was 
the brother of the defendant ; consequently, upon the death of her 


husband, the property would, under the Mahomedan law, descend, 
not to her alone but to her along with the defendant and other 
possible heirs. The court of first instance made a decree in favour 
of the plaintiff. Upon appeal, that decree was reversed. On appeal 
to this court, the decree of the court of appeal below has been 
affirmed by Mr. Justice Nfullick, who has over-ruled the contention 
of the plaintiff that the defendant was bound by the doctrine of 
estoppel and could not challenge the title of the plaintiff. Reliance 
was placed by the plaintiff in section ri6 of the Indian Evidence 
Act which provides that “ No tenant of immovable property, or. 
person claiming through such tenant, shall, during the continuance 
of the tenancy, be permitted to deny that the landlord of such tenant 
had, at the beginning of the tenancy, a title to such immovable 
property.” To this, the defendant answered that as the tenancy 
here ‘had terminated, the rule of estoppel was no longer applicable. 


This contention found favour with Mr. Justice Mullick and the 
result was that the suit was dismissed. 


It has not been disputed before us that according to the law of 


England a person who has been let into possession as tenant by the 
plaintiff is estopped from denying bis lessor’s title without first 
surrendering possession. Reference may be made to Doe v. 
(i), decided in 1815. Where the tenant in possession paid 


rent to the lessor and then disclaimed. Baylcy J. observed that 


(I) (1815)4 M. & S. 347. 
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“ the tenant should have given up the possession to Knight (the 
lessor), and then the defendant, if she has titl^ might have main- 
tained her ejectment.” Mr. Justice Dampier added. “ It has been 
ruled oftea that neither the tenant, nor any one claiming by him 
cm controvert the landlord’s title. He cannot put another person 
in possession, but must deliver up the premises to his own landlord. 
'I’his, I believe, has been the rule for the last 25 years, and i re- 
member was so laid down by Buller J. upon the Western Circuit.” 
r>oe v. Pagge, (i). This exposition of the law has been repeatedly 
re-affirmed : Alchorne v. Gomme (2) ; Doe dem Joseph Manton v. 
Austin (3); Tadman v. Henman (4). 'Phere is an instructive discussion 
on this subject in Bayley v. Bradley (5) to which reference may us(;- 
fully be made. In the course of the argument in that case, Wilde, 
C. J. observed : “Does the lease operate as an estoppel except during 
the term ?” Serjt. Byles answered “ A tenant is at all times estopped 
from disputing the title of his landlord,” and referred to a long line 
of cases including Doe v. Smythe (6). At a later stage of the 
argument, Mr. Justice Vaughan Williams repeated the question 
“ whether the estoppel does not end with the term.” Serjt. Byles 
answered : “ the estoppel is limited in point of extent ; but there is 
no authority for saying that it is limited in point of time.” Wilde, 
C. J. then intervened with the following observation : “ In Co. Litt. 
47 b, it is said that ‘ if a man take a lease for years of his own land 
by deed indented, the estoppel doth not continue after the term 
ended ; for, by the making of the lease, the estoppel doth grow, and, 
consequently, by the end of the lease the estoppel determines.’ 
The only qualification I am aware of that has been engrafted upon 
that rule, is, “ that if the tenant came into possession under the lessor, 
he must restore the possession before he disputes the title.” The 
position is different as Erie C. J. pointed out in Accidental Death 
Insurance Co. v. Mackenzie (7), when the tenant had possession 
before he took the lease. 

Enjoyment by [lermission is the foundation of the rule that a 
tenant shall not be permitted to dispute the title of his landlord. 
Two conditions, then, are essential to the existence of the estoppel, 
first., possession, secondly, permission ; when these conditions are 
present, the estoppel arises, and the estoppel prevails so long as such 
possession continues. That this was unquestionably the law in this 
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(I) (178$) I T. R. 758 n. (2) (1824) 2 Bingham 54. 

(. 3 ) (1832) 9 Bingham 41. (4) (1893) 2 Q- B. 168. 

(.S) (1848) S C. B. 396. (6) (181S) 4 M. & S. 347. 

(7) (i86i) 5 L. T. N. S. 20. 
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country before the Indian Evidence Act was passed, is clear from 
a long line of decisions. The doctrine was expressly formulated in 
Mohesh Chandra Biswas v. Gooroo Persad Bose (i) ; Vasuded Daji 
V. Babaji Panu (2), and was impliedly recognised in Banee Ma Ihuh 
Giiose v% Thahoor Doss Mundut (3 ) ; Gouree Doss Byragee v./ugur- 
nath Boy Chowdkury (4) ; Messrs. Bum &• Co. v. Rusho Moyee 
Dossee (5) ; Jainarain Bose v. Kadimbini Dasi (6). We have fur- 
ther the weighty opinion of Sir Subramanya Ayyar, C. J. expressed 
in the case of Muthunaiyan v. Sinna Samavaiyan (7) that the law 
has not in this respect, been altered by the Indian Evidence Act 
and that now, as before, a tenant who had been let into possession 
was estopped from denying the landlord’s title without first surren- 
dering possession [see also Trimbak Ramchandra Pandit v. Shekh 
Gulam Zilani Waiker (8). 

The respondent, however, has contended that this view is erro- 
neous and that the law as embodied in section ti 6 of the Indian 
Evidence Act is an intentional departure from the English law on 
the subject. In my opinion, there is no foundation for the conten- 
tion that the Legislature, in 1872, intended to revive and introduce 
into this country the archaic rule prevalent in England in the days 
of Lord Coke. Section 1 16 does not, by its very terms, affect the 
present case. That section merely provides that during the con- 
tinuance of the tenancy, a tenant of an immovable property or 
persons claiming through such tenant, cannot be permitted to deny 
that the landlord of such tenant at the beginning of such tenancy 
had no title to the immovable property. This does not imply that 
after the expiration of the tenancy, the tenant is free to dispute the 
title of the landlord. There is no conceivable reason, why we 
should read into the section such an implication ; if the Legislature 
had intended to lay down the rule indicated by the respondent, the 
section might easily have been differently framed. Besides, as 
laid down in The Ganges Manufacturing Co. v. Sourujmull (9), 
and Rup Chand Ghose v. Sarbessur Chandra Chunder (10), sections 
iiSandrifiof the Indian Evidence Act are not exhaustive and 
there may be rules of estoppel applicable other than what is con- 
tained in those sections. Reference was finally made to the deci- 
sions in Ammu v. Ramakishna Sastri (ii) and Subbaraya v^ Krish- 
nappa (12) which are clearly distinguishable, as they merely affirm 

(I) (1863) Marshall 377. {2) {1871) 8 Bom. H. C. R. 175. 

(3) (1866) B. L. R. Sup. Vol. 588. (4) (1867) 7 W. K. 25. 

( 5 ) (1870) 14 W. R. 85. (6) (1869) 7 B. L. R. 723 Foot-note. 

( 7 ) (1905) I' L. R. 28 Mad. $26. (8) (1909) 1 . L. R. 34 Bom. 329. 

(9) (1880) I. L. R. 5 Calc. 669 (670). (to) (1906) to C. W. N. 747. 

(II) (1879) I. L. R. a Mad. 226. (ta) (1888) I. L. R. 12 Mud. 422. 
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the principle that a tenant is not estopped, either before or after the Civil 

expiration of the term, from showing that the title of his lessor had 1916. 

determined. In the case before us, the defence is not that the Bhaiganta 

title of the lessor had determined, but that the lessor had no title v. 

at the time the lease was granted. This defence was clearly not H imma t. 

available to the defendant so long as he retained the possession Mookerjee,j. 

which he had obtained by permission of the plaintiff. 

I agree, on these groands, that this appeal must be allowed, 
and a decree made in the terms proposed by the Chief Justice. 


A. N. R. c. Apptal allowed. 


Before Sir Ashutosh Mookerjee, Knight, fudge, and Mr. Justice Roe, 

KALIM SHEIKH 


V. 

MOCHAM MANDAL.* 

Rent^ suit for — Sale of portion of occupancy holding — Lease from purchaser 

taken by original raiyat — Landlord^ right oj — Settlement by landlord of the 

holding-- Settlement •holder'' s right as against the original tenant — Estoppels 

A sale of a portion of an occupancy holding does not Ciiuse a forfeiture of 
the tenancy. 

Dayamoyi s. Ananda (i) referred to. 

So far as the landlord is concerned, the tenancy continues unaffected and he 
is entitled to look for payment of rent to his recorded tenant. 

There is no abandonment of the holding, if the original tenant after parting 
with a portion of the holding remains in actual possession of it as an under-raiyat 
from the purchaser. 

The disputed land belonged to A. In execution of a decree for money 
obtained against him, B purchased a portion of the holding. Thereupon the 
representative of the original tenant took subleases from the purchaser in respect 
of a portion only of the land actiuired by him. The plaintiff took a settlement 
from the superior landlord of the disputed land which constituted the occupancy 
holding of A. He subsequently sued to eject B as a trespasser and obtained a 
decree against him. When he attempted to execute this decree, he was opposetl 
by the defendant, the representative of the original tenant. The objection was 
allowed. The plaintiff then brought the present suit to recover rent from tlic 
defendant as his under-raiyat : 

lleld^ that the relationship of landlord and tenant between the plaintiff and 
the defendant did not subsist and the claim for rent was not maintainable. 

* Appeals from Appellate Decrees Nos. 3550 and 4140 uf 1913, against the 
decisions of Babu Annada Kumar Sen, Subordinate Judge of Mymensingh, dated 
the 5th June 1913, reversing those of Babu Kedar Nath Chaudhuri, Mimsiff of 
Mymensingh, dated the 29th Aprib 1912. 

(i) 11914) I* L. K. 42 Calc. 172 (334) ; 20 C. L. J. 52 (90) b. 1 >. 
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That the original tenancy still continued and the landlord was not competent 
to create a valid occupany holding in favour of the plaintilT. 

That the defendant was not estopped from (juestioning the title of the plaintiJl. 

Appeals by the Defendant. 

Suit for rent. 

The material facts and argument appear from the judgment. 

Babu Mahendra Nath Roy for the Appellants. 

Babus Kali Kinkar Chuckerbutty and Gopal Chunder Chucher- 
butiy for the Respondents. 

The judgment of the Court was delivered by 

Mookepjee J. — This is an appeal by the defendant in a suit 
for rent. The land in dispute originally belonged to one Colak 
Sheikh. In execution of a decree for money obtained against him 
one Kissen Singh purchased a portion of the holding on the 23rd 
March, 1904. Thereupon the representative of the original tenant 
took subleases from the purchaser in respect of a portion only of the 
land acquired by him, under two leases dated the 14th and tgth 
February, 1905. On the 7th July, t9o6, the plaintiff took a settle- 
ment from the superior landlord of the disputed land which consti- 
tuted the occupancy holding of Oolak Sheikh. Ho subsequently 
sued to eject Kissen Singh as a trespasser and obtained a decree 
against him on the 14th February, 1908. When he attempted to exe- 
cute this decree, he was opposed by the present defendant, the 
representative of the original tenant, who was still in occupation of 
the land. The result was a proceeding under rule roo of order 21 
of the Civil Procedure Code, which terminated in favour of the 
objector on the 25th May, 1909. This suit was instituted on the 
2oth September, 191 1, to enable the plaintiff to recover rent from 
the defendant as his under-ryot. The defendant resists the claim 
on the ground that the plaintiff has acquired no valid title under 
his settlement from the superior landlord and that, in the events 
which have happened, the occupancy holding still belongs to him 
as the representative of the original tenant. The Court of first 
instance dismissed the suit. Upon appeal the Subordinate Judge 
has reversed that decision. On the present appeal the decree 
of the Subordinate Judge has been assailed on two grounds ; 
namely, first, that the plaintiff has acquired no valid title 
under his settlement from the superior landlord ; and secondly, that 
the suit is barred by limitation under Art 1 1 of the schedule to the 
Indian Limitation Act. 

As regards the first question, it is clear that the plaintiff cannot 
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possibly succeed. The effect of the purchase, by Kissen Singh, of a Civiu 

portion of the occupancy holding of Golak Sheikh did not cause a 
forfeiture of the tenancy. Thi is settled by a long series of decision Kliim 

of this Court, \_Kabil v. Chundtr Nath (i) ; Durga v. Doula (2) ; w. 

Gozajfur v. Dablish (3)] and is now finally confirmed by a Full Bench M ocham . 
in the case of Dayamoyi v. Ananda Mohan Roy Chawdhury Not- Mookerjee, J. 
withstanding the purchase of a portion of the holding, by Kissen 
Singh, the tejgancy, so far as the superior landlord was concerned. 


continued unaffected, and he was entitled to look for payment of 
rent to his recorded tenant. There was also no abandonment 
in fact, because the representative of the original tenant has conti- 
nued in actual occupation of the land. This is proved conclusively 
by the circumstance that when the plaintiff endeavoured to execute 
the decree for ejectment against Kissen Singh, he was opposed 
and opposed successfully by such representative. It follows that 
as the original tenancy, still continued, the landlord was not compe- 
tent to create a valid occupancy holding in favour of the plaintiff 
by the settlement of the 7th July, 1906. It has been ingeniously 
argued, however, that the defendant is estopped to question the 
title of the plaintiff. The argument is that the defendant, after 
he had, on the 14th and 19th February, igos, accepted leases from 
Kissen Singh could not have contested the title of the latter j con- 
sequently he cannot question the title of the plaintiff. This 
argument is manifestly fallacious ; for let it be conceded that the 
defendant could not have contested the title of Kissen Singh ; but 
how does that avail the plaintiff ? The plaintiff does not claim 
through Kissen Singh. He has, on the other hand, successfully 
sued Kissen Singh as a trespasser ; he has obtained a decree for 
ejectment against him and has actually removed him from the 
land. He cannot now turn round and contend, that the same 
estoppel which might have been operative against defendant in 
favour of Kissen Singh operates in his own favour, though he does 
not acknowledge the title of Kissen Singh. We are of opinion 
that the defendant was competent to question, as he has successfully 
assailed, the alleged title of the plaintiff under the settlement from 
the landlord. Consequently there is no relationship of landlord 
and tenant between the plaintiff and the defendant, and the claim 
for rent is bound to fail. 

• In this view, it is not necessary to discuss the second question 


(1) (1892) I. L. R. 20 Calc. 590. (2) (1894) 1 C W. N. 160. 

(3) (1856) 1 C. W. N. 162. 

( 4 ) (1914) I. L. R .42 Calc. 172 (224) : 20 C. L. J. 52. 
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namely, whether the suit is barred under Art ii of the schedule to 
the Indian Limitation Act. But it may be observed that the title which 
the defendant sets up is that of an occupancy raiyat and the only 
title which the plaintiff claims is also that of an occupancy raiyat ; 
consequently this must be deemed to have been the right set up in 
the proceeding under rule loo of order 21 of the Code ; and the 
present suit for cancellation of that order should have been brought 
within one year from its date ; in this view, the suit is barred by 
limitation. 

The true position is that if the plaintiff fails on the merits, his 
suit is also barred under Art 1 1 of the schedule to the Limitation 
Act ; if he succeeds on the merits, no question of limitation arises. 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside and that of the Court of first instance 
restored with costs in all the Courts. 

It is conceded that this judgment will govern the other ap[)eal, 
(S. A. 4r4o of 19’' 3) which is also allowed with costs. 

A. T. M. Appeals allowed. 


PRIVY COUNCIL. 


Pres L NT : — Viscount IlaldanCy Lord Shaw, Sir John Edge and 

Mr. Ameer All. 
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MAH ANT RAM PARKASH DAS 


V. 

MAHANT ANAND DAS and others. 

[On api-eal from the High Court of Judicature at Fort 
WiEUAM IN Bengal.] 

Hindu Law— Religious Endowment — Muth or Asthat— Mahant — Succession — 
Custom— Property of the Muth— Disqualification by marriage— Abdication 
in favour of a disqualified person, efect of— Document appointing such a 
person — Trial Judge's finding on question of fact, value of. 

The question as to who has the right to succeed to the ollicc of Mahant 
depends, according to the well-known rule in India, not on the general customary 
law, but upon the custom and usage of the particular Asthal or Muth. 

The whole assets of an Asthal or Muth are vested in the reigning Mahant as 
the owner in trust for the institution itself, and although large administrative 
powers are undoubtedly vested in him, the trust does exist and must be respected. 
The succession to him in such property follows with the .succession to the office. 

In a Bairagi Asthal a married man who prior to initiation as a Bairagi Chela 
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has not renounced his wife and family and has not conformed to the practice of 
celebacy, is incompetent to be Mahant of the Asthal, and the ^fahant for the 
time being who knowingly abdicates in favour of such a person and appoints him 
as his successor, consents to a violation of the views and practice of asceticism 
and celebacy which it is his duty as the trustee-mahant to maintain and protect. 
Any document under which such an appointment is made is void and inoperative, 
and on the Court setting aside the appointment, the Mahantship does not revert 
to the relinquishing Mahant, but goes to the person entitled according to the 
custom of the institution to succeed him. 

The origin, nature, objects, custom and practice of such religious institutions, 
and also the rights, privileges, duties and powers of a Mahant stated. 

Mahant Rama Nooj Dass v. Mahant Debraj Dos 5 {x) ; Sammantha l^andara 
V. Sellappa Chetti ( 2 ) ; Creedharee Doss v. Mnndoki store Doss (3) ; Rajah Afuftu 
Ramil nga Setupafi Perianayagum Piltai (4); and Rajah Vurmah Palia v, 
Ravz l^urmah Mntha (5) referred to. 

The Trial Judge found upon the evidence adduced that the allegation that the 
defendant was a married man had been established and that the plaintiff’s case 
was true. This verdict was reversed by the High Court on appeal without 
stating sufficient grounds : 

Held^ that upon a question of fact, the verdict given by the Trial Judge 
who had the advantage of seeing and hearing the witnesses could not Ije lightly 
set aside, specially as that Judge was also presumably acquainted with the manners 
and customs of the people among whom the transaction was alleged to have 
occurred. Held further^ upon an examination of the evidence, that this rule 
could not be departed from in the present instance. 

Appeal from a judgment and decree of the High Court (Bretf 
and Vincent, JJ.), at Calcutta (August 26, 1911) reversing a 
judgment and decree of the Court of the Subordinate Judge, Second 
Court, Mozufferpur, (June 16, 1909). 

The suit giving rise to this appeal was instituted by the appellant 
to establish his title to the office and position of Mahant of Asthal 
Patepur, and to the properties appertaining thereto. He claimed 
to be the senior chela of the first respondent who had held the said 
Mahantship from 1866 to 1897 when he resigned the same. He 
also claimed that by the custom of the institution he was entitled 
as such senior chela to succeed to the Mahantship on the death or 
resignation of the first respondent. He alleged that the first respon- 
dent had by a will, dated the 24th June 1890, appointed the second 
respondent who was his brother’s son to succeed him as Mahant, 
and by a deed, dated the 14th May 1S97, had resigned the said 
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office and purported to have constituted the second respondent as 
his successor therein upon certain conditions, and had made over 
all the said properties to him ; that an ekrarnama, dated the 6th 
August T904, had also been made between the respondents by which 
it was agreed that the third respondent who was the brother of the 
second respondent should succeed the latter in the said office, and 
that the said arrangements were invalid inasmuch as the second 
and third respondents were not r//e/as of the first respondent and 
not even Bairagis, and the second respondent being a married man 
with children and the third afflicted with leprosy, were both ilisqua- 
lificd from holding the said office. 

The respondents denied that the appellant was a r/z^/a of thi; 
first respondent. They also denied the custom alleged by the 
appellant and alleged that the true custom was that the mahant for 
the time being had the right to appoint any one of his Bairagi 
chelas to succeed him. They relied upon the said documents and 
contended that the appointment of the second respondent who was 
a Bairagi chela of the first respondent was a valid appointment. 

The Subordinate Judge decreed the suit. He found that the 
appellant was the first respondent’s senior chela^ and the second 
respondent was a married man and had begotten children upon 
his wife after his initiation, and was therefore disqualified from 
holding the said office. He held that the said documents were 
void, that the custom was that the senior chela was entitled to 
succeed as alleged by the appellant provided that he was competent, 
and that as there was no charge of incompetency against the appel- 
lant, he was entitled to succeed the first respondent who had efiect- 
ually relinquished the office of mahant. 

On appeal the High Court dismissed the suit. The learned 
Judges who heard the appeal came to the conclusion that the 
appellant failed to prove that he was the first respondent’s chela,, 
that the evidence offered to prove that the second respondent was 
a married man was altogether inconclusive, that under the custom 
prevailing in the institution the reigning mahant had power to select 
any one of his chelas whom he thought most suitable for appoint- 
ment as his successor, and that the appointment of the second 
respondent who was proved to be the first respondent’s chela^ was 
a valid appointment. 

The plaintiff thereupon appealed to His Majesty in Council. 

Dunne for the Appellant referred to the following decisions : 
As to the origin and object of a Muth as an institution of a 
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religious character : Sammantha Paniara v, Sdlappa Chelti (i). .\s i’. C. 

to the evidence and mode of proof of custom as to succession : ,5x6. 

Greedharee Doss v. Nundokissore Doss (2) ; Rajah Muttu Rama- Ram'l^kash 

linga Setupati v. Perianayagum Pillai (3) ; Rajah Vurmah Valia v. 


V. Ravi Vurmah Mutha{p^ ,/anoki Devi v. Sri Gopal Acharjia (5) ; ' 

Gettda Puri v. Chhatar Puri (6) ; Ramalinga Pillai v. Vythilingam 
Pillai (7) ; Mohunt Bhagaban Ramanuj Das v. Mohunt Roghu- 
nundun Ramanuj Das (8) ; and Sitapershad v. Thakurdas (9). 

[Lord Shaw referred to Mohunt Rama Nooj Doss v. Mohunt 
Debraj Doss (10). 

Sir W. Girth and Dube for the Respondents. 

The judgment of their Lordships was delivered by 

Lord Shaw : — This is an appeal from a judgment and decree of Marche /O. 
the High Court of Judicature at Fort William in Bengal, dated the 
26th August, 1910, reversing a judgment and decree of the Second 
Subordinate Judge of Mozufferpore, dated the 16th June, 1909. 

The question in the appeal has reference to the office and rights 
of a mahant of an asthal, known as the Patepore Asthal, in the dis- 
trict of Mozufferpore. There are rival claimants to this office in the 
person of the plaintiff and of the defendant No. 2. The defendant 
No. r, Anand Das was the mahant of the Patepore Asthal. By writ- 
ten documents and by his actings he has, as will be afterwards found, 
abdicated. But in this litigation he supports the claim of defendant 
No. 2, in whose favour he has granted those deeds which will be 
hereafter referred to. The asthal is one of some importance, and is 
stated to have a revenue of 50,000 rupees a year. 

An asthal, commonly known in Northern India as a muth, is an 
institution of a monastic nature. It is established for the service of 
a particular cult, the instruction in its tenets, and the observance of 
its rites. The followers of the cult and disciples in the institution 
are known as chelas ; the chelas are of two classes — celibate and non- 
celibate. In the asthal now being dealt with, the religious brethren 
were the bairagi or celibate clulas ; the lay brethren were girhast or 
householder chelas. The mahant must, by the custom of the muth, 
be a bairagi or religious chela. The mahant is the head of the insti- 
tution. He sits upon the gaddi ; he initiates candidates into the 

(0 (1879) I. L. K. 2 M.'id. 175 (>79). 

(2) (1867) II M. I. A. 405(4*9. 43I)- (3) (1874) L. R. I 1. A. 209 (228). 

(4) (1876) L. R. 4 I. A. 76 (83) ; I. L. R. i Mad. 235. 

(5) (1882) L. R. 10 I. A. 32 {38) ; I. L. R. 9 Calc. 766 ; 13 C. L. R. 30. 

(6) (1886) L. R. 13 I. A. 100 (105) ; I. L. K. 9 All. i. 

(7) (1893) L. R. 20 I. A. 150 (154) ) I. L. R. 16 Mad. 490. 

(8) (189s) L. R. 22 I. A. 94 ; I. L. R. 22 Calc. 843. 

(9) (1879) 5 C. L. R. 73(79). 

(10) (1839) 6 S, D. A. Rep. (Beng.), 262 (268). 
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mysteries of the cult ; he superintends the worship of the idol and 
the accustomed spiritual rites ; he manages the property of the insli* 
tution ; he administers its affairs ; and the whole assets are vested in 
him as the owner thereof in trust for the institution itself. Upon his 
death or abdication he is succeeded by one of the bairagi chslas. 
These bairagi chelas are, as stated, celibates ; or if they have ever 
been married they must, prior to their initiation as bairagi chelas^ 
have renounced their wives and families and have conformed to the 
practice of the muth. This practice is ascetic : it involves a separa- 
tion from all worldly wealth and ties, and a self-dedication to the 
services and rites of the asthal. (See, e.g.^ Wilson's Religious Seits 
of the Hindus^ pp. sr, I'tc.) 

“Pious persons endow the schools with property, which is vested 
in the preceptor for the time being, and a home for the school is 
erected and a mattam constituted.” Sammantha Pandora v Sellappa 
Clietti (1). 

It is, however, the rule that this property is held by the mahant 
as its owner, and the succession to him in such property follows with 
the succession to the office. The nature of the ownership is, as has 
been said, an ownership in trust for the muth or institution itself, 
and it must not be forgotten that although large administrative powers 
are undoubtedly vested in the reigning mahant, this trust does exist, 
and that it must be respected. 

The question as to who has the right and office of mahant is one, 
in their I..ordships’ opinion, which, according to the well-known ruli 
in India, must depend upon the custom and usage of the particular 
mtdh or asthal. Such questions in India are not settled by an appeal 
to general customary law ; the usage of the particular muth stands 
as the law therefor. 

' It appears \^Mahafit Rama Nooj Doss v. Mahant Debra} Do<:s 
(2)^ tha^ the muths are — 

“Of three descriptions, namely, mouroosi, putuhaiii, and hakimi, 
that in the first the office of chief mahant was hereditary, and devol- 
ved upon the chief disciple of the existing mahant, who, moreover, 
usually nominated him as his successor ; that in the second the office 
was elective, the presiding mahant being selected by an assembly of 
mahants ; and that in the third the appointment of presiding mahant 
was vested in the ruling power” (presumably the civil power), “or in 
the party who endowed the temple.” 

The case cited was interesting, and the report proceeds : 

“Mr. Money then directed the pundit of the Sudder Dewanny 

(I) (*979) f" R- 2 *75 (*79)- (2) (1839) <• S. D. K. 328 
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Adawlut to state what was the law of the shastre in regard to the 
appointment of a presiding mahant of a muth or temple called 
‘/nouroosi’-, whether the principal disciple of the last mahant should 
succeed, or whether the existing mahant was competent to appoint 
whom he pleased from among the body of his disciples ? 

“The reply of the pundit was as follows : ‘Under the circumstan- 
ces stated in the question, the principal chela or pupil is entitled to 
succeed on the death of the presiding mahant of a mouroosi, or here- 
ditary muth. If the principal pupil be personally unfit to succeed, 
or be disqualifi ed by any of those causes which, according to the 
shastre, are sufficient for such disqualification, then in that case the 
presiding mahant should, during his lifetime, select one properly 
c]ualified from among his pupils to succeed him. The person so 
selected will succeed.’ ” 

•Mongside of this report should be placed the view of Sir Charles 
Turner in Sammantha Pandara v. Sellappa Chetti (i) to this effect ; — 

“ The preceptor, the head of the institution, selects among the 
affiliated disciples him whom he deems the most competent, and in 
his own life-time instals the disciple so selected as his successor, not 
uncommonly with some ceremonies. After the death of the pre- 
ceptor the disciple so chosen is installed in the gaddi, and takes by 
succession the property which has been held by his predecessor.” 

Their Lordships are of opinion that the language last quoted 
cannot be taken in any sense as a statement of the general law of 
India. .Vny contention to that effect would indeed not be in ac- 
cordance with Sir Charles Turner’s own views, he having made this 
plain in the succeeding passage of his judgment : — 

“ VVe do not, of course, mean to lay down,” said he, “ that the 
property may not in some cases be held on different conditions and 
subject to different incidents.” 

It in short may rank as one of the varieties of circumstance 
and tenure whose adoption or rejection will fall to be determined 
by the usage and custom of the muth. 

That this forms the controlling rule with regard to the right to 
the office of mahant may now be considered as having been conclu- 
sively settled by authority. In Greedharte Doss v. Piundokisore Doss 
(2), Lord Romilly so put it, observing that the only law of these 
mahants and their offices, functions, and duties is to be found in 
custom and practice, which is proved by testimony.” More recent 
authorities, such as Muttu Ramalinga v. Periayanayagum (3) and 

(i) (1879) I. L. K. 2 Mad. 175 (179). (2) (1867) 11 M. 1 , 405 (428)* 

( 3 ) (1II74) L. K. 1 1 . A. 209(228). 
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Vurtnak Valia v. Vurtnah Mutha (1), confirm this proposition, with 
the explanation which their Lordships think it right here to repeat, 
given by Sir Barnes Peacock as Chief Justice of Bengal, and cited 
with approval in the case last mentioned to the following effect : — 

“ Numerous cases have been cited to show what was the usage, 
but the law to be laid down by this Court must be as to what is 
the usage of each mahantee. We apprehend that if a person endows 
a college or religious institution, the endower has a right to lay 
down the rule of succession ; but when no such rule has been laid 
down, it must be proved by evidence what is the usage, in order 
to carry out the intention of the original endower. Each case must 
be governed by the usage of the particular mahantee.'* 

As between the rival claimants to this raahantship the situation 
is as follows ; The plaintiff maintains the broad proposition that 
according to the custom of this muth the succession falls to the 
eldest or senior (that is, earliest inducted) dairagi chela ; that it so 
falls as of right ; and that this right of succession cannot be defeated 
by any deed or deeds executed by the reigning mahant. If this be 
correct there is an end to the claim, so it is maintained, of defend- 
ant No. 2. 

Upon the other hand defendant No. 2 maintains that there is no 
such absolute right of succession ; that there are deeds in existence 
under the hand of Anand Das, the then reigning mahant^ which 
transfer to and vest in him, the second defendant, the mahantship ; 
and that, the question of succession being thus settled, the defend- 
ant No. 2 is now in office under a right — which is not defeasible 
by any right in the plaintiff as alleged se nior chela. 

Their I.ordships have considered deeds executed by predecessors 
of the parties in the years 1S32, 1854, and 1866 respectively. As 
between the propositions (x) that the choice of the reigning mahant 
must prevail, and (2) that the right of the senior iairagi chela must 
prevail, their I.ordships are not prepared to affirm that either pro- 
[)Osition is upon those deeds made out. In the first place, language, 
apparently of selection, is used ; but in the second place, the person 
selected is in each case the senior bairagi chela for the time being. 
And there is in the evidence an apparent admission of the right of 
the senior chela to the office. Lastly, there is no instance given 
either in the documentary or oral evidence of a senior chela having 
been superseded by virtue of the selection of another by the mahant 
for the time being. In the view taken by their Lordships it is un* 
necessary to come in this case to a decision upon this issue. 

(1) (1876) L. R. 4 I. A. 76 (82). 
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For, in their Lordships* opinion, such an issue is superseded by 
issues of fact. Those issues are of undoubted difficulty. They are 
the subject of extreme conflict of testimony. The number and 
width of the topics in dispute are rare even in questions of disputed 
fact coming from India. These topics may, however, be convenien- 
tly ranged in two divisions. 

The first question is whether defendant No. 2, the nominee of 
Anand Das under the deeds now to be mentioned, is competent to 
be mahant of this asthal. This competency is challenged : if the 
challenge be sound he cannot succeed. 

The second question is, is the plaintiff a bairagi chela of this 
muth ? His entire life history, vouched by himself and others, is 
challenged as a tissue of falsehood. If this challenge be sound the 
plaintiff cannot succeed. 

What would happen if both of these challenges were sound or 
both were unsound their lordships need not consider, as they have 
come to a definite conclusion that the one challenge succeeds and 
the other fails. 

Before, however, the investigation is entered upon, it may be 
convenient and proper that the following general observation should 
be made. Their Lordships have had the duty, in view of the rever- 
sal of the judgment of Subordinate Judge by the High Court, of con- 
sidering for themselves the entire body of the evidence in the case. 
They desire to record that in their opinion the Subordinate Judge 
has dealt with this complex and onerous case with much care, and 
that, although they differ from him in one or two particulars, his con- 
clusions appear to the Board to be stated with clearness and with co- 
gency ; and they think it right also to say that there does not appear 
to be any ground for the reflection made in the judgment of the 
High Court that the Subordinate Judge has displayed in any portion 
of his judgment, or has been in any particular moved by, either part- 
iality or bias. 

Upon the first question, the objection taken to Ram Partab 
Singh, the second defendant, is that he is a married man, the father 
of a son and daughter, one at least of these children having been 
born since he became, or is alleged to have become, mahant. 

This enquiry into the domestic relations of the second defendant 
is of course on an issue which is fundamental. For the proposition 
cannot be denied that, even upon the assumption that a right of 
selection did exist on the part of the mahant as among the bairagi 
chelas, the nomination must fall upon one who is competent to hold 
his impeitant sacred office. For instance, the person chosen may 
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be dtsqualiBed by reason of bodily deformity, of bodily disease 
such as leprosy, of disease of the mind, or of the leading of a life 
which is immoral or is inconsistent with the religious vows of the 
brotherhood. In all such cases the nomination would be void. 

Among these disqualifications stands the contracting of marriage 
and the begetting of children. As already mentioned, initiation of 
a married man must be preceded by the entire and permanent 
separation from his wife and by the giving up of all worldly ties. 
On the question of marriage, which will afterwards be cosidered in 
this case, it is no part of the respondents’ case that defendant No. 2 
was once married, but had relinquished those ties. The dispute of 
fact to be afterwards investigated is upon the broad question of 
whether he ever was, or, indeed, is now, a married man or the father 
of children. 

If this question be answered in the affirmative, disqualification 
attaches to that defendant ; he can never be mahant. And the 
deeds appointing him to that office or giving him any administrative 
rights, present or prospective, with regard to the mahantship are 
void. 

Was Ram Partab Singh a married man and the father of chil- 
dren ? 

No registers of marriages can be appealed to. The evidence 
given in the case is that of the plaintiff, who attended the marriage 
ceremony, which he describes ; of Kisheii Das, who also gave evi- 
dence to this effect : and of Sitabullah Das, the mahant of a neigh- 
bouring astkal of Chainpara, who lent elephants and horses for the 
marriage procession. There is also the evidence of other witnesses, 
one of whom, Ajodhya, speaks to the defendant No. 2 having a wife, 
a son, and a daughter, and swears to having seen his son some four 
or five years ago. There is some other evidence of a similar des- 
cription. In short, if the case stood at that point, the fact of the 
marriage and of the existence of the wife and son and daughter 
would be beyond question. 

Their Lordships think it necessary to advert to this further point, 
which is of wide significance in regard to more than the present 
issue. The case for . the plaintiff on this topic, as on nearly all 
others, is stated in the evidence with complete particularity, a parti- 
cularity achieved in many instances in the course of an extended 
and meticulous cross-examination. The date of the marriage, for 
> instance, is given ; the name of the family into which defendant 
No. 2 married, and of his father-in-law, together with his residence 
and the present residence of wife and children, all are frankly given. 
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It is fuither mentioned that the ceremonial of marriage was the P- C. 

cause of expense to Anand Das, defendant No. r, the then reigning 1916, 

mahant. Defendant No. 2, Ram Partab, was his nephew. All ex- Ram'l^kasli 

penses were entered in the books of the asthal., and this expense w. 

would there appear. Furthermore, in a criminal case, to which An^. 

reference will afterwards be made, it is alleged that Haman Lai, Lord Shaw. 
who knew the circumstance, made a statement on oath that defen- 


dant No. a was married. The magistrate who tried that case stated 
in his judgment that an admission of the marriage was made in the 
course of it. An offer was made in the present case to produce a 
copy of the statement of Flaman T.al, and that was resisted. Their 
Lordships are of opinion that the note of the admission made to the 
magistrate in the criminal case was rightly rejected as by itself evi- 
dence of the fact recorded therein, and also that the objection of 
defendant No. 2 to the production of a copy of the evidence of 
Haman I.al was justified in law. But the peculiarity of the case is 
this ; Haman Lai was in Court while all this was going on ; he was 
acting as a legal representative of the defendants ; and he was not 
called by them to clear up the matter, or to deny that he made the 
statement alleged or to explain it. Their Lordships are not surpri- 
sed that that circumstance should have made a deep impression 
upon the mind of the Subordinate Judge as to where the truth upon 
this issue of fact really lay. 

The counter-case is that the whole of this story of the defendant 
No. 2’s being a married man and the father of two children is a pure 
invention. 'Fhe extraordinary circumstance is that, although places, 
events, and people have been named so openly and in such detail, 
and although the cross-examination on behalf of the defendants has 
in many instances elicited overwhelming materials for exposing the 
falsehoods, if they were falsehoods, none of these materials were 
taken advantage of, and no such exposure is attempted. No wit- 
nesses were brought from the village named to say that defendant 
No. 2's wife and children do not live there. Her father, who had 
been openly named in the plaintifTs evidence, is not cited. In 
short, the details elicited at great length in cross-examination of the 
plaintiff for the purpose of testing his evidence are left just as he 
has placed them, without the people whose names are put to him 
being brought forward to contradict in any particular the statements 
that he has made. To this case the answer made by defendant 
No. a. is : “ My father-in-law ! my wife ! my children ! no such per- 
sons exist.” And the case is left there. 

As to the books, they have not been produced for any period 
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which is critical in this case. It is admitted that the manager of 
the asthal, Raghunath, was responsible for their custody and 
accuracy. Had they been produced the absence of entries in them 
would, if the defendants* case be true, have completely confounded 
the plaintiffs allegations. The story which Raghunath gives as to 
the books is, in their Lordships’ opinion, very unsatisfactory. He 
says that they were destroyed or taken away by one Kamal Sahai 
Dewan. He assigns no possible motive for such an act ; Kamal is 
available as a witness, and is not called. 

Their I.ordships do not go further into the evidence upon this 
subject, except to say that in face of the fact that conclusive evi- 
dence upon material particulars with regard to this issue having 
been available to the defendants and not led, their Lordships are 
not prepared to accept in lieu thereof general statements of belief 
on the part of other witnesses to the effect that, so far as they know, 
the defendant No. 2 is not a married man, and that his conduct in 
representing himself and acting as mahant proves that he is not 
disqualified. 

Finally, upon this head their Lordships think it right to observe 
that upon a question of fact such as is now being investigated, the 
verdict given by the Subordinate Judge, who had the advantage of 
seeing and hearing the witnesses, cannot be lightly set aside, 
especially as that Judge was also presumably acquainted with the 
manners and customs of the people among whom such a transaction 
was alleged to have occurred. They must further remark that they 
see no sufficient grounds stated by the High Court for disturbing 
the verdict come to ; having themselves investigated the facts, they 
are of opinion that the rule which applies — of attaching weight to 
the opinion of the Judge of first instance — cannot with safety be 
departed from in the present instance. 

The result of this portion of the case is fatal to the claim of 
defendant No. 2. He cannot be mahant. 

He was the nephew of Anand Das, the reigning mahant, who 
was apparently determined to favour him. By a will dated the 
24th June, 1890, he appointed this nephew to succeed him. By a 
deed dated the 14th May, 1897, he resigned the office, and consti- 
tuted the second respondent as his successor. And by an ekrumama 
dated the 6th August, 1904, it was agreed between the uncle and 
nephew that the third respondent, another nephew and' brother of 
the second respondent, should succeed the latter in the office of 
mahant. All these deeds, for the reason stated, are unavailing, and 
£raust be set aside. 
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The deeds were in themselves, it may be added, of a peculiar 
character. The will stated that Ram Partab Das was senior chela 
and tnler alia was competent to “ perform the Sheva of Takurji." 
The mahant seven years afterwards, namely in 1897, transferred the 
absolute ownership of the asthal and all the properties and goods 
thereof to Ram Partab, the nephew, as mahant^ but with the reserv- 
ation to Anand Das, the grantor, of an annuity of r 2,000 rupees 
per annum, and with a declaration that Ram Partab should have — 
" no right or power to do anything without my a dvice and consulta- 
tion with me, and shall keep himself under my governance and 
power in respect to the management of every form relating to the 
while the closing paragraph declared — “that without my 
consent and sanction he shall not be competent to appoint any of his 
chelas as mahant'' The ekrarnama seven years later, namely in 
1904, went a step further. The effect of this deed was that Ram 
Partab was to pay Anand Das — “ any amount of money which at 
any time I, the first party, may require for personal expenses.” 
Then occurs a clause to this effect—" As I, the second party, 
generally keep unwell, therefore I, the first party, with consent of 
the second party, have permitted the third party (another nephew) 
to perforin the sradh of me, the first party.” 

'J'he meaning of this is that whereas according to law and custom 
the successor in the mahantship performs the religious rites attend- 
ing the obsequies of his predecessor, an arrangement was come to 
by which this was avoided, and that vital rite was, so to speak, 
handed on past the second defendant and confided to his brother, 
the third defendant. Whether such a transaction with regard to a 
mahantship in India be competent and possible need not be deter- 
mined, as in their Lordships’ opinion the whole deeds are void, 
in consequence of the disability by marriage of the second defend- 
ant, Ram Partab. It is not unworthy of remark, however, that the 
fact of the marriage of Ram Partab, and of this being known to 
Anand Das, might afford the only reasonable explanation yet 
offered for passing over Ram Partab, seeing that the marriage of the 
latter would undoubtedly have incapacitated him from performing 
the obsequies of his uncle. There is no evidence that Ram Partab’s 
state of health was such as to create any incapacity. The inference, 
in short, is that the second defendant was married and the father of 
children, and that his uncle Anand Das knew it. It may be men- 
tioned that the third defendant, it was admitted at the Bar, is dead. 

The second question in the case is, accordingly, whether the 
plaintiff answers this description and is a bairagi chela. The deeds 
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founded on by the defendants having been declared invalid, and 
the second defendant being incompetent to hold office, there is 
no dispute that the eldest or senior chela must succeed to the 
mahantship. 

The plaintiff narrates the material circumstances of his life 
history in his own evidence. As the Subordinate Judge observes — 
“ he has been cross-examined very severely for several days, and 
he was asked questions relating to the minutest details of the asthal 
and its people and he has acquitted himself very creditably. lie 
knows all the hairagis and servants of the asthal ; he knows every 
creek and corner of the asthal building ; he describes the room of 
the asthal in which he used to live. He names the mahants of 
other asthals^ as well as their chelas. He mentions the bandaras 
ho attended with the defendant No. i,” 

Their Lordships agree with the Subordinate Judge that no 
explanation has been given of the intimacy and unquestionable 
accuracy of the plaintiff with people, events, and affairs of the asthal^ 
except upon the footing that he was initiated as one of the chelas 
thereof. 

The details are briefly these. When he was about 10 years of 
age, the plaintiff went to bathe in the Ganges with his aunt and 
some women of his caste. The Ganges was only a distance of 6 or 
8 miles from his native village. Thfe story is that Anand Das had 
pitched his tent close to the river, and that the boy, after hear- 
ing the ringing of the bell, went and saw the idol which Anand Das 
had taken with him, and was asked by Lachmi Das whether he 
would become a bairai^i^ and that he agreed and stayed on. He 
was in poor circumstances, and it was a rich asthal into which 
he was to be initiated. His father a year afterwards came to the 
asthal and made enquiries, and consented to his continuing there. 
His initiation took place on the 4th April, 1884. He remained at 
the muth till 188^). Being then 15 years of age, he was seqt to 
Ajodhya. In Ajodhya he received an education fitted to qualify 
him for his position as bairagi chela^ including instruction in the 
Sanskrit language. He returned to the muth in 1897. mean- 

time he had paid occasional visits to the mahant Anand Das, who 
had made payments of the sums required for his upbringing, all of 
which payments would, in the ordinary course, appear in the books 
of the asthal. From 1B97 remained in the asthal until the year 
7904. In that year he was asked to sign as' a witness the ekramama^ 
which was the last of the series of documents above referred to, and 
under which defendant No. 2 had the mahantship confirmed to him 
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by Anand Das, his uncle, but under the peculiar reservations and P- C. 

conditions already referred to, and with, so to speak, a destination igjg, 

over in favour of his brother, the late defendant No. 3, This was . 

the first deed, apparently, to which the plaintilT’s signature had been w. 

required. • Aru^. 

It is beyond question that after the initiation of the plaintiff, Shaw. 


and under what influences is not known the defendant No. t, Anand 
Das, made the resolve to attempt to bring his nephew or nephews 
into the succession to the mahantship, and that he was not deterred 
from this scheme even after he was aware that the defendant No. 2, 
Ram Partab, was married. The plaintiff, however, stood in the way 
of this scheme, and if his signature could be obtained as witness 
to the ekramama, this might have gone some way to the defeat of 
the plaintiff’s rights. 

Whether this story be on all points correct will never be ascer- 
tained ; but this at least is true, that in 1904, just about the time 
when the ekrartiama founded on the present case was in fact, exe- 
cuted, the plaintiff brought a criminal suit in respect of the assaults 
committed upon him on the occasion of his expulsion from the 
Patepur asthal, and the reason assigned by him for having been 
assaulted was the failure to sign an ekramama as a witness. 'Fho 
plaintiff succeeded before the magistrate, and a conviction followed 
which was quashed on appeal. Their I.ordships do not think these 
proceedings to be relevant in this case. The one important fact is 
that they were taken on a ground which is referable to the execution 
of an ekramama^ and they 'were taken by the plaintiff as a claimant 
to be a resident as of right in the aU/taf, from which he had been 
expelled. It should be added that the plaintiff’s account of his 
expulsion includes this — that he was deprived of the possession of 
his books and papers, including all the letters received by him from 
Anand Das, the mahant^ while he, the plaintiff, was absent receiving 
education at Ajodhya. 

By accident there have, however, been found two postcards, 
which are produced in this case. It is not seriously contended that 
these postcards are forgeries. In their Lordships’ opinion they arc 
of importance. The first is dated the 6th August, 1902, and is 
from Sukh Deo Das to the plaintiff addressed thus : “ To Ram 
Parkash Das self,” and the address is given, " Asthan Patepur, 
Thana Patepur, District Mozufferpur.” The official post office 
stamps are: (i) “Rajnagar 6th August, 1902” ; (2) “ Mahuwa, Sth 
August, 1902” : and (3) “ Patepur B., 9th August, 1902.” In this 
Sukh Das writes to the plaintiff : — 
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“ I had told you that I would write to you in case the Chandrika 
(a treatise on Sanskrit grammar) was being taught.” 

The second postcard is from Ambar Janardan Dasji to the plain- 
tiff, Ram Parkash Das, and to Shyam Sundhar Dasji. It is dated 
the 14th October, 1901. The address of Ram Parkash Das is given 
as “The Asthan P. O. and Thana of Patepur.” There are several 
postmarks, one of which is “Patepur.” The document asks : — 

“Are you prosecuting your studies or are you not ? Is Shyam 
Sundhar Das prosecuting his studies or not ?” 

This accordingly is evidence tending to show that the plaintiff 
had studied in Ajodhya ; that he was known to have proceeded 
thence to the Patepur asthal, and that it was in that asthal that he 
had his postal address. The whole of this is inconsistent with the 
case of the defendants, which is a complete denial of the entire story 
told by the plaintiff or of the fact that he at any time was a resident 
either by right or otherwise, in the Patepur asthal. 

On this part of the case one thing is extremely suggestive, — 
namely, that the later postcard was addressed jointly to the plaintiff 
and Shyam Sundhar Dasji. This chela was in point of fact living at 
the asthal at the time the evidence in the present suit was being 
taken and “for the last ten or twelve years.” He was, therefore, com- 
pletely at the call of the defendants and although weeks elapsed 
between the time when the plaintiff gave his evidence and they were 
called upon to give theirs, Shyam Sundhar Dasji was not produced as 
a witness. It must, in their I.ordships’ opinion, be taken that, slen- 
der as this documentary evidence is, it and the circumstance of the 
not calling of Shyam Sundhar strongly support the case of the plaintiff 
and strongly rebut that of the defendants. 

But the failure in the matter of evidence on the part of the defen- 
dants does not rest there ; as in the case of the marriage of the 
defendant No. 2, so in the case of the life history of the plaintiff, the 
fullest details are given, many of the points being elicited by the 
cross-examination on behalf of the defendants. In particular the 
plaintiff describes his own relations, stating that his father was alive 
and where he resides, and with regard to the various places visited 
season after season by the plaintiff, materials are piled up by which 
his story, if inaccurate, could have been confounded. It is, however 
left without an attempt to do so having been made. 

On this branch of the case also the evidence of the plaintiff is 
believed by the Subordinate Judge. It is supported by the evidence 
of Sitabullah, a neighbouring mahant^ who swears that Anand Das 
initiated the plaintiff in his presence ; and by that of Balkrishna Das. 
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Both of these witnesses are also believed by the Subordinate Judge. 
With regard to the former no motive whatever can be suggested for 
his having perjured himself ; and the allegation as to his having 
asked a thousand rupees as a bribe from Raghunath Ja, the defen- 
dants’ manager, is rightly treated by the Subordinate Judge as false. 
It was said by Raghunath that the request was made in the presence 
of Gobind Das, and Gobind Das is not examined. 

As to Balkrishna, he is a hemp smoker, which is not uncommon, 
and he is a mendicant going from place . to place according to the 
habits of in that part of the world. The Subordinate Judge 
remarks on this topic that “ the baira.i;i$, it appears, are beggars no 
doubt, but those who are true to their cult have a regard for truth, 
and they cannot be easily bribed to give false evidence.” 

Whether this be correct or not, their Lordships do not see any 
grounds in the evidence given for declining to accept, as the Subor- 
dinate Judge did, the credibility of the witness. 

In reviewing the evidence, the learned Judges of the High Court 
were greatly moved by the view which they took that the story of the 
circumstances under which the plaintiff was induced to attach him- 
self to -Anand Das in 1884 amounted to an allegation of kidnapping, 
and that the date stated for the initiation of the plaintiff would have 
clashed with a period of mourning for a relative of Anand Das. The 
date — it is many years ago — ^may have been erroneous by two days, 
and there is no reason why, if the case were false, a questionable 
date should have been named. The Board agrees with the conclu- 
sion of the Subordinate Judge on the point. 

The Subordinate Judge dealt lightly with the allegation of kid- 
napping and in the course of his judgment made the observation 
that “ people of other religious denominations are now and then 
heard of enticing away minor children from custody of their lawful 
guardians for making them converts of their own faith.” 

This observation was unnecessary. But their Lordships are 
surprised to find that the High Court deals with it as if it were an 
attack upon Christian missionaries, and they go so far as to say that 
“supposing them to be directed against Christian missionaries, they 
are not supported by a tittle of evidence, and, so far as our experience 
goes, they are absolutely false. In introducing them into his 
judgment, the Subordinate Judge does not appear to have exhibited 
an impartial frame of mind in treating the fiicts of this case.” 

Upon this their Lordships deem it right to observe that they 
think the supposition upon which this reflection proceeds to be 
strained, and the reflection to be uncalled for. 
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They incline to the view that the error on these subjects may 
have moved the Tfigh Court to discount improperly the true weight 
of the evidence, and to overlook important elements in the case. 

As an instance of what their Lordships mean, it may be men- 
tioned that the post cards are not alluded to in the judgment of 
the High Court, nor is the non-production of Gobind Das as a 
witness, nor even of Haraan Lai as a witness ; while, with regard to 
the non-production of the books, there are speculations made as 
to whether they would or would not have assisted in the solution of 
the problems arising in the case, but no due weight is attached to 
the serious fact that evidence, which might have concluded the 
case in one direction or another, and for the custody of which the 
defendants are responsible, has not been brought before the Court 
by them. 

But the case of the defendants, which otherwise would have 
rested on a denial by themselves and been supported by nothing 
more substantial than negative evidence of mahants, many of whom 
lived a considerable distance from the Patepur asthal^ to the effect 
that they did not know that the plaintiff was a bairagi chela^ or in 
residence — that case is still more seriously weakened by the positive 
case which the defendants put forward. That positive case is as 
follows, namely, that the plaintiff was a bairagi chela, but that he 
did not belong to Patepur asthal. He .belonged, so it is said, to 
a wl^i•asthal or sub-m»///, consisting of a small house on a small 
plot of ground in the neighbourhood of Patepur, which was a 
separate asthal and had for its mahant one Baliram. This was an 
issue of fact, which fell to be proved by the defendants, and they 
had the materials for doing so, and at first hand. Baliram had, so 
the argument went, two bairagi chelas — one was the plaintiff and 
another was Manmohan Das. Their Lordships must decline to accept 
any hearsay evidence upon this subject, and it is sufficient to say 
that Baliram and Manmohan, both alive and available, are not 
produced as witnesses in support of the case alleged for the defend- 
ants. It is a somewhat striking fact that in judgment of the High 
Court there is no reference made to this important incident. 

Their I^ordships think it unnecessary to investigate further the 
details of the evidence, being satisfied that upon it the conclusion 
come to by the Subordinate Judge cannot be successfully chellenged, 
and that accordingly the plaintiff has established his position to be a 
bairagi chela of Patepur asthal. 

He is also by admission, if this be so, the senior chela, if not the 
only chela, who is competent to fill the office of mahant. 
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Only one other question remains. It is this : Anand Das is still 
alive. The deeds whioh he granted, which purported to be a 
transfer during his life of the mahantship to his nephews, defendants 
Nos. 2 and 3, are unavailing, defendant No. 2 being disqualified 
for the office, and defendant No. 3 being dead. In these circum- 
stances, does the mahantship not revert to Anand Das ? Anand Das 
is a man now nearing 80 years of age. He has for years relinquished 
the mahantship. Since at least 1 897 he has retired from , office, and 
has made over to defendant No. 2 all his duties together with the 
properties of the asthal. He has had a mutation of names effected 
in the Collector’s Register in respect of the villages belonging to 
the muth. He has thus abdicated all his functions, and, as he 
admits, his position is no more than that of any other worshipper. 
'I’he mahant, in their I.ordships’ opinion, is not only a spiritual 
preceptor, but also a trustee in respect of the asthal over which he 
presides. His installation of defendant No. 2 on the gaddi^ and 
his own retirement from the mahantship, would thus appear to have 
created a vacancy in the office. 

But a more serious difficulty also arises from the fact that their 
Lordships cannot acquit defendant No. t of having been a party to 
deeds, and especially to the ekramama of 1904, which were of a 
nature inconsistent with his duty and position as guardian of this 
religious institution. To confer the mahantship upon a relation 
who was a married man and the father of children was to consent 
to a violation in the person of the, highest and most responsible 
officer, namely, the mahant^ of those Jvows and practices of asceti- 
cism and celibacy which it was his duty as a trustee to maintain 
and protect. In these circumstances their Txirdships must accept 
the abdication which occurred as a governing fact in the case. 
Further, it is not alleged that the senior chela, on whom even 
according to the defendants’ case the ’.succession would devolve in 
the absence of an appointment, is disqualified by any just cause from 
holding the office vacated by the old mahant. In these circums- 
tances their Lordships think that the plaintiff is entitled to the 
declaration made in his favour by the Subordinate Judge. 

Their I.ordships will humbly advise His Majesty that the appeal 
ought to be allowed, the decree of the High Court set aside with 
costs, and the decree of the Subordinare Judge restored. 

The respondents will pay the costs of the appeal. 

T. L. Wilson Co. — Solicitors for the Appellant. 

Barrow, Rodgers and Nevill — Solicitors for the Respondents. 

J. M. P. Appeal allotved. 
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CRIMINAL REFERENCE. 

Before Sir Asutosh Mookepjee^ Knight^ 

Mr, Justice Sheepsfianks, 

TAYAB ULLAH 


V. 

KING EMPEROR. * 

Criminal Procedure Code (Act V, of iSg8)^ sections 4 (A), /9j(/)(^), 4*46-- Indian 

Penal Code (Act XLV of 1860)^ section 21 j — False information to the Police — 

Sanction to prosecute^ legality of. 

No .sanction to prosecute is necessary under section 195 ( i) (b) of the Code of 
Criminal Procedure when a false charge has been made to the Police and has not 
been followed by a judicial investigation thereof by a Court. 

Where, therefore, the complainant *0 the Police never applied to the Magistrate 
for investigation, nor did he impugn the correctness of the Police Report as to 
the falsity of the complaint nor did he pray that the person accused by him 
might be brought to trial, nor was he examined on oath by the Magistrate : 

Held^ that the order for sanction to prosecute him was bad, if it was deemed 
to have been granted under section 195 of the Code, inasmuch as there was no 
•complaint’ within the meaning of section 4 (h) of the Code, and the offence 
could not be said to liave been committed in a proceeding in a Court. 

Held further^ that tlie order for prosecution could not also be sustained under 
section 476 of the Code, as that section must be read with section 195 and is 
consequently restricted by the limitations contained in clause (b) of the .section 
and the alleged offence under section 21 1 Indian Penal Code was committed 
neither in Court nor brought under its notice in the course of a judicial 
proceeding. 

Dharam Das y, 7\ing Emperor {\) and fadunandan v. King Emperor (2) 
relied on. 

Reference under section 438 of the Criminal Procedure Code. 

Order for sanction to prosecute the complainant petitioner for 
an alleged offence under section 21 1, Indian Penal Code. ‘ 

The material facts will appear from the following 
ORDER OF THE COURT. 

This is a reference under section '438, Criminal Procedure Code by . 
the Additional Sessions Judge of Sylhet. On the 17th January, 1916, 
the petitioner laid a first information, under section 1 54 Criminal 

* Criminal Reference No. 78 of 1916 (undefended) by J. II. A. Street Esq., 
Additional Sessions Judge, Sylhet dated the 17th May, 1916 against an order 
(jf Moulvi Tajammal Ali, Subdivisional Officer, Sylhet, dated the 5th April, 1916, 

(1) (1908) 7 C. L. J. 373 - (2) (1909) 10 C. L. J. 564. 
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Procedure Code, at the Maulavi Bazar Police Station against Karam 
Shaikh and others and alleged that they had stolen his paddy and 
had thereby committed a cognizable offence under section 3/9 
Indian Penal Code. The Police investigated into the matter and 
on the 31st January submitted a final report under section 173, to 
the effect that the case appeared to be- false and that there was no 
evidence for false prosecution. The Sub-Divisional Officer, on 
receipt of this report, passed an order on the 12th February in the 
following terms : “complainant to prove his case.” It will be 
observed that the complainant had not applied to the Magistrate to 
investigate into the matter. On the i8th March the Magistrate 
examined four witnesses and ordered the Police “to adduce evidence 
on the 5th April to prove that the case was malicious.” On the 
day fixed, six more witnesses were examined. The Magistrate then 
recorded the following order : “it is evident from their depositions 
that there is a party feeling in the village, but the witnesses 
examined by the complainant had suppressed it. The complainant 
has totally failed to prove his case. I declare the case to be 
maliciously false and dismiss it under section 203. I sanction the 
prosecution of the complainant Tayabullah under section 21 1 
Indian Penal Code.” The Sessions Judge has on the application of 
Tayabullah recommended that the order be set aside. It is plain 
that the order for sanction cannot be supported. 

No sanction was required in this case under section 195 (i) { 6 ). 
A sanction is requisite in respect of an offence under section 211 
Indian Penal Code only when such offence has been committed in 
or in relation to any proceeding in any Court ; no sanction is 
necessary when a false charge has been made to the Police and has 
not been followed by a Judicial investigation thereof by a Court : 
Karim Buksh v. Kin^ Emperor (i) ; Bhimaraja v. Moova (2) ; 
Emperor v. Ahamed (3). The position is different where, upon the 
Police report as to the falsity of the complaint, the complainant 
insists upon a judicial investigation ; if he does so, he is deemed to 
have preferred a complaint to the Magistrate ; if the Magistrate finds 
his case to be false, a sanction would be requisite under section 195 
(i) ( 3 ), as the offence may be said to have been committed in a 
proceeding in a Court; Queen v. Shamlalt (4) ; /ogendra Nath 
Mookerjee v. Emperor (5) ; Queen Empress v. Beari (6). In the 

(1) (1905) P. L. R. 74, 2 Cr. L. J. 66, P. R. 12. 

(2) (1912) 13 Cr. L. J. 480. (3) (1911) 13 Cr. L. J. 578. 

(4) (1887) I. L. R. 14 Calc. 707. 

(5) (1905) 2 C. L. J. 228 ; I. L. R. 33 Cal. I. 

(6) (1886) I. L. R. 10 Mad. 232. 
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case before us, the petitioner never applied to the Magistrate 
for invest^ation ; he did not impugn the correctness of the Police 
report nor did ’ he- pray that the persons accused by him might be 
brought to trial. He was never examined on oath by the Magistrate; 
he cannot by any stretch of language be deemed to have made a 
“complaint” under section 4 (A), and it is difficult to understand 
what the Magistrate meant when he dismissed the case under 
section 203. It is thus clear that the order for sanction to prosecute 
is bad, if it be deemed to have been granted under section 195. 
The order is equally bad, if we hold that the Magistrate has inaccu- 
rately expressed himself and that what he really intended was to 
make an order under section 476 (i). In the first place, as pointed 
out in Dharamdas v. King Emperor (i) and Jadunandan v. King 
Emperor (2), section 476 must be read with section 195 and is 
consequently restricted by the limitations contained in clause (3) of 
that section. An order for prosecution under section 476 cannot 
thus be made where the alleged offence under section 21 1 has been 
committed, not in Court but in relation to a Police investigation. 
In the second place, a Court is competent to take action under 
section 476, only when the alleged offence has been committed 
before it or brought under its notice in the course of a judicial 
proceeding. Here the alleged offence was not committed in Court ; 
nor was it brought to the notice of the Magistrate in the course of 
a judicial proceeding. The report by the Police was not under 
section 157, so as to entitle the Magistrate to proceed under 
section 159 ; the procedure he adopted is not contemplated by the 
Code. Mouli Durzi v. Naurangilal (3). There was thus no 
judicial proceeding before him, and he could not consequently 
have taken action under section 476. 1 1 follows accordingly that 

his order cannot be sustained, either under section 19S or under 
section 476. We must, therefore, accept the recommendation of 
the Sessions Judge and set aside the order of the Sth April 1916. 

D. K. R. Order set aside. 

(I) (1908) 7 C. L, J. 373. (2) {1909) 10 C. L. J. 564. 

(3) ( 1900) 4 C. W. N. 3SI. 
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Befon Sir Asutosh Mooketjee, Knight, Judge and Mr. Justice 

Sheepshanks. 

JAYKRISHNA SAMANTA and another 
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KING EMPEROR.* 

Indian Penal Cede, {Act XLV of 1860) section 304— Insult, ingredients essen- 
tial for a conviction — Breach of peace, if actual, necessary — Criminal 

Procedure Code {Act V of i8g8), section 438. . 

The ingredients essential for a conviction under section 504 of the Indian 
Penal Code are threefold, first, intentional insult, secondly, provocatioji 
therefrom, and, thirdly, intention that such provocation should cause, or 
knowledge that such provocation was likely to cause the person so insulted to 
break the public peace or to commit any other offence. 

Insult may be inferred not merely from the words used, .but also from the 
tone and manner in which the words are spoken. 

The law makes punishable an insulting provocation which under ordinary 
circumstances would cause a breach of the peace to be* committed, even though 
in the particular case the person insulted does not commit a breach of the peace. 

Reference under section 438 of the Code of Criminal Procedure 
by the Sessions Judge of Bankura. 

The two accused were charged with an offence under section Sc4 
of the Indian Penal Code for insulting a Magistrate who was deputed 
on a local enquiry regarding the excavation of a well, and was 
convicted and sentenced to pay a fine of Rs. 75 each, on default to 
suffer rigorous imprisonment for one month by the Deputy Magis- 
trate. The Sessions Judge made this reference recommending that 
the convictions and sentences be set aside. - 

The judgment of the Court was as follows : 

This is a reference under section 438, Criminal Procedure Code, 
made by the Sessions Judge of Bankura at the instance of two 
persons who have been convicted by the Deputy Magistrate of 
Bankura under section 504 Indian Penal Code. 

It appears that an application was made by the residents of 
village Chhatarkanali to the District Magistrate and Collector for 
funds to enable them to dig a welt. On the 26th February, 1916, 
Maulavi Ahammad the Deputy Magistate proceeded to the locality 
to enquire into the matter. He was respectfully received on arrival 

* Criminal Reference No. 83 of 1916 (undefended) under section 438 of the 
Code of Criminal Procedure by C. Tindall Esq., Sessions Judge, Bankura, dated 
the 30th May 1916 against an order of L. B. Das Esq., Deputy Magistrate, 
Bankura, dated the 2ist March, 1916. 
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and was given a chair. In the course of the discussion which fol- 
lowed, he observed to some of the people gathered round him that 
as it would take 6 weeks to excavate a well, the drought would be 
over by that time. To this Jaykrishna Samanta, one of the accused, 
answered that it would take only 10 days and added that he was a 
P. W. D. Contractor at Ranchi. The T^eputy Magistrate says 
that this was said in a “loud, excited, and angry lone” 
in fact, that the tone appeared to him to be “insolent.” The 
discussion, however, proceeded, and the Deputy Magistrate later 
on observed that as some of the residents were well-to-do, they 
must make the well themselves. At this the two accused said, 
C¥*l enquiry This is not 

very good Bengali, and the word is obviously unmeaning in 

this context. The whole may be translated as follows : “'Phen 
why do you make an enquiry, go away quietly.” The Deputy 
Magistrate says that he felt insulted and provoked by this j so, a 
week later, he preferred a complaint against the two persons before 
Mr. H. D. Mullik, the Sub-Divisional Officer, who directed the 
prosecution of Jaykrishna Samanta and Nagendranath Sao under 
section 504 Indian Penal Code. They were summarily tried by 
another Deputy Magistrate Mr. L. B. Das who convicted them and 
sentenced them to pay a fine of Rs. 75 each, on default Ito suffer 
rigorous imprisonment for one month. The Sessions Judge has 
recommended that the convictions and sentences be set aside. He 
adds that the petitioners have offered to build the well with Rs. 150 
and have said that they intended no discourtesy ; the District 
Magistrate is fully satisfied with this amende. We are of opinion 
that the conviction cannot be sustained. 

Section 5o4''provides that whoever intentionally insults and there- 
by gives provocation to any person, intending or knowing it to be 
likely that such provocation will cause him to break the public pea.ce 
or to commit any other offence, shall be punished with imprisonment 
or with fine or with both. The ingredients essential for a convic- 
tion under section 504 are consequently threefold, first, intentional 
insult, secondly, provocation therefrom, and, thirdly, intention that 
such provocation should cause or knowledge that such provocation 
was likely to cause, the person so insulted, to break the public peace 
or to commit any other offence. The term “insult” signifies, as stated 
in thie Oxford Dictionary, “to treat with offensive disrespect, to offer 
indignity to.” Such insult may be inferred not merely from the words 
used, but also from the tone and manner in which the words are 
spoken. Assume that the rudeness in this case amounted to an 
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insult ; Was it intentional, that is, done on purpose ? It is difficult to 
see why the accused should have, on purpose, offered an insult to 
the Deputy Magistrate. They were obviously, irritated at his attitude, 
and their disappointment was probably keen when they realised 
that Government aid would not be recommended. In the next place 
it is not every intentional insult which is criminally punishable ; 
it must be shown that the accused intended or knew it to be likely 
that the provocation would cause the Deputy Magistrate to break the 
public peace or to commit some other offence. Though the Deputy 
Magistrate in his evidence states that he felt provoked, he does not 
say that the provocation was of such a degree as was likely to lead 
to a breach of the peace. No doubt, the law makes punishable an 
insulting provocation which under ordinary circumstances would 
cause a breach of the peace to be committed, even though in the 
particular case the person insulted does not commit a breach of the 
peace ; but we are not able to hold that the rudeness on the part 
of the accused, such as it was, was either intended by them to lead 
to a breach of the peace or was known to them to be likely to lead to 
such breach or to the commission of some criminal Act. In our 
opinion, the elements necessary to sustain a conviction under 
section 504 have not been established. We are also of opinion that 
the salutory provisions of section 95, which, according to Stephen 
(History of Criminal Law, Vol. Ill, 307) might well be adopted 
even in the Law of England, completely covers the present case. 

We accordingly accept the recommendation of the Sessions 
Judge, set aside the convictions and sentences and direct that the 
fines if paid, be refunded. 
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Before Sir Lancelot Sanderson^ Knight^ Chief Justice^ and Sir 
Asutosh Mookerjee^ Knight^ Jndge. 

NURI MIAN 

V. 

AMBICA SINGH and another. * 

Pre*emption — Shaff^e^ rights of— Right of pre-emption not existing at the date of 
the decree by the trial Courts if enforceable — Events subsequent to instituUon 
of suit^ if Court can take notice of — Review of judgment — Application based 
on a ground never taken before^ maintainability oj» 

In a suit for pre-emption, the right of the plaintiff to got pre-emption mii.st 
exist not only at the time of the sale, but also at the time of the institution of 
the suit, and finally upto and at the date of the decree. 

Ram Gopal v. Piari Lai (i), Tafazzul Husain v. Than Singh (2) and 
Sanwal Das v, Gur Parshad (3) followed. 

Per Mookerjee^Jx — Ordinarily the decree in a suit should accord with the 
rights of the parties as they stand at the date of its institution ; but there are 
cases where it is incumbent upon a Court of justice to take notice of events which 
have happened since the institution of the suit, and to mould its decree according 
to the circumstances as they stand at the time the decree is made. This principle 
will be applied where it is shown that the original relief claimed has by reason 
of subsequent change of circumstances become inappropriate, or that it is neces- 
sary to base the decision of the Court on the altered circumstances in order to 
shorten litigation or to do complete justice between the parties. 

Rai Charan Mandal v. Biswa Nath Mandal (4) referred to. 

Where the ground assigned in support of an application for review ^ises a 
\ pure question of law and its determination does not depend upon the invest! - 
’ gation of hew facts, and the alleged error is apparent on the face of the record, 

\ Ihe application for review will be entertained although the ground was not 
j taken at any stage of the proceed!^. 

Connecticut Fire Insurance Company v, Kavanagh (5) relied on. 

Appeal by the Defendant. 

Plaintiff, Aoibica Singh, brought a suit on the 8th October, 1912, 
to enforce his right of pre-emption under the Mahomedan Law in 
respect of shares of three villages sold on the 12th July, 1912, by 
his co-sharer, the second defendant,' Bansidhar, to the first defendant 
Nuri Mian on the allegation that he had performed all the cere- 
monies required by law. 

The learned Subordinate Judge dismissed the suit on the 1 6th 

* Civil Rule (on Review) No. 326 of 1916, and appeal from Appellate Decree, 
No. 1107 of 1914, against the decision of G. Rowland £sq., District Judge of 
Saran, dated the yth April, 19x4, reversing the decision of Babu Cham Chandra 
Mukherjee, Subordinate Judge of Saran, dated the 16th January, 1914. 

(I) (1899) L L. R. 21 All. 441- (2) (1910) L L. R. 32 All. 567. 

( 3 ) (1908) 10 P, L. R. 561. (4) {1914) 20 C. L. J. 107. 

(5) (1892) A. C, 473. 
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January, 1914. On appeal the learned District Judge decreed the 
suit on the 7th April, 1914. Against that decision the defendant 
preferred a second appeal (Appeal from Appellate Decree No no 
of 1914) to the High Court, and the appeal was dismissed on the 
19th January, 1916, by a Division Bench of the High Court 
(Sharfuddin and Roe JJ.) 

It appears that the property in dispute was the subject of a 
proceeding for partition under the Estates Partition Act, instituted 
before the Collector on the 15th May, 1909, and completed on the 
2nd December, 1913 ; and this matter was never pointed out to 
Court at any stage of the proceedings. 

Defendant made an application for Review of judgment passed 
by the High Court, on the ground that the plaintiff ceased to be a 
co-sharer in the joint property on the and December, 1913, and as 
such his right of pre-emption was extinguished, and consequently 
no decree for pre-emption could be made on the i6th January, 19141 
or 7th April, 1914. A Rule was issued which was heard on the 
28th April and 10th and nth May, 1916. 

MouMs Khurshad Hussain and A, S. M. Akram for the Peti- 
tioner and Appellant. 

JBabu Sarat Chandra Roy Chowdhury for the Opposite party and 
Respondent. 

The following judgments were delivered in Rule No. 326 : 

Sanderson, C. J. — In this case the action was for pre-emption. 
The suit was dismissed by the Court of First Instance on the i6th 
of January 1914. But on appeal to the District Judge, that decision 
was reversed, and the District Judge decreed the suit, holding as a 
matter of fact that the ceremonies had been duly performed, that 
the defendant-purchaser was not a co-sharer and that the property 
was joint property at the time of the institution of the suit. From 
that, the defendant appealed to the High Court, and that appeal 
was dismissed by the two learned Judges who constituted the Bench 
on that occasion. Then a Rule was obtained by the defendant 
calling upon the plaintiff to show cause why that judgment should 
not be reviewed upon three grounds, the main ground being that the 
conditions which were necessary to give a right to the plaintiff to 
pre-emption did not exist at the date of the decree ; and, that is the 
point which has been mainly argued, and if I may say so very well 
argued by the learned Vakil for the plaintiff on this occasion. In 
order to appreciate the point it is necessary to state three or four 
facts. One Bansidhar sold his interest in the property on the 
12th of July X912 to the first defendant whose name was Nuri Mian, 
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and at that time there were partition proceedings pending. On the 
8th of October 1912, the plaintiff instituted the present suit to assert 
his right of pre-emption. The partition proceedings were completed 
on the and of December 19131 by reason of the issue of the notice 
under section 92 of Estates Partition Act. The first decree in this 
suit, as I have already mentioned, was on the i6th of January 1914, 
after the date when the partition proceedings were completed. In 
that decree, the defendants succeeded, and it was not until the 
7th of April 1914, when the District Judge’s decision was given that 
the plaintiff got his decree for pre-emption. I do not think it 
matters which of the dates is taken, whether the i6th of January 
1914, or the 7th of April 1914, because both of them are subsequent 
to the 2nd of December 1913, when the partition proceedings 
were completed. 

Now, the point taken by the learned Vakil on behalf of the 
defendants is that in such a case as this, namely, in a suit for pre- 
emption, the ri^ht of the plaintiff to get pre-emption must exist not 
only at the time of the sale, but also at the time of the institution of 
the suit, and finally up to and at the date of the decree. The prin- 
ciple is thus stated in Sir R. K. Wilson’s Digest of Anglo-Mahomedan 
Law at page 400 : — “The co-sharership, ‘participation in appendages,' 
or ownership of contiguous property, as the case may be,’’ — this 
being a case of co-sharership must not only exist at the time of the 
sale which gives rise to the claim of pre-emption, but must continue 
to exist down to the time when the suit is instituted, and (it seems) 
even down to the decree.” Of course, that is not an autliority, and 
I do not refer to it as an authority, but I only refer to it for the 
purpose of stating what is considered by the Text writers as the 
principle. The question remains whether that principle is right. 

Now, both on the ground of principle and also by reason of the 
authorities to which Mr. Roy Chowdhury has very rightly drawn 
our attention, although some of them are in my opinion directly 
against him, I think this Rule must be made absolute. The 
principle, I think, cannot be better stated than it is, in the case of 
Tafazzul Husmn v. Than Singh (i), where the judgment was given 
at page 570. That was a case in which partition proceedings had 
taken place, and at the time of the decree the property was no 
longer a joint property. The learned Judges said there, “We think 
that the decisions of the Courts below were correct. The plaintiff’s 
right was based upon the fact that he was partner with the vendor. 
To quote Hamilton’s translation of the Hedaya, thafa relates to a 

(1) (1910) I. L. R. 32 All 567. 



VOL. XXIV.] HIGH COUkt. t 4 J 

thing held in joint property and which had not been divided off. Civiu 

The right atshafa is founded on a precept of the Prophet who had 1916, 

said, “the right of shafa holds in a partner who has not divided 
off and taken separately his share.” I pause there to say, that I A ' • 

think that is the principle which applies to this case ; the plaintiff’s 

right was based upon the fact that he was a partner with the vendor ; Sanderson^ C,J. 


at the time of the sale he was a partner with the vendor ; at the 
time of the institution of the suit he was a partner with the vendor ; 
but at the time the decree was made, in 1914, the joint property, 
had ceased to exist, for the property had been divided into different 
shares which had become the separate property of the individuals 
who were entitled to the shares under the partition proceedings : 
and, it seems to me it would be impossible to make a decree upon 
the basis upon which the plaintiff's claim was put forward in this 
action. Then the learned Judges went on to say, “Having regard 
to what has happened, the plaintiff’s property has been divided off. 
He is no longer a partner with the vendor. It is argued that inas- 
much as the plaintiff was a partner at the time of the institution of 
the suit, it therefore does not matter that a partition has since taken 
place, particularly if the plaintiff was not the person who sought 
partition. Evidently the plaintiff did feel that if he had prosecuted 
the partition, it would be fatal to his suit, and this perhaps explains 
why he withdrew from the application for partition which he himself 
made in the first instance. It is expressly laid down in the Hedaya, 
Chapter IV. Book 38, that it is a condition that the property of the 
shaft remain firm until the decree of the Oazi be passed ; and for this 
reason if the shaft previous to the decree of the Oazi sell the house 
from which he derives his right of shafa, the reasons or grounds of his 
right being thereby extinguished, the right itself is invalidated. 
Applying the same principle to the prssent case, plaintiff’s right of 
shafa was founded upon the fact that he was a partner, that is to say, 
a co-sharer in the tnahal. He has ceased to be such co-sharer. There- 
fore the reasons or grounds of his right had been extinguished 
before the decree of the Court, and therefore the right itself is also 
extinguished.” I think that those words apply directly to this case, 
and I propose to follow the decision in that case and also to say 
that in my judgment that decision is based upon sound reason and 
principle, and therefore, I think this Rule must be made absolute. 

[The appeal No. rr 07 of r9t4 was reheard and the following 
Judgment was delivered :J 

This is now to be taken as the hearing of the appeal, and I would 
like to say this about that matter to show that I have not overlooked 
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the point taken by the learned Vakil for the plaintiff. It was clear- 
ly within our jurisdiction to hear the Rule, and the hearing of the 
appeal is a natural consequence, under the Rule as was mentioned by 
my learned brother Mr. Justice Mookerjee and of the fact that we 
made the Ruld absolute. In my opinion, we have jurisdiction to 
Sanderson, C.J. hear it, but if there is any doubt about it, I give direction under the 
second proviso of clause 39 of the Letters Patent of the Patna High 
Court that this appeal should be heard in this Court. 

With regard to the cost we have considered the matter carefully, 
and we think that the proper order to make is that the appeal will 
bu allowed and the judgment of the Court of first instance by which 
the suit was dismissed will be restored. The plaintiff will pay the 
defendants* costs incurred in the Court of first instance and in the 
first appellate Court, but there will be no costs with regard to the 
proceedings in the High Court either with regard to the appeal or 
with regard to the Rule with the exception that we think that the 
plaintiff should pay the Court-fee which was paid on the memoran- 
dum of appeal, which we understand is Rs. 150. 

The money deposited by the plaintiff will be returned to him. 
Mookerjeei J. — I agree that this Rule issued on the application 
for review, which raises an important question of law of first impre- 
ssion, so far as this court is concerned, must be made absolute. 

The plaintiff seeks to enforce his right of pre-emption under the 
Mahomedan law in respect of shares in three villages sold on the 
T2th July 1912 by his co-sharer, the second defendant, to the first 
defendant. lie instituted this suit on the 8th October 1912 on the 
allegation that he had performed all the ceremonies requisite under 
the Mahomedan law. The Subordinate Judge dismissed the suit on 
the 1 6th January 1914. Upon appeal the District Judge gave the 
plaintiff a decree on the yth April 1914. An appeal from the decree 
of the District Judge was dismissed by this Court (Sharfuddin 'and 
Roe JJ.) on the 19th January 1916 ; and this is the judgment we are 
now invited to review. 

The ground on which the application for review is made was 
admittedly not taken at any stage of the proceedings, and it has 
been argued on behalf of the opposite party that the petitioner should 
not be allowed to base his application on a ground never taken 
before. In my opinion, there is no force in this contention. In the 
first place, as was pointed out by the Judicial Committee in the case 
of Connecticut Fire Insurance Co. v. Kavanagh (i) “when a question 
of law is raised for the first time in a court of last resort, upon the 

(1) (l892)fA. C. 473 (480.) 


Civil. 

1916. 

Null 

V. 

Ambica. 



VoL. XXIV.] 


Htok coukt. 


*45 


construction of a document or upo n facts either adiaitt€^__or proved 
bej^ond controversy, it is not only competent but expedient, in the 
interests of justice to entertain the plea. The expediency of adopting 
that course may be doubted, when the plea cannot be disposed of 
without deciding nice questions of fact in considering which the 
Court of ultimate review is placed in a much less advantageous posi- 
tion than the courts below.” Here the ground assigned in support 
of the application for review raises a pure question of law, and its 
determination does not depend upon the investigation of new facts. 
In the second place, the alleged error, if it be an error, is apparent 
on the face of the record. The petitioner contends that the suit 
should not have been decreed, inasmuch as the right of pre-emp- 
tion had been lost before the date of the decision of the Subordinate 
Judge in the court of first instance. This argument is based on 
admitted facts. The case was decided by the Subordinate Judge on 
the i6th January 1914. The District Judge made his decree on the 
7tli April 1914 ; that decree may, by a fiction be deemed to have 
been made as early as the 16th January 1914, inasmuch as the 
District Judge only made that decree which, in his opinion, should 
have been made by the trial Court. The property was the subject of 
a proceeding for partition under the Estates Partition Act, 1897, 
instituted before the Collector, on the 15th May 1909. The parti- 
tion proceedings were completed on the and September 1913 ; and 
consequently on that date, the subject matter of the litigation ceased 
to be joint property. The petitioner contends in essence that, as the 
plaintiff ceased to be a co-sharer in the joint property, on the and 
September i9r3, his right of pre-emption was extinguished on that 
date and consequently no decree for pre-emption could be made 
thereafter on the i6th January 191*. If this argument is well 
founded on principle, the error assigned is apparent on the face of 
the record. 1 hold accordingly that the application for review must 
be entertained and considered on its merits. 

The substance of the argument for the petitioner is, that any 
person who seeks the assistance of a Court with a view to enforce a 
right of pre-emption, is bound to establish that the right existed at 
the date of the sale, at the date of the institution of the suit, and 
also at the date of the decree of the trial Court. In support of this 
contention, reliance has been placed upon the decisions in Ram 
Gopal V. Peari Lai (i) and Tafa%%ul Husain v. Than Singh (2). 
On behalf of the opposite party, the correctness of these decisions 
has been called in question and we have been invited to apply the 

(1) (1899) t. L. K. 21 All. 441. (2) (19I0) I. L. K. 32 All. 567. 
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rule that the decree in a suit should conform to the rights of the 
parties as they stood at the date of its institution. Now, it may be 
conceded that, ordinarily the decree in a suit shoul 1 accord with 
the rights of the parties as they stand at the date of its institution. 
But this principle is not of universal application and in a long series 
of decisions, which will be found reviewed in the case of Rai Charan 
Mandal v. Biswa Nath Mandal (i), the doctrine has been re- 
cognized that there are cases where it is incumbent upon a Court 
of justice to take notice of events which have happened since the 
institution of the suit and to mould its decree according to the 
circumstances as they stand at the time the* decree is made. This 
principle will be applied where it is shown that the original relief 
claimed has, by reason of subsequent change of circumstances, be- 
come inappropriate, or that it is necessary to base the decision of 
the Court on the altered circumstances in order to shorten litigation 
or to do complete justice between the parties. In my opinion, the 
case before us falls within this exception to the general rule, and 
the decree herein should be made in accordance with the circum- 
stances as they stood at the date of the decree of the trial Court, 
because otherwise the decree, if made in conformity with the prayers 
in the plaint would be inappropriate and would no t do complete 
justice between the parties. This may be well illustrated by a 
reference to the prayer in the plaint itself. The plaintiff seeks a 
declaration of his title to specified shares in the three villages men- 
tioned in the schedule, and prays that he may be placed by the 
Court in possession of such shares. The decree of the District 
Judge is in strict conformity with these prayers in the plaint. But 
it has not been seriously disputed that the decree so awarded to the 
plaintiff is incapable of execution by reason of events which have 
happened since the institution of the suit. The joint property has, 
during the pendency of the litigation in the trial Court become 
-transformed into several separate estates, and it is impossible, 
in execution of the decree awarded to the plaintiff, to place him 
in possession of a share in the joint property as claimed by him in 
the plaint. It was, indeed, faintly suggested on his behalf that 
the decree might be modified, so as to entitle him to recover pos- 
session of the allotment made in favour of the first defendant. The 
obvious answer is that such relief, if awarded, would be inconsistent 
with the prayer in the plaint, and with the fundamental notion of 
pre-emption which lies at the root of that prayer. This, then, is 
obviously a case where a decree cannot be made in favour of the 

(i) (1914) 20 C. L. J. 107. 
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plaintiff in strict accord with the terms of the prayer in the plaint. Ciw. 

The question, consequently, arises, what decree should be made in 1916. 

favour of the plaintiff ; is he entitled to the specific relief claimed 

by him or to any substituted relief. In my opinion, the answer v. 

Ambica. 

must be in the negative. „ 

The true foundation of the right of pre-emption is explained in Mookerjee,/. 
two passages in Book xxxviii of the Hei*ya. The first of these 


passages is in these terms : '* ‘Shaffa’ in the language of the law 
signifies the becoming proprietor of lands sold for the price at which 
the purchaser has bought them, although he be not consenting there- 
unto. This is termed ‘shaffa’, because the root from which ‘shaffa’ 
is derived signifies conjynction and the lands sold are here con- 
joined to the land of the shaffee or person claiming the right of 
pre-emption.” This indicates that the right of pre-emption is a right 
of substitution. The plaintiff complains that his co-sharer has 
transferred his share in the joint property to a stranger, and claims 
to be substituted in the place of the purchaser of the share of 
the joint property. If before this can be effected, the property 
ceases to be joint property, it is obvious that the foundation of 
the right of pre-emption disappears. This view is fortified by 
the second passage which is in these terms: “It is an express con- 
dition of Shaffa that a mao be firmly possessed of the property from 
which he derives his right of Shaffa at the time when the subject of 
it is sold, a condition which does not hold on the part of his heirs.” 
[The author here deals with a case where the person claiming the 
right of pre-emption has died before a decree is made in his favour 
by the Kazee.] “It is moreover a condition that the property of the 
Skafee remain firm until the decree of the Kazee be passed ; and, as 
this does not hold on the part of the deceased Shaffee, the Shaffee 
is therefore not established with respect to any one of his descen- 
dants, because of the failure of its conditions.” It has not been 
seriously disputed by the plaintiff that the right of pre-emption, in 
order that it may be enforced by a Court, must not only arise on the 
sale, but be also existent at the date of the institution of the suit ; 
for it is unquestionable upon the authorities that if a person, who 
claims a right of pre-emption, ceases to be interested in the joint 
property before the institution of the suit, he cannot obtain assistance 
from the Court. Consequently, the view cannot be maintained that 
the right of pre-emption which arises from the moment the sale is 
effected by the co-sharer, is enforceable as it stands at the time of its 
origin ; it is liable to be extinguished by events subsequent. The 
only point of difference between the plaintiff and the defendant 
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is, whether the point of time, with reference to which the existence 
of the right is to be determined, is the date x>f the institution of the 
suit or the date of the decree by the trial Court. In my opinion, for 
the reasons already assigned, it is plain that the right must exist and 
retain its enforceable character when the decree is made by the pri- 
mary Court This view was adopted in Ram Gopal v. Piari Lai (t) 
and Tafazsul Hasain v. 7 *han Singh (2), these decisions are 
mentioned without dissent by well-known text writers, such as Amir 
AH, Tyabji and Wilson. It is also worthy of note that the Chief 
Court of the Punjab has accepted the same view in Sanwal Das v. 
Gur Parshad (3), though a contrary view had been adopted 
in an earlier case : Pah Baksh v. Ramjiias (4). In the case just 
mentioned, which was decided by a Full Bench of eight Judges, the 
nature of the right of pre-emption was fully analyzed by Chief Justice 
Clark and Mr. Justice Chatter ji. Mr. Justice Chatterji observes as 
follows ; “A pre-emptor is bound to show that he was clothed with 
the right at the date of sale and also at the date of suit and up to 
the time of the final decree or should have his claim dismissed. If 
the pre-emptor loses his right within the period mentioned above, 
whether by his own act or from causes beyond his control, his suit 
fails. The pre-emptor cannot get a decree unless he maintains the 
right on which he sues to the end." Chief Justice Clark added 
that “ conceding that the plaintiff pre-emptor must retain the prior 
right up to the time of institution of suit, and even up to decree, a 
plaintiff must have a subsisting cause of action up to the time of the 
decree. The possession of the property in which the right of pre- 
emption inheres is a part of his cause of action, and if he loses that 
property either voluntarily or involuntarily before decree, his suit 
must fail." This is obviously consistent with sound sense ; for if the 
contrary opinion were accepted, 'the result would follow that relief by 
way of pre-emption may be awarded to a person who, according to 
the altered circumstances as they exist at the date of the decree, can 
show no reason whatever why he should be placed in that position of 
advantage. 

Accordingly 1 agree that this Rule must be made absolute, and 
the decree of this Court discharged. I also concur in the order 
which the Chief Justice proposes to make in the appeal and in 
respect of the costs of the Rule and the appeal. 

A. N. R. c. Rule made absolute. Appeal allowed. 


(i) (1899) I. L. R. ai All. 441. 
(3) (190S) 10 P. L. R. 561. 


(2) (1910) I. L. R. 32. All, 567, 
(4) (1873) P. R 34- 



VoL. XXIV.] 


HIGH COURT. 


T4Q 


APPEAL FROM ORIGINAL CIVIL^ 

Before Sir Lancelot Sanderson^ Knight^ Chief Justice^ Sir John 
Woodroffe^ Knight^ Judge^ and Sir Asutosh Mookerjee^ 
Knight^ Judge. 

JARWA BAI 


V. 

PITAMBAR NILAMBAR SHAH and others. ♦ 

Cross-examination — Adverse party — Evidence Act (/ of section rjy — 

Presidency Townr Insoivency Act (/// of igog)^ clause sckeiule IT^ 
proceedings under — Purchaser oj part of insolvent's property^ if proper or 
necessary party — Cross-examination by such person effect of — Notes of pithiic 
examination of insolvent^ if admissible against creditor. 

A purchaser from a person who subse<|uently is adjudicated an insolvent 
is not a necessary or proper party to the proceedings under clause l8 of the second 
schedule to the Presidency Towns Insolvency Act and has no right to intervene 
therein when his purchase is not challenged. He, not being an adverse party, 
has no right to cross-examine the applicant for establishing the claim against the 
estate of the insolvent. The cross-examination held in contravention, should be 

V 

eliminated from the record. 

The notes of the public examination of the insolvent, though admissible 
against him under section 37 ( 6 ) of the Presidency Towns Insolvency Act, cannot 
be used against a creditor who had no opportunity to cross-examine him. 

Appeal by the Applicant. 

Application to establish the applicant's claim against the estate of 
the insolvent on the basis of an equitable mortgage. 

On the loth January, 1911, the applicant alleged that she ad- 
vanced, on a deposit of title deeds by the borrower a sum of 
Rs. 13000 through her son Lachmichand to one Kissori Mohan 
Roy, who was subsequently adjudged an insolvent. When the 
appellant discovered that her name had not been included in the 
schedule, on the 5th February, 1914, she made an application for an 
investigation of her mortgage under clause 18 of the second schedule 
to the Presidency Towns Insolvency Act. In the course of these 
proceedings her claim was resisted by a firm named Pitambar 
Nilambar Shah,' who had been described as creditors of the insol- 
vent, although they asserted that they were not mortgagees but 
purchasers of a part of the estate of the bankrupt. They were 
permitted, however, to take an active part in the enquiry held under 

* Appeal from Original Order No. 40 of 1914, against the order of Mr. Justice 
Chitty, sitting on the Original side (Insolvency jurisdiction', dated the 3ist 
May, 1914, , 
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clause 1 8 without any determination of their precise position. The 
cross-examinatfon of the witnesses was principally conducted by 
counsel on their behalf ; the Official Assignee was also representedi 
but he took a subordinate part in the enquiry. The result was that 
after a full investigation, Mr. Justice Chitty came to the conclusion 
that the mortgage-debt of the appellant was not established. On 
^appeal, the case was remanded for enquiry. Pursuant to that order 
Mr. Justice Greaves held that the firm of Pitamhar Nila nbar Shah 
were purchasers and not mortgagees of the estate of the insolvent. 

Messrs. Langford James and B. K. Ghose for the Appellant. 

Messrs. J. Bagram, and iV. Ghatak for the Official Assignee 
Respondent . 

Mr. N. Sircar for the Creditor Respondent. 

c. A. V.. 

The judgments ot the Court were as follows : 

Sanderson C. J. — This is an appeal from a decision of Mr. 
Justice Chitty who heard the application which was made under the 
i8th clause of the second schedule to the Presidency Towns 
Insolvency Act of 1909. The application was made by the appellant 
Jarwa Bai, and the learned Judge has disallowed the claim on the 
ground that he thought that the alleged transaction between Jarwa 
Bai on the one hand and the insolvent on the other, was not a 
dona fide transaction. At the hearing certain opposing creditors 
appeared, the opposing creditors being named Pitambar Nilambar 
Shah and others, and in addition the Official Assignee ap- 
peared. The conduct of the case seems to have been mainly 
undertaken by the opposing creditors, and a considerable amount 
of cross-examination was undertaken by the opposing creditors, 
the leanerd Counsel appearing for them cross-examining first, 
and the gentleman who appeared for the official Assignee coming 
next. Now, it has been decided that those people who appeared 
as opposing creditors were not creditors at all. 1 need not go into 
the details of the procedure by which that decision has been arrived 
at. It is sufficient for me to say that under the direction of the 
Court of appeal an issue was tried by Mr. Justice Greaves ; the 
issue was as to whether Pitambar Nilambar Shah and others were 
in fact creditors of the insolvent or not, and the learned Judge has 
decided that they were not creditors, and the result is that Pitambar 
Nilambar Shah and others ought never to have been allowed to ap- 
pear at the enquiry which was held by the learned Judge. It is further 
to be pointed out that they were allowed to appear inspite of 
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the opposition of the applicant Jarwa Bai. The result of that has Civiu 

been that during the hearing of the appeal we decided that the evi- 1915. 

dence which was adduced by Pitambar Nilambar Shah and others jatwa Bai 
who then appeared as opposing creditors ought not to be looked at ; v. 

and not only that, but that the evidence which was elicited by cross-ex- ri tamba r. 
amination from the claimant and the insolvent by Counsel appearing Stutdenon^ C,J, 


for those parties ought not to be looked at, and therefore, for the 
purpose of deciding whether this appeal should be allowed or not 
on its merits, we have to consider only the evidence which appears 
in the paper-book, other than that referred to above. Now, on 
that evidence it appears that the claimant claims to be a creditor 
to the extent of Rs. 1 2,000 that she, holds a promissory note for 
that amount given to her by the insolvent, which she alleges to be 
a promissory notd given to her in the ordinary course of money- 
lending business, and she also claims to be the holder of certain 
title-deeds which were deposited by the insolvent at or about the 
time the money was lent, and she, therefore, claims as equitable 
mortgagee of the property mentioned in these deeds. Prima facie^ 
therefore, she comes forward as a creditor producing a certain docu- 
ment which on the face of it purports to be a promissory note, and 
in addition to that she holds some title deeds of the insolvent 
relating to some part of the insolvent’s property. It, therefore, 
lies upon the Official Assignee and those who are assisting him to 
show to the satisfaction of the court that the transaction as alleged 
by the claimant who produced these documents was not a bona 
fide transaction, but in fact, as they alleged, was a fraudulent 
transaction. 

Now, I think some of the comments which have been made by 
the learned Counsel for the Official Assignee and by the learned 
Counsel appearing for the opposing creditor in this court, in so far 
as they suggest that there were suspicious circumstances connected 
with the case, are to a certain extent justified. I have fully consi- 
dered the points which they put forward, and I think there is weight 
in some of them, as for instance, the fact that there apparently was 
no entry in the attorney’s books of the visit which the agent of the 
claimant is alleged to have paid to the attorney ; that there is no 
entry of any charge made for the advice which is supposed to have 
been given on that date, and that no body was produced from that 
office to prove that the promissory note was typed in that office. 
But giving all due weight to the comments and criticisms of those 
two learned Counsel upon the case, in my judgment the Official 
Assignee andi the opposing creditor have not discharged the onus., 
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and, upon the evidence which is now before us, they have not 
satisfied me that this was a fraudulent transaction. I quite rect^nise, 
as Mr. Bagram argued before us that it may be that the deposit of 
title-deeds without at the same time giving a memorandum of 
deposit may be contrary to the general practice in Calcutta. On the 
other hand, it is alleged that such transactions as these are some- 
times losely done, and title-deeds, are taken without the memoran- 
dum of deposit being given — it very largely depending upon what 
the relations are between the parties at the time the transaction is 
effected. I need not, however, say anything except that the Official 
Assignee and the opposing creditor who is now before us have not 
satisfied me that the transaction was a fraudulent one. For this 
reason I think the appeal ought to be allowed. 

Then comes the further question as to whether ^ ought to remit 
this matter for further investigation by the learned Judge to inquire 
again whether this transaction was a fraudulent one or not. I have 
come to the conclusion that we ought not to do so, and for this 
reason : In my opinion, the proper person to investigate a matter 
of this kind was the Official Assignee. It was pointed out at the 
outset by the learned Counsel appearing for the claimant that the 
parties who claimed to be creditors ought not to be allowed 
to appear, and, as I understand, even at that early stage 
there was a dispute as to whether they were creditors or 
not, and further that even if they were creditors they ought 
not to be allowed to appear. In these circumstances the 
proper thing for the Official Assignee to do was to take charge of the 
proceeding, ask such question as he might think right, and, if he 
wanted any information which he himself did not possess but which 
was in the hands of the creditors to get such information and to 
conduct the investigation not only on behalf of the opposing credi- 
tors but on behalf of all the creditors of the estate whom he 
represented in his [losition as Official Assignee. As regards Mr. 
Sircar’s client, to my mind, it would be a very dangerous precedent 
for us to allow an opposing creditor to come in on an appeal, not 
merely for the purpose of assisting the Official Assignee to argue 
the appeal which apparently was the ground upon which Mr. 
Sircar’s client was allowed to appear in this Court, but for the 
purpose of getting this Court to order the enquiry to be started ail 
over again in order that his client who did not appear at the 
original application, might have the application reheard from start 
to finish and that his client might have the conduct of the proceed- 
ings. I do not think that this is an application to which this Court 
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ought to accede. Therefore, I think this appeal ought to be 
allowed with costs. 

With regard to the costs in the Court below, the learned Judge 
ordered the claimant to pay two sets of costs, one to the Official 
Assignee. With regard to these costs, any costs which have been 
paid to the Official Assignee must be repaid by him to the 
claimant out of the general assets of the estate : The learned 
Judge also ordered another set of costs to be paid by the 
claimant to the people who were then called the opposing creditors, 
namely Pitambar Nilambar Shah & others. Now, inasmuch as they 
are not here today, it would not be right for this Court to make 
any order as to costs in their absence. 1 am of opinion that they 
were largely responsible for the costs which were incurred in the 
Court below. I think they ought to be given notice by the claimant 
to come here and show cause in this Court why they should not 
be directed to repay the costs which they received in the Court 
below and why such other order should not be made as to this Court 
may seem proper. 

As regards the costs of this appeal, the costs will be paid in the 
ordinary way, that is, by the Official Assignee out of the general 
assets of the estate. The costs of the Official Assignee will be paid 
out of the assets of the estate, as between attorney and client. 

It is impossible for this Court to say how much of the 33000 
rupees the claimant is entitled to, in respect of her mortgage : The 
Official Assignee will have to deal with that. If he has any doubt, 
it will be open to him to apply to the Judge in insolvency. 

Woodroffe J. — I agree. 

Mookerjee J. — This appeal is directed against a determination 
by Mr. Justice Chitty, under clause 18 of the second schedule to 
the Presidency Towns Insolvency Act, that the appellant had failed 
to establish her claim against the estate of the insolvent on the basis 
of an equitable mortage. The case for the appellant is that on 
the loth January, rpii, she advanced, on a deposit of title-deeds 
by the borrower, a sum of Rs. laooo through her son Lachmi Chand 
Karnawat to one Kissori Mohan Roy who has been subsequently 
adjudged an insolvent. When the appellant discovered that her 
name had not been included in the schedule, on the 5th February, 
1914, she made an application for an investigation of her mortgt^e 
under clause 18 of the second schedule to the Insolvency Act. 
In the course of these proceedings, her claim appears to have been 
resisted by a firm named Pitambar I^ilambar Shah, who had been 
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described as creditors of the insolvent, although they asserted that 
they were not mortgagees but purchasers of a part of the estate of 
the bankrupt. If the position they took up was correct, they would 
not be necessary or proper parties to the proceedings and their 
right to intervene therein was, as might be expected, challenged 
at an early stage. They were permitted, however, to take an active 
part in the enquiry held under clause 18, without any determination 
of their precise position. Indeed, the record shows that the cross- 
examination of the witnesses was conducted principally by Counsel 
on their behalf the Official Assignee was no doubt represented, 
but he appears to have taken only a subordinate part in the enquiry. 
The result was that, after a full investigation, Mr. Justice Chitty 
came to the conclusion that the mortgage-debt of the appellant 
was not established. When the present appeal, to which Pitambar 
Nilambar Shah were joined as opposing creditors, was taken up for 
disposal sometime ago, the Court of Appeal directed that their 
status should, in the first instance, be determined and an issue to 
that effect was sent down for investigation. It has now transpired, 
on an enquiry made by Mr. Justice Greaves pursuant to the order 
of the Court of appeal, that Pitambar Nilambar Shah were purcha- 
sers and not mortgagees of the estate of the insolvent. The 
consequence follows that they are not creditors of the insolvent ; 
they were thus not proper parties to the proceedings in the Court 
below, nor are they proper parties to this appeal ; and, as a 
matter of fact, they have not been represented at this the final 
hearing of the appeal before this Court. 

On behalf of the appellant, two points have been urged, namely, 
firsty that all the cross-examination held at the instance of Pitambar 
Nilambar Shah should be eliminated from the record, and secondlyy 
that the public examination of the insolvent under section 27 
cannot be used as evidence against her. In my opinion, both the 
objections are well founded and must prevail. 

As regards the first point, it has been argued on behalf of the 
Official Assignee as also of a creditor who did not appear in the 
Court below but who upon his own application has been made 
a party respondent to this appeal, that the course proposed should 
not be adopted, and, that, if the argument of the appellant prevails, 
the case should be remanded for a fresh investigation. Mr. Sircar 
who appeared on behalf of the added respondent has further argued 
that the statements made by the son of the appellant in cross- 
examination may, in any event, be treated as admissions within the 
meaning of the Indian Evidence Act, and may accordingly be 
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considered by the Court in the determination of this appeal. In my Civil. 

opinion, it is obvious that the cross-examination at the instance of 19,6. 

Pitambar Nilambar Shah must be entirely eliminated from the jarwaBai 

record. The right to cross-examine belongs, as is clear from section v. 

137 of the Indian Evidence Act, to an adverse party. The firm Pu amba r. 
of Pitambar Nilambar Shah did not in reality occupy the position of Afooktrjee, f . 


an adverse party, as has now been finally decided. Consequently, 
no right‘to cross-examine was vested in them. It follows conclu- 
sively that they should not have been allowed to intervene in the 
proceedings and to take part in the cross-examination of the witnes- 
ses and the record must he restored to the condition it would have 
attained had there been no cross-examination at their instance. It 
is also clear that the ingenious argument that the statements made 
by the son of the appellant may be treated as admissions, is entirely 
untenable. Section 18 of the Indian Evidence Act, upon which 
reliance has been placed, provides that “ Statements made by a 
party to the proceeding or by an agent to any such party, whom 
the Court regards, under the circumstances of the case, as expressly 
or impliedly authorised by him to make them, are admissions.” 
In the first place, it is clear that section 18 can be of no avail if the 
cross-examination is, as I hold it must be, eliminated ; in the 
second place, it is clear that the statements mentioned were not 
made by a party to the proceedings, nor were they made by an 
agent to any party whom the Court may properly regard, under the 
circumstances, as expressly or impliedly authorised by him to make 
them. We cannot reasonably hold that the son of the appellant was 
even impliedly authorised to make those statements under the 
circumstances in which they were made, namely, in answer to the 
questions improperly put in cross-examination by a party not 
entitled to participate in the proceedings, i hold accordingly that 
the statements in cross-examination conducted at the instance of 
Pitambar Nilambar Shah must be ignored. 

As regards the second point, it is incontestable that the notes of 
the public examination of the insolvent, though admissible against 
him under section 27 (6) [i?. v. Erdheim (i)] cannot be used against a 
creditor who had no opportunity to cross-examine him, and it is note- 
worthy that though the insolvent was examined afresh in the present 
proceeding, no attempt was made to contradict him by reference 
to the notes of his public examination. 

We must accordingly consider the case on the remainder of the 
evidence, and, when we do so, it becomes plain that the decision of 

(i) (1896) 2 Q. B. 260, 
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Mr. Justice Chitty cannot be supported. There is a prima facie 
case established on the evidence that the transaction which forms 
the basis of the claim of the appellant was real and that a sura of 
Rs. T2000 was actually advanced by the appellant to the debtor, as 
alleged by her son. This case has not been successfully met 
by the Official Assignee or by any of the creditors ; her claim to 
rank as a secured creditor of the insolvent must consequently 
succeed. 

But it has been argued that the Official Assignee as also the add- 
ed respondent should be allowed an opportunity to have the matter 
re-investigated in their presence. I think we should not accede 
to this application. The added respondent did not appear in the 
Court below. I need not decide whether he was entitled as a matter 
of right to intervene in the proceedings ; if he was so entitled, he 
should have availed himself of the opportunity and cannot now 
claim an indulgence ; if he was not entitled to appear, he cannot 
now ask for a retrial. Tne official assignee is in no better position ; 
he did appear in the Court below, and, no good reason has been 
assigned why he took a Subordinate part in the proceedings and 
why he permitted the cross-examination of the witnesses to be 
conducted in the main by a party who was not only not admitted 
to be a creditor, but whose right to intervene in the proceedings 
at all was challenged. 

On these grounds, I hold that this appeal must be allowed 
and the order of Mr. Justice Chitty discharged. 


The respondent then applied for review of judgment and obtained 
a rule on the 21st March, 1916, which came on for hearing on the 
loth April, 1916. 

Mr. N. Sircar in support of the Rule. 

Mr. B, K. Ghose (with him Mr. Langford James) showed cause. 

The principal contention urged in support of the review was that 
the case should be remitted to the trial Court for further enquiry. 

In answer to the rule it was pointed out that the order sought 
to be reviewed had been carried out and the money had already 
been paid on its basis. 

The Court held that sufficient grounds had been made out to 
justify the rule being made absolute on Mr. Sircar’s client under- 
taking to give security for rupees 2000 to the satisfaction of the 
Registrar within one week. 
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The appeal was then reheard on the i8th April, 19161 when the 
following judgments were delivered : — 

Sanderson, C. J. — In my judgment this is a somewhat difficult 
case, and the circumstances are quite out of the ordinary and I hope 
exceptional. When the case was last before us we decided the 
appeal upon part of the evidence which was given before Mr. Justice 
Chitty. We did not look at the other part of the evidence on the 
ground that, that evidence had been elicited by a party who, in 
our opinion, had no right to be present in the proceedings. There 
was no statement made, when that hearing was taking place, to the 
effect that the cross-examination of the witnesses by 'the Counsel 
appearing for Pitambar Nilainbar Shah had been adopted by the 
Official Assignee ; since then, facts have been brought to our notice, 
with regard to what took place in the Court below, upon which the 
allegation was based, that the cross-examination by the learned 
Counsel who was appearing for Pitambar Nilambar Shah had in 
fact been adopted by the Official Assignee. Speaking for myself 
I am not even now satisfied that the cross-examination was adopted 
in such a way as to make it clear to the Court that the Official 
Assignee was adopting in its entirety the cross-examination by 
the learned Counsel for Pitambar Nilambar Shah. But it has been 
made clear to me that it is probable that there was some misunder- 
standing, some misapprehension, as to what the position of the 
various parties was : and, as this is not a matter confined to the 
claimants on the one hand and Mr. Sircar’s client on the other, 
but is a matter which affects the interest of all the creditors in the 
estate, and inasmuch as the sum involved is a large sum, I think 
that the interests of justice will only be served by having this matter 
further enquired into : “ Therefore, the case should be remanded 

to the Insolvency Court for the purpose of having the enquiry held ; 
and, when that enquiry is held the Official Assignee will appear on 
behalf of all the creditors. Mr. Sircar’s client was given leave 
to appear at the hearing of the appeal in order that he might assist 
the official Assignee in the argument on the appeal. He has so 
appeared and the proceedings in connection with the appeal are 
now at an end. Therefore, Mr. Sircar’s client’s right to appear in 
these proceedings also comes to an end. It is our opinion that 
when the further hearing takes place the Official Assignee — and I 
think that this was intended by the Insolvency Act — should appear 
and conduct the proceedings on the part of all the creditors and 
in the interests of all of them. Mr. Sircar’s client will have, no 
right to appear in that further hearing, unless be can convince the 
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Court of first instance that he has a right to do so independent 
of the leave which was given by the appeal Court to appear in the 
hearing of the appeal. 

As regards the costs of this appeal, Mr. Sircar’s client gave an 
undertaking to be responsible for them if the Court thought right 
to make him pay them ; or, the Court may deal with them in 
any way it thinks fit. It may turn out that the further hearing 
may be wholly infructuous : and, if that contingency does arise then 
these infructuous proceedings will have been taken at the instance 
of Mr. Sircar’s client. Therefore, we propose to withhold our 
decision with regard to the costs of Mr. Sircar’s client, until we 
know the result of the further hearing. 

With regard to the costs of Mr. James’s client and of the Official 
Assignee, I think they should abide the event of the further hearing. 

I should add that this order which we have made must be taken 
as having been made at the instance of the Official Assignee for 
whom Mr. Bagram appears, and who has stated this morning 
that he asked us for this order of remand. 

WoodrofFe, J.~I agree. 

Mookerjee, J.— I agree. 

Appeal allotoed, case remanded. 


APPELLATE CIVIL. 

Bijore Mr, Justice D. Chatterjee and Mr, Justice Beachcroft. 
SARODA PRASAD ROY CHAUDHURI and others * 

V. 

KHAJA MAHAMMAD YUSUF and another.^ 

fishery right — River ^ changing its course — Fishery^ owner of— New channel^ 
Jshery right in ^ belonging to another — Owner of the fishery^ if entitled to 
follow the river. 

The owner of the fishery of a river which has taken a new course and flows 
through a channel in which another has a right of fishery cannot, share in the 
fishery in the united waters. 

^ Appeal from Appellate Decree, No. 3903 tf 1912, against the decision of 
R. Garlick Erq., District of Dacca, dated the 1 3lh August, 1912, affirming 

that of Bubii Sarat Chandra Sen, Subordinate Judge, 4lh Court, of Dacca, dated 
the i7lh December, 1910. 
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Nohin Chunder Roy Chowdry Radha PeaM Debia (i) referrM to. Civil, 

Raja Srinath Roy v. Dinahandhu Sen (2) distinguished. 1916. 

The solution of the question as to whether the owner of the fishery of a river Saroda 

is entitled to follow the river when it has changed its course lies mainly in the v. 


. . • ^ i- xv .. .,1. • j- • i, - Mahammad Vusiif. 

answer that can be given to the question whether or not the invading river has 

lost its identity. 

Appeal by the Plaintiffs. 

Suit for declaration of title to and possession of the fishery in 
the branch of the river Buriganga, known as Turag. 

The material facts will appear sufficiently from the judgment of 
Beachcroft J. 

Sir Rask Behary Ghosh, Babu Jogeih Chandra Roy and Bahu 
Rajendra Chandra Guha for the Appellants. 

Babu Ram Charan Mitra, Babu Mohendra Nath Roy, Mouhi 
A. K. Fuzlul Huq, and Babu Prokash Chandra Pakrashi for the 
Respondents. 

c. A. V. 

The following judgments were delivered : 

BeSlcheroft, J.— The Buriganga is a large river in the Dacca April, ij. 
District One of its tributaries, flowing into it from the north is the 
Turag River. About seven miles from the Buriganga, the I'urag 
bifurcates. The western branch after bifurcation, appears to have 
been always known as the Turag and fell into the Buriganga in the 
neighbourhood for village Bhakurta. The eastern branch to which, 
or to parts of which, different names have been given such as 
Saparia River, Mirpur River and Maspara River, joins the main river 
not very much further down. The plaintiffs are the owners of the 
fishery in the branch which went by the name of the Turag, while 
the defendants owned the Buriganga fishery, which included the 
channel in dispute. 

The western branch no longer falls into the Buriganga near 
Bhakurta. The mouth of that branch silted up many years ago 
and the Turag took a new course to the east and having joined the 
eastern branch near village Mirpur now discharges its waters into 
the Buriganga through the last half mile or so of the eastern branch. 

It is the fishery in this last stretch of water from Mirpur village 
to the Buriganga that is in dispute in this case. 

Both Courts have dismissed the plaintiffs* suit for declaration of 
title and possession, finding that title has not been proved. 

(0 (1866) 6W. R. 17. 

(2) (1914) ao C. L, J. 38s ; I. L. R. 42 Cilc, 489, 
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It is now argued on appeal, on the authority of the case, Raja 
Srinatk Roy v. Dinabandhu Sen (i), that the plaintiffs, as owners of 
Turag fishery were entitled to follow the river when it changed its 
course and therefore they are entitled to at least a share in the 
fishery from Mirpur down to the Buriganga. 

In any attempt to apply the decision referred to to the present 
case, it must be remembered that in the case before the Privy 
Council the river under discussion had made for itself a new channel 
where none existed. 

The principle enunciated in that case will apply to the Turag 
fishery up to the point where the Turag branch joins the eastern 
branch, but there the parallel between the two cases stops. 

At first sight it would seem a simple solution to say that the 
owners of the two fisheries should share in the fishery in the united 
waters. Now apart from the objection that the result would be 
that the invaded fishery would for a certain portion of its length 
lose the character of a several fishery, there are practical difficulties 
in the way of adopting this apparently simple solution. In the first 
place there would be the difficulty of estimating the respective shares 
to be allotted to the two fisheries ; the benefit, if any, to the 
invaded fishery might vary at different seasons of the year. It is not 
by any means certain that the invaded fishery would be benefited 
by the addition of the waters of the invading river. There would 
be an opportunity for more fish to come into the fishery, but there 
would be a corresponding opportunity for more to go out. The 
influx of the new river might be positively injurious to the existing 
fishery, the whole natural advantages of which it might affect, or 
even destroy. There would be nothing to prevent the owner of 
the invading river placing a barrier across his river to prevent the 
exit of fish from his river, while enjoying a share in the fishery in 
the mingled water of the two rivers. 

I am aware of only one case in which a similar question has 
been decided, the case of Nobin Chunder Roy Choivdhry v. 
Radha Peart Debia (2). In that case it was decided :that a 
person’s rights were not increased because his river flowed through 
a channel in which another had a fishery. This case was referred 
to in the case of Raja Srinath Roy v. Dinabandhu Sen (i), and it 
was distinguished from other cases cited on the ground that the 
dispute was between the owners of two fisheries and not between 


(1) (19x4) ao C. L. J. 38s ; I* L* R- 42 Calc. 489. 

(2) (t866) 6 W. R. 17. 
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the river had been diverted. 1916. 

In my opinion the solution of the question lies mainly in the 
answer that can be given to the question whether or not the invad- v. 


ing river has lost its identity. In extreme cases the answer would ^ 

probably not be difficult. In the case where the invading river Bfackcroft^ /. 

was insignificant in size in proportion to the invaded river there 

would probably be no hesitation in saying that the former river had 

lost its identity. At the other end of the scale we might have the 

case of the invading river being so powerful as to destroy the 

channel of the invaded river and divert it into a new course. In 

that case the answer would probably be that the invaded river and 

not the invader had lost its identity. It is in intermediate cases 

that difficulty would be felt, it is impossible to prescribe any hard 

and fast rules for the purposes of ascertaining the conditions in 

which the river may be said to have retained or lost its identity. 

And I feel the less inclination to attempt to do so as this aspect of 
the matter was not made the subject of any detailed discussion 
before us. And there is another equally weighty reason for not 
making the attempt, namely, that the loiper Courts were not asked 
to consider the plaintiffs* right from this point of view at all. If we 
were to give effect to the argument we should have to remand the 
case for findings, for which fresh evidence would have to be taken. 

That would in ray opinion be unjustifiable as the case made by the 
plaintiff in their plaint was that the whole of the eastern branch 
of the Turag below the bifurcation down to the Buriganga was 
included in their fishery. 

That case having failed and the attempt to establish title by 
adverse possession having failed the plaintiffs have been driven to 
set up a new case and as that new case would depend on fresh 
evidence it is too late to entertain it now. 

1 think the appeal should be dismissed with costs, to be divided 
half and half between the Government and the Nawab. 

Chatterjee, J, — I agree. 

A. N. R. C. 


Appeal dismissed. 
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Before Mr. Justice N. R. Ckatterjea, and Mr. Justice Richardson. 

RAJ EN DR A KUMAR ROY and others 

V. 

MAHARAJA MANINDRA CHANDRA NANDI. * 
Diluvion—JoUt total extinction of^JCa&idiat — Tenant ^ if liable to p%y rent. 

Rent is paid by a tenant for the use of land, and if for no fault of his own, 
the lands are washed away, he cannot, on general principles, be held liable* to 
pay rent. 

Afsurooddin \. Musst Sharooshee Bula Dabee (i) and SAeii Enayutoollah 
V. Sheik Elaheebuksh (a) referred to. 

A kabuliat contained a stipulation to the effect — “ cultivation or non-cultiva* 
tion, profit or loss in respect of the jote shall be ours. We shall not be competent 
to make any objection to the rent settled 

Heldt that the lessees thereby agreed not to make any objection to pay rent 
only on the grounds stated, vh , hon.cultivation, and similar grounds which 
pre.suppose the existence of the lands, and not where the lands are entirely 
washed away ; and as such they were not precluded by the terms of the kabuliat 
from pleading non-liability to pay rent if all the lands of the jote were washed 
away. 

Appeals by the Defendants. 

Suit for arrears of rent. 

The material facts will appear sufficiently from the judgment of 
N. Chatterjea, J. 

Babus Jogesk Chandra Roy and Madhab Gobind Roy for the 
Appellants. 

Babus Ram Chum Mitter, Jogesh Chandra Dey, Mtmendra Nath 
Sen and Sarat Kumar Mitter for the Respondents. 

c. A. V. 

The following judgments were delivered ; 

N. Chatteijea J. — ^These appeals arise out of suits for rents of 
two jotes, one comprising 24 bighas and odd, and the other 23 
bighas and odd. 

The defence was that all the lands of the jotes had diluviated 
and that the defendants were not therefore liable for the rent. There 
was a local investigation by a commissiner, and it was found that 
the jotes “ suffered total extinction on account of diluvion.” 

The lands were held under two kabuliats for a term of 5 years, 
and there was a stipulation that on the expiry of the term a fresh 
settlement would be taken on enhanced rents. No fresh settlement 

* Appeals from Appellate Decrees, Nos. 2388 and 2759 of t9t4i against the 
decrees of M. Yusuf, Esq., District Judge of Rungpur, dated the 14th of May, 
1914, reversing the decrees of Babu Annada Prosad Majumdar, Munsiif, ist 
^urt, at Gaibandha, dated the 31st March, 1913. 

(1) (1863) Marshall 558. (2) (1864) W. R. Gap. No. Act. X Rulings 42, 
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was taken, and the defendants paid rent for two years (after the 
expiry of the lease) during which the lands were partly diluviated. 

They did not pay rent for the years in suit as the lands were wholly 
washed away. 

The Court of first instance dismissed the suit, but his decree 
was reversed and the suit was decreed, by the Court of appeal below. N. 
The defendants have appealed to this Court 

The learned District Judge differing from the Munsiff held that 
according to the agreement contained in the kabuliat the lessees 
were not entitled to claim any reduction of the rent 

The jotes consisted of 24 bighas and 23 bighas of land respec* 
lively but they were stated to be tenures in the written statement and 
in the judgment of the Court of appeal below, and the arguments 
in this Court proceeded upon that footing. 

The learned District Judge observes — “ Now one of these stipu- 
lations is to the effect that on no account should the lessee be 
entitled to claim any reduction of the rent settled under the 
kabuliats.** The kabuliat however does not contain the words “ on 
no account." All that it says is that the “cultivation or non- 
cultivation," profit or loss in respect of the jote shall be -ours. We 
shall not be competent to make any objection to the rent settled.” 

We think that the lessees agreed not to make any objection to pay 
rent, only on the grounds stated before viz., non-cultivation etc., on 
similar grounds which pre-suppose the existence of the lands and 
not where the lands are entirely washed away. Had it been 
intended that the lessees would be bound to pay rent even if the 
lands were diluviated, it would have been so stated in the kabulials. 

We are of opinion that the lessees were not precluded by the terms 
of the kabuliats from pleading non-liability to pay rent if all the 
lands of the jotes were washed away. That being so, we think the 
defendants are exempted from the payment of rent for the years in 
suit. 

It is contended on behalf of the respondents that as the defend- 
ants were holding over, they were liable to pay rent so long as they 
did not surrender the jotes or avoid the tenancy. But rent is paid 
by a tenant for the use of land, and if for no fault of his own, the 
lands are washed away, be cannot, on general principles, be held 
liable to pay rent. Section 52 of the Bengal Tenancy Act provides 
that every tenant shall be entitled to a redaction of rent in respect 
of any deficiency proved by measurement to exist in the area of 
of bis tenure or holding as compared with the area for which rent 
has been previously paid by him. In the present case all the lands 
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of the tenure had been washed away, and we do not see why the 
defendants are not entitled to claim exemption from payment of rent 
in a suit for recovery of rent. In the case of Afsurooddin v. Musst. 
Shorooshee Bula Dabee (i), Sir Barnes Peacock C. J. observed “ It 
was contended that the respondent would not be entitled to any 
diminution of rent if the land had been washed away. But we 
think be is so entitled, unless there was an express stipulation that 
he should pay whether the land was washed away or not. If a man 
stipulates to pay rent, it is clear that he engages to pay it as compen- 
sation for the use of the land rented, and independently of section 
18, Act X of 1859, we are of opinion that according to the rules of 
law, if a Talookdar agrees to pay a certain amount of rent, the 
tenant of it is exempt from the payment of the whole rent if the 
whole of the land be washed away or of a portion of the rent, if 
a portion only be washed away. According to English law a tenant 
is entitled to abatement in proportion to the quantity of land washed 
away, and he is entitled to that abatement in a suit brought by the 
landlord for arrears of rent.” 

Again in Sheik Enayutoollah v. Sheikh Elaheebuksh (2) Sir 
Barnes Peacock C. J. held that a tenant whether with or without 
a right of occupancy is entitled to abatement of rent for land 
washed away, unless precluded by the terms of the Kabulyat 
from claiming that abatement, and referring to the rule laid 
down in Bacon’s Abridgment 7th Edition Vol. vii, page 63, that 
if the use of the thing be entirely lost or taken away from the tenant 
the rent ought to be abated or apportioned because the title to the 
rent is founded upon this presumption that the tenant enjoys the 
thing during the contract, observed that the rule is founded on the 
principles of natural justice and equity that if a landlord let his land 
at a certain rent to be paid during the period of occupation, and 
the land is by the act of God, put in such a state that a tenant 
cannot enjoy, the tenant is entitled to an abatement. 

We are accordingly of opinion that the defendants are not liable 
for the rents claimed. The decrees of the Court of appeal below 
are reversed and those of the Court of first instance restored with 
costs here and in the Court below. 

Rich&rdson, J. — I agree and merely add that a similar principle 
is enunciated in clause («) of section 108 of the Transfer of Property 
Act. 

A. N. R. c. Appeals allowed. 

(i) (1863) Maishall (2) (1864) W. R. Gap. No. Act X Rulings 4a, 
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Before Sir Lancelot Sanderson, Knight, Chirf fustice, and 
Sir Asutosh Mookerjee, Knight, Judge, 

JATINDRA NATH RAY and others 

V. 

SAHIDANNESSA KHATUN and others* 

Co^mmr — TitU^ denial of— Joint possessim-^Ouster^ what constitutes. 

Where the defendants, who appeared to be co-sharers of the plaintiffs a-, 
regards the land in dispute, had all along been denying the title of the plaintiffs, 
and setting up the interest of a third party, and asserted that they had been in 
possession of the land under that person : 

ffeld^ in a suit for recovery of possession of the land upon declaration of 
title, that the plaintiffs w^re entitled to a decree for joint possession. 

fVatscn Co, v. Ram Chuni Dutt (t), Lachmesivir Sinj^k v, Manowap^ 

Hossein ( 21 , and Moheth Narain v. Rlawbut Pathak (3) distinguished. 

Per Mookerjee^ /• : — Prima facie ^ co-owners are entitled to hold joint pos.ses. 
sion of joint property ; consequently, if one co-sharer seeks to defeat the claim of 
another co-sharer to joint possession of joint property, special circumstances 
must be alleged and established so as to justify exclusive occupation of the joint 
property by one of the co-owners. 

A co-sharer who has been ousted from joint property is entitled to recover 
joint possession. # 

Afohesk Ndrain V, Mowbut Patbak ( 2 ) and Lokenath v. Dhakeswar 
erred to. 

To constitute ouster a physical eviction is not essential ; if a co-owner is in 
possession on behalf of or under an adverse claimant under such circumstances 
as to evidence a claim of exclusive right and title and a denial of the right of 
the other co-owners, there is an ouster in law. 

The acceptance by the defendants of a lease of the disputed land from an 
adverse claimant, and their entry upon the land in assertion of the title so 
derived from the adverse claimant, should be deemed to be an ouster of their 
co«sharers, the plaintiffs. 

Siseswar v. Bhagabati (5) relied on, 

* Letters Patent Appeal, No. 59 of '1914, against the decision of Mr. Justice 
MuHidc, dated the 19th May, 1914. in Appeal from Appellate Decree No. 1468 
of 1908, against the decree of S. N. Mitra Esq., Subordinate Judge, of Faridpur, 
dated the 3nt March, 1908, modifying the decision of Babu Birendrn Kumar 
Dutta, MunsifT at Bhanga, dated the 15th June, 1907. 

(I) (1890) 1 . L. R. 18 Calc. TO ; L. R. 17 I. A. no. 

(a) (i89t) I. L. R. 19 Calc. 353 j L. R. 19 I. A. 48. 

( 3 ) (*905) 1 C. L. J. 437 ; I. L. R. 32 Calc. 837. 

(4) (19*4) C. L. J. 253. 

( 5 ) (* 9 * 5 ) *4 C. L. J. 38. 
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Appeal by some of the Defendants. 

PlaintilTs brought this suit for recovery of joint possession of the 
land in dispute on declaration of their title to -l-ths share thereof. The 
contesting defendants admitted the plaintiffs’ allegation that the 
plaintiffs were entitled to ^ths share in Zemindari No. 5<;S7, and they, 
the defendants, were entitled to ^th share in that Zemindari ; but 
they alleged that the land in question did not belong to No. SSS 7 
at all, but belonged to estate No 2540, and that the owner of 
estate No. 2540 granted to them a lease, and accordingly they settled 
the land with tenants, and were in possession of the same by virtue 
of that title. 

The Court of first instance found that the disputed land was not 
included within the plaintiffs’ mouzi, that the suit was barred by 
limitation and was bad for misjoinder of causes of action, and as 
such dismissed the suit. 

On appeal the learned Subordinate Judge held that the land was 
situated within thfe plaintiffs’ Mouzah, and reversing the findings 
of the first Court, decreed the suit giving the plaintiffs joint 
possession with the defendants. 

Against that decision the contesting defendants preferred an 
appeal to the High Court. 

'Badu Provas Chandra Mitra for the Appellants.** 

Babu Surendra Chandra Sen for the Respondents, 

The following judgment was delivered by 

Mullick, J . — ^The land in dispute consists of three plots m'aasur- 
ing 4 bighas. For I he sake of convenience, I will describe them as 
plots (a), (S) and (r) corresponding respectively to plots ka, kha, 
and ga. The plaintiffs claim this land as part of their estate 
No. 5557 in which they are co-sharers to the extent .of 13 annas 
3 pies and the defendants Nos. 18 and 19 to the extent of 2 annaa 
' 8 pies. 

The plaintiffs allege that these defendants together with other 
defendants, have dispossessed them. The defendants Nos. ao and 21 
claim the lands as appertaining to their Mouza Probhakardi, estate 
No. 2540. They allege that plot (r) is debutter land in the posses- 
sion of their tenants and that plots (a) and (b) together with the 
rest of the Mouza have been leased by them in /a/nt to the 
defendants Nos. t 8 and 19. The defendants Nos. 18 and 19 
support this case and claim to be in possession of plots (a) and (b) 
through their tenants for over 40 ye|rs. The remaining defendants 
are tenants. 

The Munsiff found that the lands in suit were not included 
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within the plaintiffs* Mouza. He also found that the suit was barred 
by limitation, and was bad for misjoinder of causes of action. On 
appeal, the subordinate judge found that the land was situated 
within the plaintiffs* Mouza nnd he has decreed the suit giving the 
plaintiffs joint possession with the defendants Nos. 18 and 19 with 
mesne profits to be ascertained in the Execution Department. The 
defendants Nos. 18 and 19 prefer this present second appeal. 

A preliminary objection 's taken to the effect that substitution 
has not been made in due time of the heirs of the plaintiff Jogendra 
Nath Roy and the defendant Debendra Nath Roy who died respec* 
tively on the 15th October 1909 and 27th November 1909. Substi- 
tution subject to objection was allowed to be made by the Bench 
in which the appeal was filed. I have now heard the parties and 
the objection to substitution after the proper time and am satisfied 
that there was sufficient ground for the delay. That ground is that 
owing to the death of an important servant of the appellant, it was 
not known that Jogendra Nath Roy and Debendra Nath Roy had 
died. It is explained that there was great confusion among the 
papers of the deceased servant. The delay under the circumstances 
is justifiable. 

I next proceed to discuss the merils of the appeal. 

The first question is whether a decree for joint possession can at 
all be sustained in this case', or whether the proper remedy for the 
plaintiffs is to sue for partition. 

Pfitna fade, it would appear that the case of Walson ^ 
Co. V. Ram Chund Dutt (i) is a bar to the plaintifl’s prayer 
for joint possession. But that case is distinguished on the ground 
that in order that a co-sharer defendant may avail himself of the 
principle laid down in that case, he must show that he has been 
engaged in a proper course of cultivation. In the present suit the 
co-sharer defendants having set up a title adverse to that of the 
plaintiffs and inconsistent with the plea of joint ownership, it can 
not be said that they are carrying on a proper course of cultivation. 

1 think that there is no substance in the distinction sought to be 
made. 

In the case of Lachmeswar ^ngk v. Manowar Hossein (2) their 
Lordships observed as follows : — “But then they ask to have it 
declared that the rivet and the ferry are within Mouza Boigra and 
that the defendants may be restrained from offering opposition to 
their possession. If the defendants had not denied that title, it 
would clearly not have been proper to give them any such relief. 

(I) (1890) I. L. R, 18 Calc. 10. (3) (1891) I. L. R. 19 Calc. 253. 
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Should it make any difference in this respect that when asked to 
account for the profits of the ferry, the defendant has sought to 
protect himself by setting up a title in himself to the profits of the 
ferry and to the landing places ? With some doubt, their Lordships 
think not.” 

Upon the authority of the above case it would appear that even 
if the defendants at the trial set up the plea that the lands were not 
situated within the mouza jointly held by them with the plaintiff, 
that plea would not be sufficient to deprive them of the benefits of 
the equitable principles laid down in Watson* s case (1). These 
principles have been further discussed in Mohesh Nareun v. Nawbut 
Pathak (3) and the conclusion at which the Court arrived was that 
where the defendant has not received more than bis just share, he is 
under no liability to account to his other co-sharers. 

In the case before us, there is no evidence that the profits made 
by the appellants from the 4 bighas in suit are more than their just 
share. Therefore, they are not liable to account to the plaintiffs. 

It is also to be noticed that there is no finding that there has 
been any exclusion of the plaintiffs from enjoyment of the common 
property. The plea at the trial that the land was not part of the 
plaintiff’s mouza does not in my opinion amount to exclusion. 

In this view of the case the plaintiffs are not entitled to a decree 
for joint possession. * 

It is not necessary, therefore, to consider the question whether 
mesne profits should or should not be allowed and whether the suit 
is bad for misjoinder. 

The appeal succeeds, "^rhe decree of the lower appellate Court 
is discharged and in its place there will be a decree merely declaring 
that the land in suit appertains to the plaintiffs’ mouza. 

The appellants will get their costs throughout. 

The plaintiffs appealed under section 15 of the Letters Patent. 

Baku Surendra Chandra Sen for the Appellants. 

Dr, Dwarka Nath Mitter (for Babu Provas Chandra Mittet) fd^ 
the Respondents. 

The following judgments were delivered : 

Sanderson, C. J. — in this case, in my judgment, this appeal 
should be allowed. 

The action was brought by the plaintiffs claiming a dedaration 
of their title to -|fhs share in a certain property, and also claiming 
that on the declaration of' that title the plaintiffs should be admitted 

(a) ( 190 S) * C. L. J. 437- 


(i) (1890) I. L. R. 18 Calc. 10. 
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to joint possession with their co-sharers and they also claimed Civiu 

mesne profits. 1916^ 

In the first Court the suit was dismissed altogether. In the Jatindn 

second Court, the plaintiffs obtained a decree for a declaration of *. 

their title and for joint possession with their co-sharers who are ^ » *nn essa. 
defendants Nos. t8 and 19. Defendants Nos. 18 and 19 appealed. Sandtrsm, c,/. 


Mr. Justice Mullick upheld the decree so far as it concerned 
the title, but held that the plaintiffs were not entitled to joint 
possession with their co-sharers. The issues in the case were 

“ First — Is the suit barred by limitation ? 

Seconds— Is the suit bad for defect of parties ? 

Third — Is the suit bad for misjoinder of parties and causes of 
action ? 

JFourth’-^jyots the land in suit appertain to Mouja Muksudpur 
and 2 Semindari No. 5557? 

Fifth — What relief, if any, are the plaintiffs entitled to ? 

Have the plaintiffs their alleged right to the lands in 

suit ?” 

In the Court of first instance, one of the material points in 
dispute between the parties was as to whether the land in dispute 
belonged to 2 ^mindari No. 5557, or to Estate No. 3540, the defend- 
ants alleging that they admitted that the plaintiffs were entitled to 
4 ths share in Zemindar! No. *5557, and that they, the defendants 
were entitled to ^th share in that Zemindari. But they also alleged 
that the land in question did not belong to No. 555/ at all, but 
belonged to No. a 540. Their case was that the owner of Estate 
No. 3540 granted to these defendants Nos. 18 and 19, a lease, by 
reason of which they settled the land with the tenants in the year 
1896, so that the defendants were alleging that the plaintiffs had no 
interest whatsoever in the land in question, but that on the contrary 
.the land belonged to the owner of Estate No. 2540, and that they 
were tenants of the land. 

The questions stated by the learned Judge of the first Court of 
appeal were in substance the same as what they were in the first 
Court, but they were stated rather differently. The first issue was 
whether the plaintiff’s claim was barred by limitation. The second 
was whether the disputed land was within the plaintiff’s Zemindari 
in Mouza Makshudpur and whether the defendants had the alleged 
right. That right is one which I have just now referred to, namely, 
the right of lessees under the owner of No. 2540. The third issue 
was whether the plaintiffs were entitled to get hhas possession and 
wmsitat. 
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Now, the learned Judge of the first appellate Court held that 
the land in question was part of Estate No. 5557, as the plaintiffs 
alleged, and thereby decided that point against the defend ants. 
He also held that the case was not barred by limitation. 

I'hen when the case came to the High Court, the defendants ' 
Nos. iS and 19 shifted their ground : They realized that they must 
now approach the case from the point of view that the land in 
question was part of No. 5557, although all along they, the defend* 
ants, had asserted that it belonged to No. 2540, and that they urged, 
inasmuch as, they, the defendants Nos. 18 to 19, were co-sharers 
with the plaintiffs in that Estate No. 5557, and they bad been in 
occupation thereof, they could not be deprived of possession, placing 
reliance upon the cases which have been referred to in the course 
of Mr. Justice Mullick’s -judgment. The first of these cases was 
Watson «&* Co. v. Ram Ckund Dutt (i) ; the second was 
Lachmeswar Singh v. Manowar Hosstin (2) ; and the third was ; 
Mohesh Narain v. Nawbut Pathak (3) ; in which Mr. Justice 
Harington and ' my learned brother Mr. Justice Mookerjee gave 
the decision. In my judTgment, none of those cases covers this case. 
The defendant Nos. 18 and 19 asserted all along that their right to 
the land in question depended upon the title of a third person, 
namely, the owner of Estate No. 2540, and that they were in posses- 
sion of the land under that person. They disputed the plaintiff's 
allegation that this land was part of the zemindari of which the 
plaintiffs and the defendants were co-sharers : and, consequently this 
case does not come within the decision in Watson <&* Co*s case (1), 
which is the basis of all these cases for this reason ; In that case 
the land was held by two persons in common, one of whom was in 
actual occupation of part cultivating it as if it had been his separate 
property the other co-sharer attempted to enter on the land : the 
co-sharer in occupation resisted and it was held that as the resis- 
tance was made for the object of protecting himself in the profitable 
use of the land in good husbandry and not in denial of the other's 
title, such resistance was no ground for proceedings on the part of 
the other to obtain a decree for joint possession. In this case, 
defendants Nos. 18 and 19, although as a matter of fiict it turns out 
DOW that they were co-sharers of the land in question, had in fact 
all along been setting up the interest of a third party and were 
denying the title of the plaintiffs. For this reason I think that this 
case in no way comes within the decision in Watson Co.*t case(i) 

(1) (1890) I. L. R. 18 Calc. 10. (2) (1891) I. h. R. 19 Calc. 253. 

( 3 ) (*905) * C. L. J. 437. 
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The passage in the subsequent case, 'Lachmesivar Singh v. 
Manowar Hmein (i ', which was read at ray request by Dr. Dwarka 
Nath Mitter shows that that decision was based upon the reason 
that although the co-sharer had set up the ferry and at one time had 
disputed the right of his co-sharers to have anything whatever to 
do with it, it was held that although he had taken up that position, 
he did not interfere with the plaintiffs', the co-sharers’, possession 
of the river and he in fact did not exclude any co-sharers. In the 
present case the defendants did exclude the co-sharers ; Through 
their tenants they occupied the land not as co-sharers but, as already 
pointed out, setting up the title of a third party and denying the 
plaintiff’s title and by so doing they excluded the co-sharers, the 
plaintiffs. For these reasons the cases to which I have referred 
do not cover this case. The learned Judge, I think with great 
respect to him, was misled when he thought there was any similarity 
between the facts of this case and those of the above-mentioned 
cases. 


Civil. 

1916. 
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Sahidannessa. 
Sanderson, C. J, 


With regard to the last point which was urged by Dr. Dwarka 
Nath Mitter, namely, that this case should be remitted to the Court 
of first instance, in order that an issue should be tried between the 
plaintiffs and the defendants, treating them both as co-sharers, and 
in order that the defendants might be allowed to set up the defence 
that they had been in occupation of the land in question as co- 
sharers and were cultivating the land as co-sharers with the consent 
of the plaintiffs, although personally I am always most anxious that 
the real issues between the parties sh >uld be investigated, especially 
if that can be done by making proper provision as regards costs, 
I do not think that this is a case in which we should do that. It 
has been pointed out by my learned brother Mr. Justice Mookerjee 
that this litigation has been going on for the last ten years and it 
was not until the last moment when the case came before Mr. Justice 
Mullick in the High Court that this point apparently was ever 
thought of.^ Besides it was quite inconsistent with the case set up 
in the Court below. I do not think we would be doing justice to 
the plaintiffs in this case if we were to accede to this argument of 
the learned Vakeel. 


For these reasons 1 think this appeal should be allowed the 
judgment ' of Mr. Justice Mullick set aside and that of the first 
app^te Court restored. The plaintiffs are entitled to their costs 
of this appeal and the appeal before Mr. Justice Mullick. * 

(l) (iSqi) 1*1.. R. 19 Calc. 26^. 
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Civil . Mookerjoe, J. — I agree that the judgment of Mr. Justice 

1916. Mullick cannot be supported. 

Jatindra The plaintiffs instituted this suit on the 23rd February, 1906, 

Sahidannessa. fot recovery of possession of a parcel of land upon dilatation of 
title. Their case, shortly stated, was that the disputed land was 
comprised in estate No. SSS/on the revenue rolls of the Collector 
of Faridpur, that they along with the eighteenth and nineteenth 
defendants, were proprietors of that estate in the proportion of five 
to one ; and that on the i8th February, iSpy, their co-sharers and 
the other defendants had unlawfully taken exclusive possession of the 
land. They prayed accordingly for recovery of joint possession on 
declaration of the aforesaid title to a |ths share of the land in suit. 
The defence in substance was that the disputed land was not 
comprised in estate No. 5557, that it did not constitute the joint 
property of the plaintiffs and their co<sharer defendants, that it was 
the property of the two other defendants who were proprietors of 
another estate No. 2540 on the revenue rolls of the collector of 
Faridpur and that the defendants were lawfully in possession as 
lessees under the proprietors of that estate. The defendants further 
pleaded that the suit was barred by limitation, inasmuch as neither 
the plaintiffs nor the defendants as their co-sharers had been in 
occupation of the land as included in estate No. 5557 within 12 
years antecedent to the institution of the suit. The court of first 
instance found upon the questions of title and limitation against 
the plaintiffs and dismissed the suit. Upon appeal the Subordinate 
Judge came to the conclusion, first, that the land was included in 
estate No. 5557 as alleged by the plaintiffs and not in estate 
No. 2540 as asserted by the defendants, and secondly, that the 
plaintiffs had been in possession within 12 years of the institution 
of the suit. The Subordinate Judge accordingly made a decree in 
favour of the .plaintiffs, which entitled them to recover possession 
to the extent of their |ths share jointly with the co-sharer 
defendants. 

On appeal to this court the decree of the Subordinate Judge 
was assailed principally on two grounds, namely, first that the 
decision was erroneous in respect of the question of title ; and, 
secondly^ that even if the question of title was deemed concluded 
by the decision of the Subordinate Judge the plaintiffs were not 
entitled to a decree for joint possession of the ' land. Mr. Justice 
Mullick has held that the plaintiffs are not entitled to joint posses- 
sion, and he has placed reliance upon two decisions of the Judicial 
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Committee, namely, Watson Co. v. Ram Chund Dutt (i) and 
Lachmeswar Singh v. Manowar Hossdn (a). 

This decision has now been assailed on behalf of the appellants 
upon two grounds, namely, first that the defendants should not be 
allowed, at this stage of the case, to fall back upon their position as 
co-sharers and to defeat the claim for joint possession of the land 
on the ground that they were entitled as co-sharers to take exclusive 
possession of the disputed land ; and, secondly that even if the 
defendants be permitted to rely upon their status as co-sharers, the 
decisions mentioned are of no assistance to them. In my opinion, 
these contentions are well-founded. 

It is plain that the defendants, even in their appeal to this Court, 
sought to maintain the'position that they had entered upon the land 
as lessees udder the proprietors of the estate No. 2540. It was not 
until after tliey had failed upon that point, that they turned round 
and relied upon their position as co-sharers of the plaintiffs in 
respect of estate No. 5557. Now, the rule laid down by the Judicial 
Committee in Watson Co. v. Ram Chand Dutt (i) which 
is a rule of justice, equity and good conscience, must be applied 
with reference to the circumstances of the individual case before 
the Court. Pritna facie, co-owners are entitled to hold joint 
possession of joint property. Consequently, if one co-sharer seeks 
to defeat the claim of another co-sharer to joint possession of joint 
property, special circumstances must be alleged and established 
so as to justify exclusive occupation of the joint property by one of 
the co-owners. No foundation for such a case has been laid in the 
pleadings, in the issues or in the evidence. The Court cannot now 
— after the matter has been fought for over ten years, upon entirely 
different lines — allow the defendants to make a new case, wholly 
inconsistent with what they had made before and to have a remand 
and retrial. Besides, it is perfectly plain, upon the admitted facts 
of this case that the defendants cannot possibly resist the claim for 
joint possession. The principle deducible from the cases is that a 
co-sharer who has been ousted from joint property is entitled to 
recover joint possession ; Mahesh Narain v. Nawbut (3) ; Lokenath 
V. Dhakeswar (4). In the present case there is no room for doubt 
that the plaintiffs were ousted by the defendants. No other effect 

(1) (1890) I. L. R. 18 Calc. 10; L. R. 17 I. A. no. 

(2) (1891) I. L. R. 19 Calc. 253 ; L. K. 19 I. A. 48. 

(3) {1905) » C. L. J. 437 ; I. L. R. 32 Calc. 837. 

(4) {1914) C. L. J. 253. 
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can possibly be attributed to the acceptance by the contesting 
defendants of a lease of the disputed land from an adverse claimant 
and to their entry upon the land in assertion of the title so derived 
from the adverse claimant : Bisemar v. Bhagabati (i). Reliance 
has been placed, however, upon a passage from the judgment of the 
Judicial Committee va Lachmeswar Singh v. Manowar Hossein {i) 
to show that the mere fact that a co-owner has set up an adverse 
title in himself does not disentitle him to the benefit of his position 
as a co-sharer. That case is clearly distinguishable on the ground 
that there the co-owner had not been excluded from the enjoyment 
of the joint property. In the case before us, on the other hand, the 
plaintiffs have been excluded from the enjoyment of the joint 
property by the defendants in assertion of a hostile title. To con- 
stitute ouster, a physical eviction is not essential j if a • co-owner is 
in possession on behalf of or under an adverse claimant under 
such circumstances as to evidence a claim of exclusive right and title 
and a denial of the rights of the other co-owners, there is an ouster 
in law. When a co-owner accepts, as here, a deed of the whole 
property from one who has no title, and claims and exercises the 
rights of sole ownership under a denial of any other persons* right 
in the premises, he is obviously in adverse possession to the exclu- 
sion of his co-sharers. In these circumstances, the plaintiffs are 
clearly entitled to a decree for joint possession. 

In my opinion the judgment of Mr. Justice Mullick is erroneous 
and cannot be supported ; his decree must accordingly be reversed 
and that of the Subordinate Judge restored with costs. 

A. N. R. c. Appeal allowed. 


(I) (191S) 24 C. L.JJ. 38. 


(2) (1891) 19 Calc. 253. 
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Bef Oft Sir John Woodroffe^ Knight^ fudge, Mr. Justice D. ChatUfjee 
and Mr. Justice Newbauld. 

SATIS CHANDRA MITRA 

p. Civil. 

JOGENDRA NATH MOHALANABIS and others. *9i6. 

A/orfgagt — Suit OH a mortgage bond— Indian Bvidente Act (/ of iSjm) seetione May, 5, aa, 2d. 

68 , 6g, JO — Admission of execution by the sole mortgagor — Proof of attestation, — 

if necessary, as against other parties not admitting execution. 

Per Woodroffe and D. Chatterjee, Jf. (Mewbould f, contra) — In a suit on 
a mortgage bond, the admiision of execution by the sole mortgi^or does not 
dispense with the necessity of complying with the provisions of section 68 of the 
Evidence Act, in order to prove the execution of the document as against other 
parties in the suit who do not admit such execution. 

Appeal by the plaintiff. 

The suit was upon a inortgs^e bond. The defendant No. i was 
the executant of the mortgage and the other defendants derived 
tide to the mortgaged property subsequently by execution and 
certificate sales. The defendant No. t, the executant, admitted the 
mortgage-deed and the ist Court gave decree on the basis of the mort- 
gage. Upon appeal, the Subordinate Judge remanded the case 
holding that the document had not been proved by the examination 
of any of the attesting witnesses as required by section 68, Indian 
Evidence Act. The plaintiff appealed to the High Court. 

Bafiu Surendra Kumar Bose for the Appellant. 

Babu Asita Ranjan Ghnh for the Respondents. 

The appeal was originally heard on the sth May, 1916, by Mr. 

Justice 13 . Chatterjee and Mr. Justice Newbould who recorded the 
following opinions : 

D. Chatterjoe, J. — This was a suit upon a mortgage-bond. The S* 

defendant No. i was the executant of the mortgage and the other 
defendants derived title to the mortgaged property subsequently 
by execution and certificate sales. The defendant No. i, executant 
of the document, admitted the mortgage-deed and the ist Court 
gave a decree on the basis of the mortgage. 

It appears that defendants Nos. 3 to 5 made an attempt to have 
the case postponed for the purpose of getting an order of transfer of 

* Appeal from Appellate Order No. 56 of 1915, against the order of Babu 
Debendra Frosad Bagchi, Subordinate Judge, ist {Court of Faridpur, dated the 
14th January, 1915, revetdag the order of Babu Monmohun Neogi, Munsiff of 
Faridpur, dated the i8th March, 1914. 
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the case to the Court of the Subordinate Judge for trial with another 
suit in the same matter. Before the order of the District Judge 
on the application for transfer was recorded the case was disposed of 
by the learned Munsiff. Upon appeal, the learned Subordinate 
Judge remanded the case holding that the document, that is, the 
mortgage-deed, had not been proved by the examination of any of 
the attesting witnesses as required by section 68 of the Evidence 
Act. 

On appeal, it is contended before *us that the order of the 
learned Judge below is wrong, in that section 70 of the Evidence 
Act provides that the admission of a party to an attested document 
of its execution by himself shall be sufficient proof of its execution 
as against him, though it be a document required by law to be 
attested and that therefore it was not necessary to prove the attesta- 
tion of the document. 

It is contended by the learned Vakil for the respondents, how- 
ever, that an admission of the execution by the executant has the 
effect of proving the document as gainst the party making the 
admission and not as against them ; and as they stated in the 
written statement that the document was not executed in accord- 
ance with law, the document ought to have been proved, so far as 
they are ' concerned, in accordance with the general provisions of 
section 68. 

Section 68 provides that if a document is required by law to be 
attested, it shall not be used as evidence until one attesting witness 
at least has been called for the purpose of proving its execution, if 
there be an attesting witness alive, and subject to the process of 
the court and capable of giving evidence. Section 69 provides for 
cases where no attesting witness can be found. Section 70 says 
that if a person who has executed a document admits the execution, 
then that will be taken as sufficient proof of its execution as against 
him i.tf., the person making the admission. Section 70, therefore, 
seems to be an exception to the general rule contained in section 68. 
I'his exception must be read by the light of the words used in it 
and, so reading the section, the meaning seems to be that an 
examination of an attesting witness will not be necessary for the 
purpose of proving the execution if the executant admits that he has 
executed the document ; but this proof must be considered as 
confined in its operation only to the person making the admission. 
If that be so, the defendants Nos. 3, 4 and 5 who do not admit 
the execution of the document cannot be said to be bound by the 
sufficiency of the proof of the execution supplied by the admission 
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of the executant This contention of the learned Vakil for the 
respondent seems to be supported by principle also. The defen- 
dant No. I, I take it executed the mortgage and thereafter he made 
sales in favour of the respondents, or the respondents derived title 
to his right title and interest existing after the execution of the 
mortgage. If it were to be held that the respondents were bound 
by the admission made by the executant subsequent to their acqui- 
sition of title, it would be sinning against the law of admissions ; 
because in that case, the executant of the document would be 
making a derivation from his own grant by making an admission 
to the detriment of persons deriving title from, or through, him 
before the admission. 

In this view of the case, I think that the lower appellate court 
was right in sending the case back for the formal proof of the 
document as against defendants Nos. 3, 4 and 5 who did not admit 
the execution of the document. I would, therefore, dismiss this 
appeal with costs. 

As there has been a difference of opinion in this case, it will be 
placed before the Hon’ble the Chief Justice so that it may be 
referred to a third Judge. The point on which the court has 
differed, is whether in a suit on a mortgage bond, the admission of 
execution by the sole mortgagor is sufficient to render it unnecessary 
for the mortgagee to comply with the provisions of section 68 of the 
Evidence Act in order to prove the execution of the document as 
against subsequent transferees of the mortgaged property who do 
not admit the execution ; or, must the execution be formally proved 
against them. 

NewbOHid J. — In this case, I r egret that I am unable to agree 
with my learned brother. We are, I think, agreed that section 70 
of the Evidence Act must be read by way of proviso to section 68. 
From this it appears to me to follow that an admission by the sole 
executant of an attested document of its execution by himself dis- 
penses with the necessity to call an attesting witness under section 
68 for the purpose of proving its execution. There is a marked 
difference in the language used in the two sections 68 and 70. 
Section 68 speaks of the document being ‘used as evidence,’ section 
70 of its being ‘proved.’ Under section 70 and even apart from it, 
the admission of a party to an attested document cannot prove it 
against a person who is not a party to it. But I see no reason why 
such admission should not render the document admissible in 
evidence against him. The admission does not prove the document 
against him : but it is sufficient to prevent his taking the technical 
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plea that the provisions of section 68 have not be^ complied 
with. 

I am aware that a contrary view was expressed by a Divisional 
Bench of this Court in Jogendranath v. Niteu Chum (x). But this 
is only an obiter dictum as the document there in question was 
held to have been proved to be duly attested on other grounds. 
The correctness of the view taken by the learned Judges who 
decided this case has been doubted in Amir Ali and Woodroffe’s 
“ Law of Evidence,” 5th edition, page 506, where it is stated, *' if 
the admission of the executant has not the effect of dispensing with 
proof of attestation, there was no necessity for the section at all, 
as recourse may be had to the general provisions of the Act relating 
to admission, the admission of execution is to be used only in the 
sense of an admission of signing only.” 

It therefore seems to me that section 68 must be read subject 
to the provisions of subsequent sections ; and where an executant 
admits execution of an attested document, the document can be 
used as evidence against other parties to the suit and proved in the 
ordinary way without it being necessary to call, or prove the hand- 
writing o^ an attesting witness. 

I would therefore, decree the appeal and set aside the order of 
the learned Subordinate Judge remanding the case for a fresh trial 
and direct him to dispose of the appeal on the evidence on the 
record. 

Their lordships having differed the appeal was referred to Mr. 
Justice Woodroffe under section 98, read with section 108, of the 
Civil Procedure Code. 

Accordingly the appeal was heard by Woodroffe J. on the 22nd 
May, 1916. 

Babus Bepin Behary Ghose and Surtndra Kumar Bose for the- 
Appellant. 

. Dr. Sarat Chandra Bysak and Bobu Asita Ranjan Ghose for the 
Respondents. c. a. v. 

The following judgment was delivered by 

Woodroffe, J. — In the case of a document required by law to 
be attested the admission of a party to it of its execution by himself 
is under section 70 of the Evidence Act sufficient proof of its 
execution as against him. If therefore the question had arisen 
solely between the plaintiff and the mortgagor in this case it would 
not have been necessary to have called any attesting witnesses or 


(t) (*903) 7 C. W. N. 384. 
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Other evidence. The admission by the party to the document would 
have dispensed with the necessity of all further proof. In the 
present case, however, there are other defendants than the mortga- 
gor. The learned pleader who appears on behalf of the plaintiff 
admits that the admission of the mortgagor is not evidence against 
his co-defendants and that it will therefore be necessary for him to 
prove by evidence affecting those co-defendants that the mortgage 
was executed and operative. He however contends that the effect 
of the admission by the executor is to dispense him from proof in 
a particular form namely by calling an attesting witness. He 
contends that the effect of sections 68 to 72 of the Evidence Act 
is that where there are several defendants against whom a mortgage 
is sought to be proved and one of the defendants being the 
executant of the document admits execution, that admission whilst 
not dispensing with the necessity of proof of the mortgage as against 
the defendants other than the executant, does dispense with the 
necessity of calling an attesting witness. I am, however, unable to 
agree with this contention. The effect of section 70 is in my 
opinion that the proof by calling attesting witnesses is dispensed 
with where the party executant admits execution only as against him 
and that where there are other defendants than the party making 
such admission the document is not admissible in evidence as 
against them until it has been proved by attesting witness in the 
manner prescribed by the Act. It is the common practice that a 
document is admitted against a particular party only or for a 
particular purpose and not as against other parties or for other 
purporses. In the case before me it is in my opinion necessary 
not only to prove the document as against the defendants other 
than the admitting executant but to prove it in the way required by 
sections 68 and 69, namely the production of an attesting witness. 
The admission of the executing party has no effect at all except as 
regards the party himself. As regards others, the position is just 
the same as if there had been no such admission ; that is, the case 
must be proved against them in the way required by those sec- 
tions. The decisions in the case of Jogendra Noth Mukho- 
padhya v. Nitai Chum Band(^adkya (i), does not touch the 
matter before us, for there the question was not as to the effect 
of an admission by an executant upon the question of the proof 
required against parties other than the executant; nor does 
the passage cited from the text book quoted in Mr. Justice 
Newbould’s judgment refer to the matter now in issue, but to the 
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point which appears to have been raised by the decision in Jogendra 
V. Nited (i). That decision is open to this construction that even 
when the executant admits execution, his admission is proof of 
execution or signing only and does not dispense with proof 
of attestation. If this be the meaning of that judgment 1 am 
unable to agree with it as I think that the admission of the 
executant has the effect of dispensing with the proof of attestation 
as against him. For if the admission of execution is to be under* 
stood only in the sense of an admission of signing, then there was 
no necessity of section 70 at all regard being bad to the general 
provisions of the Evidence Act relating to admissions. This is 
also indicated by the last words of section 70 “though it be a 
document required by law to be attested.” I therefore agree with 
the conclusion of Mr. Justice Chatter jee that in a suit on a mortgage 
bond the admission of execution by the sole mortgagor does not 
dispense with the necessity of complying with the provisions of 
section 68 of the Evidence Act, in order to ]>TOve the execution of 
the document as against other parties in the suit who do not admit 
such execution. I think that a document must be proved as against 
them in accordance with the provisions of sections 68, 69 and 7 r 
of the Evidence Act. 

I therefore dismiss this appeal with costs, three gold mohurs 
each hearing. 

r»- K. R- Appeal dismissed. 

(I) (1903) 7 C. W. N. 384. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
Asutosh Mookerjee, Knight, Judge. 
BIDHUMUKHI CHOWDHURANI 


V. 

ASMATULLA amo others. * 

Bengal Tenancy Act {,V til of i 885\ section 160 cl,{g) — Protected interest ' — 
** Express permission*' — Permission at the time cf creation of each subdenancy, 
if necessary — General permission, if suffUient. 

* Letters Patent Appeal, No. 57 of 1914, against the dedsion of Mr. Jostiee 
B. K. Mullick, dated the 28th April, 1914, in Appeal from Appellate Decree, 
No. 939 of 1912, against the decree of Mr. Krishna Baneijee, District 
Judge of Rungpur, dated the 26th July, 1912, affirming that of Baba Bepiu 
Chunder Chatterjee, MunsiflT, and Court, Rungpur, dated the 19th June, 1911. 
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Section i6o cl. (g) of the Bengal Tenancy Act does not contemplate that the 
tenant should come each time to his landlord and ask him for express authority 
in writing, authorising the specific interest which the tenant intends to create. 
A permission to create an interest of a particular description given in the lease 
granted by the landlord, is sufficient for the purposes of section l6o cl. (g) of the 
Act. 

A deed by which a dar^tni was created contained the following words : — 
“ I give you a right to alienate the land at pleasure by gift and sale, and to grant 
by settlements of your own interest 

Held, that the words were sufficient to authorise the creation of a sub- 
tenancy within the meaning of section i6o cl. (g) of the Bengal Tenancy Act, 
and as such a sepatni created by the darpatnidar was a "protected interest” not 
liable to be annulled under the Act. 

Afazuddi Khan\, Prasanna Gain {t) and Krista Das Laha ▼. Jothidra 
Nath Basu (2) distinguished. 

Appeal by the plaintiff, Bidhumukhi Chowdhurani. 

A darputni was created by the putnidar in favour of one Manulla ; 
and this darputni subsequently vested in equal shares in three 
persons, Bhairab, Nil Chand and Juggomohan. Juggomohan 
then gave a sepatni settlement of his one-third share in the darputni 
to Bhairab, both on behalf of himself and as executor to the estate 
of Nil Chand, deceased. Plaintiff purchased the darputni tenure 
at a sale held in execution of a decree for its own arrears obtained 
by the putnidar ; and thereupon gave a notice under section 167 of 
the Bengal Tenancy Act to Bhairab for annulment of the sepatni 
interest created by Juggomohan. Plaintiff brought this suit for 
recovery of rent from the defendants, the cultivators in actual occu- 
pation of the land. 

Defence inter alia was, that the rent was payable not to the 
plaintiff but to Bhairab, the sepatnidar^ whose interest was in force 
as it was “protected”, and could not be annulled. 

It appears that the patta by which the darputni was created 
expressly stated that the darputnidar might grant sepatni settlements ; 
and the point for decision in the case was whether the sepatni interest 
created by the darputnidarhy virtue of the authority vested in him by 
the aforesaid patta, was a “protected interest” within the meaning 
of clause (^) of section 160 of the Bengal Tenancy Act. 

/?r. ^asA Behary Ghose and Bobus Dwarka Nath Ckuckerbutty 
and Bitnal Chandra Das Gupta for the Appellant. 

Babus Sarat Chandra Roy Chowdhury and Biraj Mohan 
Mojumdar for the Respondents. 
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The following judgment was delivered by 

Mulllck J . — One Lachmipat, the owner of a talook 

granted a darputni to Manulla. This darputni vested in equal 
shares in three persons named Bhairab, Nil Chand and Juggomohan. 
Nil Chand died and his estate passed into the possession of Bhairab 
as executor. Juggomohan gave a settlement of his one third 

share in the darpatui to Bhairab acting both on behalf of himself 
and as executor of the estate of Nil Chand. The plaintiff has, by 
purchase at a sale for arrears of rent, become sixteen anna proprietor 
of the darpntni. He states that he has by notice under section 167 
of the Bengal Tenancy Act annulled the encumbrance created by 
the sepatni and that therefore the defendants who are tenants 
upon the land are liable to pay the whole rent to ;him. The lower 
appellate Court has dismissed the suit. Hence this second appeal. 

The main contention is that the sepatni is not a protected interest 
within the meaning of section 160 (^) Bengal Tenancy Act. Now 
the patta by which the darputni was created expressly states that 
the dar-putnidar may grant sepatni settlements, but it is argued that a 
general permission, though in writing, is not sufficient and that what 
is required is a special permission in each case. I cannot see any 
reason why we should import into the statute something more than 
what is there. All that it requires is that the permission of the pro- 
prietor should be express and that it should be in writing. These 
retjutrements are fulfilled in the present case and therefore the sepatni 
is a protected interest within the meaning of the Bengal Tenancy Act. 
The learned Vakil for the respondent wishes to go further and 
argues that whereas section ii of Regulation VIII of 1819 requires 
special permission in each case, section 160 of the Bengal 
'Tenancy Act is less strict. It is not necessary for the purpose of 
the present case to enter into a discussion as to whether the intention 
of section 160 (,c) was to enlarge the powers of encumbrancers, but 
if it were necessary to decide the point I would say that the scope 
of section 160 (jsf) was identical with that of section ii. Regulation 
VIII of 1819. By section 105 of Act X, 1859 a putni talook could 
be brought to sale for its arrears “according to the rules for the sale 
of under-tenures contained in any law for the time being in force.” 
It was held by the Privy Council that a sale held under section 105, 
Act X, 1859 of a Putni talook for its arrears had the effect of avoid- 
ing all encumbrances. By section 16, Act VIII (B. C.) 1865 the 
legislation gave more formal effect to this decision and showed that 
its intention was to protect the same encumbrances as section ii, 
R*?gulation VIII, 1819. It is important to note that section 16, 
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Act VIII, 1865 avoids all encumbrances ’'unless the right of making 
such encumbrances shall have been expressly vested in the holder 
by the written engagement under which the under-tenure was 
created, or by the subsequent written authority of the person who 
created it.” This clearly covers a general authority in writing. 
Now section 160, Act VlII, 1885 differs from section 16, Act VIII 
(B. C.) 1865 only in form and I am satisfied that under the present 
law a general authority, such as is contained in the darputni patta 
under consideration, is sufficient to protect the $epatni. Therefore 
as regards the one-third share of Juggomohan leased in sepatni to 
Bhairab the tenants are bound to pay rent not to the plaintiil but to 
Bhairab. With regard to the remaining two-thirds share either the 
plaintiff must show separate collection or he must sue for the whole 
rent making Bhairab a party. It is found as a fact that he has failed 
to show separate collection and it is admitted that Bhairab is not a 
party to the present suit The whole suit has therefore been rightly 
dismissed. The appeal is dismissed with costs. 

Against this decision the plaintiff appealed under section i.'? of 
the Letters Patent 

0 

Jiabu Bimal Chandra Das Gupta for the Appellant, 

Babus Sarat Chandra Roy Cfumdhury and Aful Chandra Gupta 
for the Respondents. 

The following judgments were delivered : 

S&nd6PS0n, C. J. — In my judgment this', case raises a point of 
some interest. 

It appears that on the 30th of April 1906, the'; zemindar 
Maharajah who was the Putnidar got a decree for darputni rent, 
and the result of that was that on the 25th of January, 1907, the 
plaintiff at the execution sale which was held under the decree, 
purchased the darputni interest, and thereupon, the plaintiff gave a 
notice under section 167 of the Bengal Tenancy Act to Bhairab, 
with reference to the sepatni interest which was in him at that time. 
That sepatni estate had been created by Juggomohan in the year 
1886. 

Now, the suit was brought in this case by the plaintiff against 
the defendants, the occupancy-holders, for rent. They set up the 
defence that the plaintiff was not entitled to sue for rent, the first 
ground for that defence being that the sepatni interest which was in 
Bhairab had not in fact been put an end to, and the reason why 
they said it was not put an end to, was that it was a “protected 
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interest” vrithin the meaning of section 160, clause (.tr) of the Bengal 
Tenancy Act which runs as follows “any right or interest which the 
landlord at whose instance the tenure or holding is sold, or his 
predecessor in title, has expressly and in writing given the tenant 
for the time being permission to create : ” the landlord in question 
in this case being Lachmipul or his successor in title namely, the 
zemindar Maharajah, the Putnidar, to whom I have already made 
reference. 

Now, the deed upon which this question depends, made between 
Lachmiput and one Manulla Shah is set out at page 1 1 of the 
paper book, and in that deed, the landlord^ using the word as used 
in the section, granted a lease to Manulla, and after describing 
the land and the boundaries proceeded as follows : — I give you 
“right to alienate the same at pleasure by gift and sale, and to 
grant tepatni See., settlements of your own interest.” The first 
question raised in this appeal is whether those words used in that 
document bring this case within clause (g) of section 160 of the 
Bengal Tenancy Act : or, in other words, has the landlord by the 
words which I have quoted, expressly and in writing given the tenant 
for the time being, permission to create the particular interest vis., 
the sepatni. In my judgment the landlord has done so. The words 
used are first of all general ; and, they give the tenant a right to 
alienate the same at pleasure by gift and sale ; and, then they go on 
to specify this particular kind of interest, “to grant sepatni &c., 
settlements of their own interest.” In my judgment this case is not 
governed by either of the two cases which have been cited to us, 
namely, Afazuddi Khan v. Prasanna Gain (r), and Krista Das Laha 
y.Jotindra Nath Basu (2). The former of the two cases namely, 
Afazuddi Khan v. Prosonna Gain (i) in which the judgment was- 
given by the late Chief Justice and Mr. Justice Digambar Chatter jee 
to my mind, is of some assistance to us in coming to a conclusion in 
this case, because in that case the words were far more general than 
they are in the case now before us ; the particular interest which 
was there created was not specified, whereas in this case the specific 
interest which was created by the tenant, namely, the sepatni was 
mentioned in the deed, and express authority in writing was given 
by the landlord to create such interest 

It was argued, that in order to come within clause (g) of section 
160, it was necessary for die landlord to specify the particular inter- 
est which the tenant was to create, giving, I suppose, the name of 
the parson in whom the interest was to be vested. I cannot think 

(1) (191X) I. h. R. M Calc. 13*. (a) (X 9 x*) *6 C. W. N. s«i. 
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that that was the meaning of the Act. It does not say so : and, if Civil. 

that were the meaning I can imagine all kinds of difficulties arising ; 1^. 

I do not think the section contemplated that the tenant had to 

......... , . Bwlhumukhl 

come each time to the landlord and ask him for express authority v. 


in writing, authorizing the specific interest which the tenant intended As matiui a. 
to create. I think that the words in the deed were sufficient to Sanderson, c. / 
authorize the creation of the sub-tenancy which was created by 
Juggomohan in favour of Bhairab. Therefore, the first point taben 
on behalf of the defendants was a good one. 

Then it is said that even if this was a good point, the plaintiff 
was entitled to ^rds of the rent even if the other |rd was to be paid 
to Bhairab. But this is quite inconsistent with the claim which 
was originally made in this case, and I do not think it would be 
right to deal with this matter on the fresh case which has now been 
made : and, I think that the judgment of Mr. Justice Mullick was 
right and the appeal from his judgment should be dismissed with 
costs. 

Mookerjee, J. — The facts, material for the determination of 
the interesting question of law raised in this appeal, are not in con- 
troversy and may be briefly stated. On the 25th January, 1907, the 
plaintiff purchased a darputni tenure at a sale held in execution of 
a decree for its own arrears obtained by the putnidar on the 30th 
April, 1906. On the 14th April, 1910, she instituted this suit for 
recovery of arrears of rent from the cultivators in actual occupation 
of the land. They pleaded that the rent was payable, not to her, 
but to a sepatnidar whose interest was still in force. The plaintiff 
replied that the sepatni interest was an encumbrance and had been 
annulled at her instance by service of notice in accordance with 
section 167 of the Bengal Tenancy Act. The question thus arises 
for decision, whether the sepatni interest wa«, as alleged by the 
plaintiff, an encumbrance capable of annulment under section 167, 
or, as asserted by the defendants, a “ protected interest ” within the 
ipeaning of clause (g) of section 160. Now, that clause provides 
that “ any right or interest which the landlord, at whose instance the 
tenure or holding is sold or his predecessor in title, has expressly 
•and in writing given the tenant for the time being permission to 
create** is a protected interest within the meaning of Chapter XIV 
of the Bengal Tenancy Act. The point for investigation conse- 
quently is, whether the sepatni is a right or interest which the putnU 
dor at Whose instance the darputni was brought to sale had ex- 
pressly and in writing given the darputnidar permission to create. 

The plaintiff appellant has argued that this question should be 
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answered in the negative, because section 160 (g) implies that such 
permission, to be of any avail, must have been expressly given, at 
the time of the creation of the sepatni^ by a document specially 
executed in this behalf, — and no such instrument was admittedly 
executed in this case. In support of this proposition, reference 
has been made to the decision in Krista Das Laha v.JoHndra Nath 
Basu (i). Our attention, however, has also been drawn to the 
decision in Afazuddi Khan v. Prasanna Gain (2) which possibly 
lends support to a different view. Neither of these decisions, 
however, directly bears upon the question raised before us, although, 
perhaps, the first of the two cases mentioned, is more analogous 
than the second to the case now before the Court. As the matter 
is thus not concluded by authority, section 160 (g) requires to be 
construed, and I feel no doubt that we should not accept the in- 
terpretation put forward on behalf of the appellant, namely, that the 
express permission must be contained in a written instrument, 
other than the lease whereby the tenancy was created, which is 
specially executed when the incumbrance is created. If that had 
been the intention of the legislature, clause (g) would have been 
differently framed. There is, I think, no foundation for the con- 
tention that an express written permission must be obtained from 
the landlord on the occasion when the particular encumbrance is 
created; there is in principle no difference between a permission to 
create an interest of a particular description, given in the lease itself, 
and a permission subsequently given by a separate document. 

The question next arises whether the darputni lease of the 4th 
June, 1866, did contain an express permission in writing sufficient 
for the purposes of clause (g). In my opinion, the answer must be 
in the affirmative, for the document states expressly that the 
darputnidar would have authority to grant a sepatni ; and it was 
pursuant to the power thus conferred on the darputnidar that he 
created the sepatni on the 21st January, 1886. There is thus no 
escape from the position that the sepatni is a “ protected interest ” 
within the meaning of section 160 (g) and has not been annulled, 
because, it could not be annulled, under the provisions of 
section 167. 

This really concludes the litigation. But as a last resort the 
argument has been put forward that as the sepestni covered only 
one-third of the property, the plaintilT is entitled to rent in respect 
of the remaining two-thirds share. The obvious answer is that this 

(I) (1912) 16 C. W. N. 561. 

(*) (1911) I. L. It. 39 Calc. 138. 
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was not the case made Un the plaint. If such a claim had been Civil. 

put forward, it would have been necessary to determine whether the 1916, 

rent in respect of a two-thirds share had hitherto been collected Bidhumukhi 
separately from the rent of the one-third share. This question has v. 

not been raised and could not be raised on the pleadings, nor As matn lla. 

could it be investigated in this suit, in the absence of the sepatnidar .Mookerjte,/. 
interested in the one-third share. 

On these grounds, I agree that the decree made by Mr. Justice 
Mullick must be affirmed and this appeal dismissed with costs. 


A. N. R. c. Appeal dism tssed 


CIVIL. RULE. 

Before Mr. Justice Mookerjee and Mr. Justice Casper sz. 
KAILAS CHANDRA MANDAL 


KIRANENDU GHOSE .♦ 

Ai counts, suit for— Provincial Small Cause Causes Act, Schedule //, Art ji — 

Small Cause Court, jurisdiction of— Suit, nature of. 

A suit for recovery of a certain sum of money on the allegation that upon 
.settlement of accounts the amount would be found due from the defendant^ was 
•instituted in the Court of Small Causes ; 

Held, that it was a suit for accounts within the meaning of Art 31 of the 
Second Schedule of the Provincial Small Cause Courts Act, and that treated as 
such it was beyond the jurisdiction of the Court of Small Causes. 

Held further, that the true nature of a suit cannot be altered by the form in 
which the claim is laid in the plaint ; the matte't is essentially one of substance. 
If in the order to grant relief to the plaintiffp it is necessary to take accountSi 
the suit is one for accounts within the meaning of Art 31, although the plaintiff 
may have chosen to put a definite money-value upon his claim. 

Konduru Runga Reddi v. Subbiah Seity ( i) distinguished. 

Whether a suit is one for accounts within the meaning of Art. 3 1 must depend 
upon the relation in which the parties stand to each other, and the nature of the 
investigation required to afford relief to the plainiiff. 

* Civil Rule No. 5398 of 1910 |igaiDSt a decision of Babu Debendra Bijoy 
Bose, Small Cause Court Judgei Murshidabad, dated the 4th November, 1910, 

(I) (1904) I. In R. 28 Mad. 394* 
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Application for revision by the defendant. 

Suit for recovery of a certain sum of money on die all^ation 
that upon settlement of accounts that sum would be found due from 
the defendant. 

The material facts and arguments appear from‘.the judgment. 

Babu Jadunath Mandal for the Petitioner. 

Babu Giris Chandra Pal for the Opposite Party. 

The judgment of the court was delivered by 

Hooker] ee J. — We are invited in this Rule to set aside a decree 
of the Court below on the ground that it has been made without 
jurisdiction. The plaintiff opposite party is a silk merchant. The 
defendant petitioner is an artisan engaged in the business of dyeing 
and dressing silk. He has been employed by the plaintiff, during 
many years past, in his professional work. The plaintiff from time 
to time advanced money to him out of which he spent a portion 
un materials for dyeing and dressing, and paid himself as remunera- 
tion for work done. The plaintiff kept an account-book in which he 
made entries as to the sums paid out to the defendant as occasion 
required, and as the defendant supplied articles, the plaintiff also 
made entries as to the amount which the defendant was entitled to 
charge on account of labour and materials. Th^ accounts between 
the parties, however, have not been adjusted. The plaintiff brings 
this suit for recovery of Rs. 307 on the allegation that upon settle- 
ment of accounts that sum would be found due from the defendant, 
'fhe learned Small Cause Couit Judge has treated the suit as one 
for accounts. He made a preliminary decree on the 23rd September, 
1910, and under Order 26, Rule 1 1 of the Code of 1908 appoint- 
ed a commissioner to adjust the account from the books produced 
and other evidence that might be adduced by the parties. The 
commissioner submitted his report and a decree was made in favour 
of the plaintiff. 

It is now contended on behalf of the defendant that the suit is 
excluded from the cognizance of the Court of Small Causes by 
Art 3T of the second schedule of the Provincial Small Cause Courts 
Act. That Article provides that any suit for account [other than 
a suit for an account of partnership transactions or a suit for an 
account of property, which are excluded by Arts. 29 and 30,] cannot 
be enteritaned by a Court of Small Causes. The question, therefore, 
arises whether this is a suit for account within the meanii^ of 
Art. 31. We' feel no doubt whatever that it is a suit of that des- 
cription. The true relation between the parties is that as the defend- 
ant has from time to time accepted advances from the plaintiil^ it is 
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his duty to account for the sums received and spent by him. He is 
bound to show what sums have been spent in the purchase of 
materials from time to time. He is also entitled to deduct from 
the funds in his hands the charges for labour. Clearly the determi- 
nation of the question in controversy between the parties does in- 
volve the taking of accounts in the strict sense of the term. It need 
not be disputed that every suit in which accounts have to be taken 
is not a suit for accounts within the meaning of Art. ji. In support 
of this proposition, reference may be made to the case of Konduru 
Runga Reddi v. Subbiah Setty (i). It may also be conceded that, 
as pointed out by Mr. Justice Trevelyan in Kunjobehary Singh v. 
Madhub Ckundra Ghose (a) a suit for account is a suit which seeks 
for a decree not for a definite sum of money, but ordering the de- 
fendant to account to the plaintiff for monies received by him. At 
the same time, it must be remembered that the true nature of a suit 
cannot be altered by the form in which the claim is laid in the plaint ; 
the matter is essentially one of substance. If in order to grant relief 
to the plaintiff, it is necessary to take account, the suit is one for 
account within the meaning of article 31 although the plaintiff 
may have chosen to put a definite money value upon his claim. 
In fact, with a view to determine the jurisdiction of the Court, such 
money value is invariably put upon the claim by the plaintiff in a 
suit for account. But whether the suit is one for account within the 
meaning of article 31, must depend upon the relation in which the 
parties stand to each other, and the nature of the investigation 
required to afford relief to the plaintiff. In the case before us, upon 
the facts stated, there is no room for controversy that the suit is 
one for account strictly so called and that it has been tried as 
such by the Subordinate Judge without any objection by the plain- 
tiff in the Court below. But the Subordinate Judge has overlooked 
that, treated as a suit for account, it was beyond his jurisdiction. 

The result therefore is that this Rule must be made absolute 
and the decree of the Court below set aside. The plaint will be 
returned to the plaintiff for presentation to the proper Court. The 
petitioner will have his costs in this Rule. We assess the hearing-fee 
at two gold mohurs. The costs in the Court below will be costs in 
the suit. 

s. c. R. c. Rule made absolute. 

(t) (1904) I. L. R. 28 Mad. 394. 

(2) (1896) I. L. R. 23 Calc. 884 (890). 
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In the matter of ^hS>Wi LAL NAG. a muictear.'*' 

Legal Praciitiotters Act ( X V/I I gf iSyg) sections ij, 14— Juris fiction of SubordL 

nate Courts to take proceedings under the Act — Inquiry by Subordinate Courts 

if valid —Misconduct in the presence of the Courts ejfect of — Misconduct^ what 

amounts to — Coftiempt — Disciplinary action^ object of 

Section 14 of the Legal Practitioners Act covers cases of misconduct under 
all the clauses of section 13 of the Act and as such a Court subordinate to the 
High Couft is competent to enquire into a matter falling within the purview of 
any of the clauses of section 13, when the legal practitioner whose conduct is 
called in question practises in such court. 

In Re Muhammid Abdul Hat (i) and District fudge of Kistna ^f.Hanunta- 
nulu (2) approved. 

The dictum of Hill J, in In the matter of Puma Chandra Pal{i) commented 
on and disapproved. 

The High Court is competent to take action under section 13 cl. (f) of the 
Legal Practitioners Act after such enquiry as it thinks fit and it is not required 
that the enquiry should be conducted directly by the High Court ; it may well 
be made by a Subordinate Court under the direction of the High Courti the only 
essential being that notice containing the charges should be given to the legal 
practitioner to shew cause against suspension or dismissal. 

In the matter of Ganapati Sastri (4) referred to. 

Misconduct in the presence of the Court which shews disrespect of its authori y 
or which obstructs or has a tendency to interfere with the due administration of 
justice is contempt and thus disorderly conduct in the Court room is treated as 
contempt of Court, The Court is deemed present in every part of the place set 
apart for its use and for the use of its officers, jurors and witnesses and conse* 
fluently misbehaviour in such places is misconduct in the presence of the Court. 

Trench v. Trench (5) referred to. 

A contempt may be of such a character a.s to warrant the exercise of the 
disciplinary powers of the Court. 

Held^ therefore, that the legal practitioner in the present case having used 
abusive language to an officer of the Court, and the same having been heard by 
the presiding Judge himself who was holding his Court in the room adjoining 
the office where the incident took place, misbehaved in the presence of the Court 
within the meaning of this Rule and as such the Court could take disciplinary 
action against him. 

* Civil Reference No. II of rqtfi under the Legal Practitioners Act by Babu 
Kumud Nath Ray, Munsiff of Kustea through J. C. H. MacNair Esq. District 
Judge, Nadia, dated the 26th February 1916. 

(1) (1906) I. L. R. 29 All. 61. (2) (19IS) 18 M. L. T. S49. 

(3) (1899) I. L, K. 27 Calc. 1023. (4) (1909) ig M. L. J. 504. 

(5) (1824) I Ilc^n 138. 
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Where the Court takes notice of a misconduct which consists in the obstruction 
of or an interference with one of its officers, the object of the discipline enforced 
is not so much to vindicate the dignity of the Court or the person of the ofScer as 
to prevent undue interference with the administration of justice. 

Helmore v. Smith (i) relied on. 

Reference under section 14 of the Legal Practitioners Act. 

The material facts will appear from the judgment. 

Babus Debendra Nath Bagchi^ Mohini Mohan Chatterjee and 
Baranasibasi Mookerjee for the Muktear. 

Babu Ram Chum Mitra, Senior Government Pleader for the 
Government. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee J. — This is a report, made under section 14 of the 
Legal Practitioners Act, by the MunsifT of Kustea through the 
District Judge of Nadia. The Munsiff has recommended disci- 
plinary action against Rasiklal Nag, a Mukhtear, practising in his 
Court, and, the District Judge has in his opinion endorsed the 
views of the Munsiff. The circumstances which led the Munsiff to 
take action under section 14 may be briefly stated. 

On the 7th January 1916, Kisorilal Chatterjee, Accountant in 
the office of the Munsiff of Kustea, reported that while he was busy 
with his work in his office-room, the Mukhtear, Rasiklal Nag, inter- 
rupted him, seriously threatened him, and, when asked to keep quiet, 
vilely abused him. The Munsiff, who held his Court in an adjoining 
room, had himself heard the altercation. He, accordingly, issued a 
notice on the Mukhtear under section t4, which set out the subs- 
tance of the charge and called upon him to show cause why 
disciplinary action should not be taken against him for grossly 
improper conduct towards an officer of the Court. The Mukhtear 
entered appearance and contested the allegations of the Accountant. 
The result was an elaborate enquiry by the Munsiff, which led him 
to the conclusion that the conduct of the Mukhtear had been highly 
improper and merited severe condemnation. It appears that the 
Mukhtear, along with two other persons, was a litigant in a case in 
that very Court. A sum of Rs. r 5-4-0 deposited in the Sub-Trea- 
sury at Kustea was jointly payable to them. The payment order- 
form was passed by the Accountant on the aand December igts, 
and, under the Rules of Court, was to remain in force for a period 
of 10 days. The pleader employed by the parties did not, however, 

(I) (1886) 35 Ch. D. 449 (45S).J 
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withdraw the money within the prescribed time. The result was 
that when, on the 7th January 1916, the Mukhtear accompanied by 
his pleader and clerk went to receive payment, they were informed 
that the payment-order had lapsed, and that it would be necessary 
to apply for its renewal. This appears to have annoyed the Mukh- 
tear, and an altercation ensued between him and the Accountant. 
The evidence recorded in these proceedings shows that the 
Mukhtear abused the Accountant and the latter, not unnaturally, 
retaliated. It is extremely difficult, if not practically impossible, 
to allocate the blame precisely between the two contestants, biit the 
Munsiff, whose opinion is accepted by the District Judge, holds that 
the Mukhtear was the aggressor. It is plain, however, that the 
Accountant had not much of a reputation for civility of manners, 
and, on one occasion, had struck a blow to the clerk of a pleader, 
which incident had not been forgotten. His attitude towards the 
Mukhtear, so far as one :can gather from the evidence, was, in 
view of his antecedents, not very re-assuring. The parties, on this 
occasion, did not, however, actually come to blows ; there was 
abundance of mutual abuse and re-crimination, and when the 
Sherestadar threatened to call in the office peon to put the 
Mukhtear out, the latter, in the words of the Munsiff, “marched out 
of his own accord.” In these circumstances, the Munsiff, as also 
the District Judge, recommend that “punishment of an exemplary 
character would be very salutary and very well deserved.” 

On behalf of the Mukhtear, a preliminary objection has been 
taken to the validity of the reference on the ground that the Munsiff 
was not competent to take action under section 14, as the latter 
section is limited in its application to cases covered by section 13, 
clauses (a) and ( 3 ). In support of this view, reference has been . 
made to the dictum of Hill J. in the case of In re Puma Chandra 
Pal (i). In that case. Hill, J. relied upon the judgment of Lord 
Hannen in In the matter of Southekal Krishna Rcu> (3), where 
section 14 was read by the Judicial Committee along with section 13, 
and it was ruled that the expression “charged with any such mis- 
conduct” in section 14 referred back to the preceding section and 
was consequently limited to “ misconduct in the discharge of 
professional duty.” Hill J., however, overlooked that section 13 
had been amended after the decision of the Judicial Committee and 
that whereas in 1883 (the date of the order under review by the 
Judicial Committee) section 13 comprised a paragraph which 


(i) (1899) I. L. R. 27 Calc. 1023 : 4 C. W. N. 389. 
(2) (1887) L. R. 14 I. A. 1S4 5 1 . L. R. IS Cftlc. 15: 
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corresponds to what is now included in clauses (a) and { 3 ), before 
1899 (the date of the order under review by Hill J.) that is, by 19*6. 

section 2 of Act XI of 1896, a new and extended section 13, which /■„ themtUkr of 
comprises clauses (t), and («) not included in the original section Rasi k Lai Nag. 

13, had been introduced by the Legislature into the Legal Practi- Mookerjee, /. 


tioners Act, in supersession of the section in its primary form. 
Consequently, the question now before us, namely, whether the 
expression “such misconduct as aforesaid” in section 14 is restricted 
to “fraudulent or grossly improper conduct in the discharge of his 
professional duty,” or is comprehensive enough to cover all cases 
of misconduct whether they be included in clause (^) or in one 
or more of the other clauses {d), (e) and (/), never arose before 
the Judicial Committee. On the other hand, the judgment of the 
• Full Bench in £e Mesurier v. Wajid Hossain (i) shows that conduct 
comprised in the clauses other than clauses (<s) and (b) may also be 
properly described as misconduct ; indeed, it was suggested by 
Rampini and Gupta, JJ. in the order of reference that the expression 
“any other reasonable cause” in section 13 (/) may be paraphrased 
as “any kind of misconduct other than the professional misconduct 
specified in the preceding clauses.” We are of opinion that the 
question cannot be treated as concluded either by the observa* 
tion of Lord Hannen in In the matter of Southekal Krishna Rao (2) 
or by the dictum of Hill J. in In the matter of Puma Chandra 
Pal (3). We also find that the dictum of Hill J. has been doubted 
in In the matter of Kali Prasanna Chaudhury (4) and In the matter 
of hvo second-grade Pleaders (5). We further find that Sir George 
Knox, J. dissented from the view of Hill J. in the case of In re 
Muhammad Abdul Hai (6), and held that the words “any such mis* 
conduct as aforesaid,” as used in section 14, relate to all the cases 
set out in section 13 ; in other words, a subordinate Court is 
competent to enquire into a matter falling within the purview of any 
of the clauses of section 13, when the pleader or Mukhtear whose 
conduct is called in question practises in such Court This view is 
not opposed to the decision in In re Radha Charan Chakrabarti (7) 
where although the dictum of Hill, J. was quoted, the only question 
for determination was the competency of one subordinate Court to 
investigate a chaise of misconduct committed in another subordinate 
Court, specially, during the pendency of proceedings under section 

(i) (1902) I. L. R. 29 Calc. 890. (2) (1887) I. L. R. 15 Calc. 152. 

(3) (1899) I. L. R. 27 Calc. 1023. (4) (1910) It C. L. J. 164. 

(5) (1910) L. R. 34 Mad. 29 (34). (6) (t9o6):I, L. R. 29 All. 61. 

(7) (1906) 4 C. L. J. 229. 
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14 in the latter Court ; a careful scrutiny of the judgoaent shows 
that it does not deal with the question in .controversy before us. 
Nor can the decision in In the matter of Gholab jKhan {i), which 
turned upon the construction of sections 1 5 and 16 of Act XX of 
1855. be treated as binding authority on the question of the true 
scope of sections 13 and 14 of Act XVIII of 1879 as amended by 
Act XI of 1896. That question was recently considered by a Full 
Bench of the Madras High Court in the case of District Judge of Kistna 
V. Hanumanulu (a), and the construction was adopted that section 
14 covers all the clauses of section 13, so that a subordinate Court is 
competent to take proceedings against a legal practitioner for mis- 
conduct alleged to come within clause (/) of section 13. We agree 
with Sir John Wallis, C. J. that there is no good reason why charges, 
under clauses other than clauses (a) and (b) of section 13, should 
not be investigated in the first instance by the subordinate Court, 
and it would be very inconvenient if they could not. The introduc- 
tion of clauses (c) (d) & (e) into section 13, without any amendment 
of section 14, goes rather to show, as observed by Ghose J. in 
Tn the matter of Puma Chandra Pal (3X that section 14, as it stood, 
was deemed wide enough to cover them. The court would be slow 
to presume that the Legislature had overlooked the point and had 
through oversight left a lacuna which must lead to serious practical 
inconvenience. If the narrow construction indicated by Hill J. 
be adopted, tbe result follows that, while in cases of misconduct 
comprised in clauses (a) and (b) of section 13, the subordinate Court 
may forthwith institute an enquiry under section 14, and may, if neces- 
sary, exercise the power of suspension at the appropriate stage [/// 
the matter of Bajrangi Sahay, (<)] the subordinate Court may be help- 
less in cases of a much graver character, for instance, where a practi- 
tioner is guilty of extremely contumacious conduct in Court. Sections 
13 & X4 were intended, in our opinion, to cover the same ground, 
in so far as the character of the misconduct is concerned. If the 
misconduct is brought or comes to the notice of High Court without 
the intervention of tbe subordinate Court, the High Court is com- 
petent to take direct action under section 13 ; if section 14 had stood 
by itself, the result would have been that the High Court would be 
powerless to take disciplinary action, where the subordinate Court 
had, by reason of weakness, ignorance, or like causes foiled to take 
notice of the misconduct and to report the matter to the High Court 

(x) (1871) 7 B. L. R. 179. 

(2) (1915) 18 M. L. T. S49 ; (1915) M. W. N. 1050. 

( 3 ) (1899) I. L. R. 27 Calc. 1023 (1028). 

(4) (1911) IS C. W. N. 269, 
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under section 14. A good illustration is afforded by the decision 
of the Full Bench in In tht matter of an Advocate, a Vakil, a Pleader 
and a Mukhtear (1), where the misconduct, committed in the court 
below and ignored by that court, was noticed by this Court in the 
course of the hearing of an appeal from Original Order. Section 14, 
on the other hand, invests the Subordinate Court with authority to 
institute an enquiry, if, in its opinion, such misconduct has been 
committed as deserves investigation by that Court. From this point 
of view, the two sections supplement each other ; but the cardinal 
fact remains that whether the enquiry is made by or under the orders 
of the High Court under section 13 or is instituted by the sub* 
ordinate Court of its own motion, the final order can be passed 
only by the High Court. In fact, sections 12 to 15 show that the 
final determination in all these cases rests with the High Court and 
the High Court alone. We hold accordingly that the decisions in 
In the matter of Mahammad Abdul ILn (2) and District Jud^c^e of 
Kistna v. llanumanulu (3) take a correct view of the intention of 
the I.egislature and that section 14 covers cases of misconduct under 
all the clauses of section 13. In this view, the objection that the 
Munsiff had no jurisdiction to take proceedings against the practi- 
tioner in respect of misconduct alleged to come within clause (f) 
of section 13, must be overruled. We desire to add however, that, 
even if we had felt constrained to adopt the restricted view taken by 
Hill, J, the Mukhtear would not have been benefited in the least 
degree. It cannot be disputed that this court is competent to take 
action under section 13, clause (0« after such enquiry as it thinks fit. 
The section does not require that the enquiry should be conducted 
directly by the High Court ; the enquiry may well be made by a 
subordinate Court under the direction of the High Court. The 
only essential is, as pointed out by the Full Bench in In the 
matter of Ganapati Sastri (4), that notice must be given to the legal 
practitioner concerned to show cause against suspension or dis- 
missal, and the notice must formulate the charges with great parti- 
cularity and precision so as to enable the practitioner to know 
the charges he is called upon to meet. That condition has been 
amply fulfilled in this case. There is thus no reason, why the 
enquiry by the Munsiff, though not conducted under the orders of 
this Court, should not be adopted for the purposes of a proceeding 
under section 13, if we took the view that this court could proceed 
only under section 13 and not on a report by the subordinate Court 
(i) (1901) 4 C. L. J. 262. (2) (1906) I. L. R..39 All. 61. 

(3) (> 915 ) M. L. T. S40. ( 4 ) (»909) i9 M, L. J. 504. 
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under section 14. We must consequently examine the case on the 
merits. 

The misconduct imputed to the Mukhtear technically amounted 
to a contempt of Court. It is well settled that misconduct in the 
presence of the Court, which shows disrespect of its authority or 
which obstructs or has a tendency to interfere with the due adminis- 
tration of justice, is contempt. On this ground, disorderly conduct 
in the Court-room is treated as contempt of Court. This principle 
is not limited to misconduct in the actual presence of the Judge ; 
the Court is deemed present in every part of the place set apart for 
its use and for the use of its officers, jurors and witnesses, and, 
therefore, misbehaviour in such places is misconduct in the presence 
of the Court. Sir William MacMahon, M. R. in Trench v. Trench (i) 
observed that as a tribunal administering laws, without authority 
to protect its proceedings from outrage or disturbance presents to 
the mind the idea of an institution which must be impotent, de- 
pendent and frequently useless, the court will exercise its jurisdiction 
for outrages committed or insults offered in the face of the C^ourt ; 
he then added that the same jurisdiction will be extended to all 
the departments and offices of the Court, a proposition which results 
directly from the cases mentioned ; King v. Catroll (2) ; Roach v. 
Hall (3) ; Anon (4) ; Ex Burrows (5) j Ex Jones (6). The same 
principle was recognised in the decisions in Re Johnson (7) ; Ex 
IVilton (8) ; Kirby v. Webb (9) ; CharltorCs Case (10). A similar 
doctrine has been adopted and repeatedly applied in cases of high 
authority in the Courts of the United States : Fisher v. Mac 
Daniel (ii) ; U. S. v. Carter {y.2) ; U. S. v. Emerson (13) ; State v. 
Woodfin (14). No useful purpose would be served by a minute 
comparison of the facts of the different cases ; what we are concerned 
with is the ascertainment of the general principle, and that principle 
is accurately formulated in the language used by Harlan, J. 
in delivering the unanimous opinion of the Supreme Court in 
Ex Parte Savin (15), "the Court, at least when in Session, is 


(i) (1824) I Hogan 138 

(3) (1742) 2 Atk. 469 ; 2 Dick 794> 

(S) (1803) 8 Ves. S 35 - 

(7) (1887) 20 Q. B. D. 68. 

(9) (1887) 3 T. L. R. 763- 


(а) (1744) I Wilson 75. 

(4) (179S) 2 Ves. 520. 

(б) ( 1806) 13 Ves. 337. 

(8) (1842) 1 Dowling N. S. 805. 
(10) (1837) 2 My & Cr. 316. 


(11) (1901) 9 Wyo. 457 ; 87 Am. St. Rep. 971. 

(12) (1829) 3 Cranch C. C. 423 i 25 Fed. Cas. 313. 

(13) (1831) 4 Cranch C. C. 188 ; 25 Fed. Cas. 1012. 

(14) (1844) 5 Ired (N. C.) 199 ; 42 Am. Dec, 161. 

(15) (1884) 131 U* S. 267. 



VoL. XXIV.] 


HIGH CX>t7RT. 


*97 


present in every part of the place set apart for its own use and 
for the use of its officers, jurors and witnesses ; and misbehaviour 
anywhere in such place is misbehaviour in the presence of the 
Court.** In the case before us, there is no room for doubt that 
the practitioner misbehaved in the presence of the Court within 
the meaning of this rule ; in fact, the abusive language used by 
him was heard by the presiding Judge himself, who was holding his 
Court in the room adjoining the office where the incident took place. 
In these circumstances, it is incontrovertible that this Court may 
take disciplinary action against the Mukhtear. No doubt, the power 
of suspension or removal is distinct from the power to punish for 
contempt ParU Robinson (i)], but a contempt may be of such 
a character as to warrant the exercise of the disciplinary powers of 
the Court. At the same time, we must not overlook that, as pointed 
out by Bowen L.J. in Helmore v. Smith (a), when the Court takes 
notice of a misconduct which consists in the obstruction of or an 
interference with one of its officers, the object of the discipline 
enforced is not so much to vindicate the dignity of the Court or the 
person of the officer, as to prevent undue interference with the 
administration of justice. From this point of view, the present case is 
not of much gravity ; there was obviously no intentional disrespect 
-‘towards the Court, the Mukhtear was rather moved by a sudden 
impulse. In view of these extenuating circumstances, and also of 
his long standing and position in the profession, we are of opinion 
that it will be sufficient to warn him as a mark of our disapproval of 
his conduct. We direct accordingly that he be warned. 

D. K. R. Muktear Warned. 

(*) (>873) 19 Wallaoe;sos 

(a) (1886) 35 Ch.:D. 449 (455). 
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^bftiary^ 23, 2^, HAJEE AHMED MOOLA DAWOOD and others. 
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March ^ j [On Appeal from the Chief Court of Lower Burma.] 

Mahomedan taw — Private and public trusts — Power of the civil Court over 
them-— Junta Musjid — Management^ scheme of— Appointment of trustees — 
Code of Civil Procedure {Act XIV of 1882)^ section S39 — Power of the Court 
thereunder — Matters to he considered in framing a scheme of management 
thereunder^ 

The Mussulman law like the English law draws a wide distinction between 
public and private trusts. Generally speaking, in a case of a ivahf or trust 
created for specific individuals or a determinate body of individuals, the Knzi, 
whose place in the British Indian system is taken by the Civil Court, has in 
carrying the trust into execution to give effect so far as possible to the expressed 
wishes of the founder. With respect, however, to public or charitable trusts, of 
which a public mosque is a common and well-known example, the Kazi's 
discretion is very wide. He may not depart from the intention of the founder 
or from any rule fixed by him as to objects of the benefaction ; but as regards 
management which must be governed by circumstances he has complete discre- 
tion. He may defer to the wishes of the founder so far as they are conformable 
to changed conditions and circumstances, but his primary duty is to consider the 
interests of the general body of the public for whose benefit the trust is created. 
He may in his judicial discretion vary any rule of management which he may 
find either not practicable or not in the best interests of the institution. 

In giving effect to the provisions of section 539 of the Code of Civil Procedure, 
1882, and in appointing new trustees and settling a scheme thereunder the Court' 
is entitled to take into consideration not merely the wishes of the founder, so far 
as they can be ascertained, but also the past history of the institution, and the 
way in which the management has been carried on prior to suit, in conjunction 
with other existing conditions that may have grown up since its foundation. The 
Court has also the power of giving any directions and laying down any rules 
which might fiicilitate the Wbrk of management, and if necessary, the appoint- 
ment of trustees in the future. 

In this suit which was brought for the appointment of tnistees and the 
settlement of a scheme of management in respect of the Sunni Juma Musjid at 
Rangoon, their Lordships remitted the suit to the Court of first instance with 
the declaration and directions that all other conditions being equal the Randheria 
.section of the worshippers were preferably entitled to manage and act as 
trustees ; that in order to avoid the mischief arising from the fact of leaving 
the power of appointing or electing trustees in the h^nds of an indeterminate 
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and necessarily fluctuating body of worshippers like a punchtyH or jamaet, the 
appointment of future trustees should be entrusted to a coniinittee of the 
worshipper, the composition of which committee shonid be in the discretion of 
the Court, with due regard to local needs and conditions, subject to the provision 
that, so long as circumstances did not vary, a majority of such committee should 
be Randherias ; and that in settling the scheme the Court should lay down rules 
for the guidance of the committee in the discharge of any supervisitorial functions 
that might appear necessary to confide to them, and for filling up vacancies on 
their body subject to its control. 

Ibrahim Esmaet v, Abdool Carrim Peertnamode (i) distinguished. 

Two consolidated appeals from two decrees of the Chief Court 
of T..ower Burma in its Civil Appellate jurisdiction (Sir Charles 
K. Fox, C. J., and Hartnell, J.), both dated the SQth May 1912, 
reversing a decree of the Chief Court of Lower Burma in its original 
Civil jurisdiction (Robinson, J.) dated the 25th April, 1910. 

The facts of the case are stated in their Lordships' judgment. 

Sir Robert Finlay^ K. C., Arthur Page, and Abdul Majid, for 
the Appellants : Under the two deeds of 1S71 an absolute title to 
the lands thereby sold was granted to the purchasers free from any 
trust and condition, and any trust of the lands granted by the deeds 
of 1862 which might previously have existed came to an end when 
the said deeds were cancelled and the lands resumed by the 
Government. The indenture of March 16, 1872, constituted a 
wakf for religious and charitable purposes and the provisions 
thereof vesting the management and control of the mosque and 
the lands in the Randher Sunni Jammanth Vora Punchayet are 
valid and operative under the Mahomedan law, and the Court must 
give effect to the terms of the indenture : Shah Gulatn Rahumtulla 
Sahib V. Mahommed Akbar Sahib (2) ; The Advocate General v. 
Futima Sultani Begam (3) ; and Ameer All’s Mahommedan T.,aw, 
4th edition pp. 452 and 461. Again, the mosque' and the lands 
have always been managed and controlled by Randherias, and 
the Court in framing a scheme of management should follow the 
unbroken usage of 60 years, and give them the management and 
control of the mosque and the lands. In any case, the suit is for 
the settlement of a scheme and not for ascertaining what that 
scheme should be, and consequently an^ scheme which is settled 
for the management of the trust ought not to be inconsistent with 
the terms of the trust deed of 1S72, As to the right of management 

(i) (1908) L. R. 35 1 . A. 151. (2) (1875) 8 M. H. C. R. 63. 

(3) (187a) 9 B. H. C. R. 19. 
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reference was made to Ibrahim Esmael v. Abiaol Carrim Peer- 
mamode (i). Reference was also made to Act XIV of 1882, section 
539 and Act V of 1908, section 92. 

Dunne and Coltman, for the Respondents : The case based on 
unbroken usage since 1862 is entirely a new case and was not 
raised in the Courts below. There the contention was that an 
entirely new secular title was created in 1872, but the Court of 
Appeal has rightly overruled that contention. The mosque and 
the lands formed a trust in which the whole Sunni community of 
Rangoon were interested, and the transactions of 1871 and 1872 in 
no way affected their rights or freed the properties from the pre- 
existing trusts. The control and management of the trust properties 
were vested in the said community and were not confined to the 
Randher Sunni Vora Punchayet. The fact that the Randherias 
always had the management does not necessarily show that it was 
the will of the original founder that they should always have the 
management : See Ibrahim Esmael v. Abdool Carrim Peermamode (t). 

Arthur Page replied. 

The judgment of their Lordships was delivered by 

Mr. Ameer All. — The suit which gives rise to these conso- 
lidated appeals was brought in the Chief Court of Lower Burma in 
its original civil jurisdiction, under the provisions of section 5^9 
of Act XIV of 1882, for the appointment of trustees and the settle- 
ment of a scheme of management in respect of a mosque, situated 
in the city of Rangoon. The plaintiffs in the action are five Mahom- 
medan worshippers at the mosque, who trace their origin to a place 
called Randher, said to be a suburb or the city of Surat in the 
Bombay Presidency, and in the earliar stages of these proceedings 
they appear to have claimed it as a Randheria mosque. It is, 
however, conceded now that it is a public mosque dedicated to the 
performance of religious worship by all Sunni Mahommedans without 
restriction as to place of origin, and that it is commonly known as 
the Sunni Juma Musjid. 

To explain the contest between the parties it is necessary to give 
a short summary of the circumstances that have led to this unfor- 
tunate litigation. Like many other places in Burma, Rangoon is 
ir habited by a large numb^ of Mahomedan emigrants from various 
parts of India who have domiciled themselves in the country for 
purposes of trade, and are generally known by the names of the 
towns or villages whence they originally came. For example, the 

(1) (1908) L. R. 35 1 . A. 151. 
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plaintiffs, as already stated, derive their origin from Randher and, F* C. 

therefore, call themselves Randherias ; whilst the larger community 1916. 

of Suratis or Soortees come either from the city or district of Surat. 

It is necessary to bear this in mind, as the mosque in question is v. 

sometimes called the Surati mosque. The Randherias, though Haje e Ah med, 
trying to differentiate themselves form the others, form in reality a Mr. Ameer AH. 


section of the Surati community. They are mostly Voras, and they 
all profess the Sunni doctrines. 

It appears that the site of the present mosque was formerly 
occupied by a bamboo structure built in 1854 by one MooUa 
Hashim, a native of Randher. It was dedicated to the same pur- 
pose, and bore the same name as the present masonry mosque. 
Divine worship was performed here by all Sunni Mahommedans 
until it was burnt down three years later, when Moolla Hashim 
replaced it with a building made of wooden planks. This continued 
to be the public place of worship until 1872, when the masonry 
mosque was erected. 

The land on which the mosque was first built appears to have 
been afterwards added to by purchases made by Moolla Hashim or 
by his fellow townsmen, who made the same over to him as the 
custodian of the mosque. In 1862 one Moolla Ibrahim, a brother 
of Moolla Hashim, and two persons of the names of Golam Moideen 
Moollah and Cashim Azim, obtained from the Government a grant 
in respect of certain other plots on the express trust " to build 
and maintain thereon a mosque or place of worship for and to the 
use of all persons professing the Sunni sect of the Mahommedan 
religion.” 

These lands were also added or attached to the existing mosque, 
and shops were built there to yield an income for its maintenance. 

In 1864, Moolla Hashim went on a pilgrimage to Mecca, leaving 
the management of the mosque in the hands of Moolla Ibrahim 
and the two persons already mentioned. He returned to Rangoon 
in 1866, but never resumed his management of the mosque. At this 
time the person in charge was one Mohammed Hashim Mehtar, 
who also is said to have been a native of Randher. 

In 1870, the Government, finding that no mosque had' been 
built on the lands granted in 1862, and that on the contrary shops 
had been erected thereon, issued a notice on the grantees to show 
cause why those lands should not be resumed. A meeting was 
thereupon held, apparently at the instance of the Rand herias, of all 
the Sunni Mahommedans entitled to worship at the mosque, and it 
was decided to buy outright from the Government the land, and 
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build on it a proper masonry structure suitable to the growing needs 
of the community. Although there is some dispute with regard to 
the contributions of the general body of Sunnis apart from the 
Randherias, it may be taken as fairly uncontroverted that the bulk 
of the fund was subscribed by the Randheria section of the wor- 
shippers. The conveyance was taken in the names of five persons, 
named respectively Dooplay, Ariff, Pattal, Mohammed Hashim 
and Ebrahim Ali Moolla, and these men in 1872, whilst the masonry 
mosque was in course of building, purported to create a new de- 
dication. 

The trust deed bears date the i6th March, 1872, and after 
reciting that it was made between the persons named above, of the 
one part, and one Mohammed Hashim, representing the general 
Sunni Mussulman community, of the other part, proceeds to declare 
that “the pieces or parcels of land upon a certain portion of which 
the Sunni Jamaet Musjid is erected or is in the course of being built, 
together with the godowns attached thereto, are solely dedicated for 
the purpose of divine worship.” It then goes on to provide inter 
alia that its management shall remain exclusively in the hands of 
the Randheria Jamaet (people or assembly). 

The five persons in whose names the conveyance stood and who 
had executed the trust deed appear to have carried on the manage- 
ment for several years ; in course of time some dropped out and 
others came in as trustees. How these men were placed in charge 
of the management of the mosque is not clear, for apparently no 
meeting of the Randheria Punchayet was held until T894, and none 
between 1894 and 1906, nor in fact had the Randherias any 
“organised association” with written rules for the purpose of giving 
effect to the wishes of their section of the community. 

Matters remained in this condition until 1908, when disputes 
arose regarding the validity of the election of one Hashim Yacub 
Ally as a trustee in place of another Randheria, who had died the 
year before. It was in consequence of the quarrels among the 
Randherias themselves in connection with the election or appoint- 
ment of this man, that the present suit was launched in the Chief 
Court of Lower Burmah. The original defendants to the action 
were four persons who were actually managing the mosque as 
trustees, but the validity of whose appointment as such was impugn- 
ed . by the plaintifis. In addition three others were joined as 
defendants ostensibly to represent the Randheria section, but in 
reality, as the trustee defendants charge, to represent the plaintiffs* 
factiou. 
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On the institution of the suit notices were issued by the Court 
under section 30 of the Civil Procedure Code to all persons entitled 
to worship at the mosque. Thereupon defendants 12 and 13, repre- 
senting the general body of Sunni worshippers, and defendants 8 to 
II claiming to represent the Surati community, and 14 to 17 the other 
Randherias appeared and applied to be joined as parties. Each set 
of defendants has filed a separate defence. Although the trustee 
defendants deny the plaintiffs* allegation that the mosque in question 
is a Randheria mosque, and affirm the validity of their and Hashim 
Yacub Ally’s appointment as trustees, they associate themselves with 
the plaintiffs and their Randheria co-defendants in claiming that the 
right of management of the mosque belongs exclusively to their 
party. And they ask that the scheme, if any is to be framed, should 
be framed on that basis. 

The defendants 12 and 13, who represent the general body of 
worshippers, controvert in siibstance the right of the Randherias to 
a monopoly of the management as opposed to the whole nature of 
the trust ; and they claim that as the mosque is dedicated to the 
performance of public worship by all Mahommedans of the Sunni 
persuasion, now that a scheme is proposed to be settled under the 
direction of the Court they should be allowed a voice in its 
administration. 

The suit proceeded to trial before Mr. Justice Robinson, and the 
whole dispute centred round two points, viz : — 

1. The effect of the trust deed of 1872, and 

2. Whether the Randherias should or should not have the sole 
and exclusive charge and management of the mosque. 

The Randherias rested their case on the trust deed of 1872 ; they 
contended that it created a new trust and that the founders, namely, 
the five persons in whose names the land had been purchased 
from the Government, were entitled to provide that the management 
should remain exclusively in the hands of their own section of the 
community. The learned trial Judge states their contentions in the 
following terms : — 

“It is urged that the original mosque was created by a Randheria ; 
that the original grant was revoked and the lands sold outright to 
Randherias, that they thus became the creators of the trust and were 
at liberty to make any lawful condition they pleased as to the 
management of the trust.” 

And his decision is expressed in these words : — 

“The position in 1871, then, was that the five vendees became 
the absolute and untrammelled owners of these two plots and could 
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•Jowilh tbcm» they plowed They becme the owners of the 

mosque, shops, and lands, and created a trust of them. It was 
undoubtedly open to them to manage the trust themselves or to lay 
down the manner in which it was to be managed, and this they did 
in Exhibit C.” 

lie accordingly came to the conclusion that the Randheria party 
were exclusively entitled to the management of the mosque. 

On appeal by the respondents in the first and second appeals 
respectively, the learned Judges of the Chief Court, difiering from 
the Trial Judge, held in substance that the lands which were pur- 
chased by or in the names of the five persons in 1871 were acquired 
by them as trustees for the purposes of the existing mosque and 
subject to the trust therefor ; and that nothing that took place in 
1871 or 1873 had the effect of cancelling, or could in law cancel, 
the original trust ; and that as the original trust was for the benefit 
of all persons “professing the Sunni sect of the Mahommedan 
religion,” they thought that “all Sunni Mahommedans were entitled 
to a voice and control of the Juma Musjid, of Rangoon.” 

The plaintiffs and the trustee defendants have appealed to His 
Majesty in Council, and the same contention that was put forward 
in the Courts below, based on the document of 1873, has been 
urged on their behalf. It has further been contended that under the 
Mahommedan Law the Court has no discretion in the matter and 
that it must give effect to the rule laid down by the founder in all 
matters relating to the appointment and succession of trustees or 
mutwalleet. Their Lordships cannot help thinking that the extreme 
proposition urged on behalf of the appellants is based on a mis- 
conception. The Mussulman law like the English law draws a wide 
distinction between public and private trusts. Generally speaking, 
in case of a wakf or trust created for specific individuals or a 
determinate body of individuals, the Kazi, whose place in the British 
Indian system is taken by the Civil Court, has in carrying the trust 
into execution to give effect so iar as possible to the expressed wishes 
of the founder. With respect, however, to public religious or 
charitable trusts, of which a public mosque is a common and well- 
known example, the Kazi's discretion is very wide. He may not 
depart from the intentions of the founder or from any role fixed by 
him as to the objects of the benefaction ; but as regards manage- 
ment which must be governed by circumstances he has complete 
discretion. He may defer to the wishes of the founder so far as 
they are conformable to changed conditions and circumstances, but 
his primary duty is to consider the interests of the general body of 
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the public for whose benefit the trust is created. He may in his 
judicial discretion vary any rule of management which he may find 
either not practicable or not in the best interests of the institution. 

Illustrations of this rule are to be found in almost every work on 
Mussulman law. - And the authorities lay down that, “were the 
waki/ (the fouoder),to make a condition that the King or Kazi should 
not interfere in the management of the makf^ still the Kazi will have 
his superintendence over it, for his supervision is above everything.” 

Their I..ordships agree with the Chief Court that the transactions 
which took place in 1871 and 18/2 in no way affected the existing 
trust, and that the trust deed of 1872 did not create a new dedica- 
tion ; the mosque remained as heretofore a public mosque, dedicated 
to the performance of worship by all Sunni Mahommedans as 
originally founded. 

In their Lordships’ opinion, the real point in issue in the case, 
owing probably to the nature of the pleadings, has to some extent 
been missed by the Courts in India. It has been treated as a 
question involving the determination of conflicting rights rather 
than a consideration of the best method for fully and effectively 
carrying out the purpose for which the trust was created. The suit 
is brought under section 539 of the Code, which vests a very wide 
discretion in the Court. It declares (omitting the parts not material 
to this case) that — “whenever the direction of the Court is deemed 
necessary for the administration of any express or constructive trust 
created for public, charitable, or religious purposes, the Advocate- 
General, acting ex oj/icia, or two or more persons having a direct 
interest in the trust and having obtained the consent in writing of the 
Advocate-General, may institute a suit in the High Court, or the 
District Court within the local limits of whose civil jurisdiction the 
whole or any part of the subject-matter of the trust is situate, to 
obtain a decree — 

(a.) Appointing new trustees under the trust ; 

(«.) Settling a scheme for its management ; 

or granting such further or other relief as the nature of the case may 
require.” 

In giving effect to the provisions of the section and in appointing 
new trustees and settling a scheme, the Court is entitled to take into 
consideration not merely the wishes of the founder, so far as they 
can be ascertained, but also the past history of the institution, and 
the way in which the management has been carried on heretofore, 
in conjunction with other existing conditions that may have grown 
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up since its foundation. It has also the power of giving any direc- 
tions and laying down any rules which might facilitate the work of 
management, and, if necessary, the appointment of trustees in the 
future. 

In the present case, Moolla Hashim, although he was assisted by 
several of his compatriots in acquiring the lajid on which ,the 
bamboo mosque was built, was to all intents and purposes its 
original founder ; in 1857, when the bamboo structure was burned 
down, he replaced it with a plank building ; he and his Randheria 
fellow-townsmen held the mutwallreship until 1871. Since that 
date also the management has been carried on by people belonging 
to Randher. In 1862, the lands were purchased with money 
supplied by them ; and in 1871 the bulk of the money appears to 
have come from the same source. It is not alleged that they have 
mismanaged the trust or committed any dereliction of duty, or tried 
to introduce innovations in the services, or otherwise interfered with 
the rights of the general body of worshippers. In these circumstan- 
ces it seems to their Lordships, in the exercise of the discretion 
which the Mussulman law vests in the Kazi, that the Randheria 
section of the worshipi>er8, all other conditions being equal, are 
preferably entitled to the muUvalleeship of the mosque. With regard 
to the case of Ibrahim Esmael v. Abiool Carrim Peermamoie {x), 
which has been relied upon on behalf of the respondents, their 
Lordships deem it sufficient to say that the facts to which they have 
referred differentiate it widely from the present case. 

The present case, however, in their Lordships’ opinion, illustrates 
the mischief of leaving the power of appointing or electing trustees 
in the hands of an indeterminate and necessarily fluctuating body 
of people, whether they call ^hems&Wes Punchayet or Jamaet. In 
order to avoid so far as possible a recurrence of the trouble that has 
brought about this long-drawn litigation, their Lordships think it 
desirable, in the interests of the institution which form the primary 
matter for copsidcration, that the appointment of future trustees 
should be entrusted to a committee of the worshippers the composi- 
tion of which should be in the discretion of the Judge, with due 
regard to local conditions and needs, subject to the provision that, so 
long as circumstances do not vary, a majority of such comn^ttee 
should be Randherias ; and that in settling the scheme the Judge 
should lay down rules for their guidance in the discharge of any 
supervisitorial functions that it may appear necessary to confide to 
them and for filling up vacancies on their body subject to his control. 

(I) (1908) L. R. 35, 1 , A. 151. 
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Their Lordships are accordingly of opinion that the orders of the 
Courts of India should be discharged and that the case should be 
remitted with the following declaration and directions to the Chief 
Court of Lower Burma to deal finally with the matter : That all 
other conditions being equal, the Randheria section of the worship- 
pers are preferably entitled to manage and act as trustees of the 
Sunni Juma Musjid, of Rangoon ; that the appointment of future 
trustees should be entrusted to a committee of the worshippers, the 
composition of which committee should be in the discretion of the 
Court, with due regard to local needs and conditions, subject to the 
provision that, so long av'circumstances do not vary, a majority of 
such committee should be Randherias ; and that in settling the 
scheme the Court should lay down rules for the guidance of the 
committee in the discharge of any supervisitorial functions that it 
may appear necessary to confide to them, and for filling up vacancies 
on their body subject to its control. 

As regards the costs in the Courts below, the trustee-defendants 
will have their costs out of the funds of the institution ; the rest of 
the parties will bear their own costs. 

The parties will bear their own costs of these appeals. 

And their Lordships will humbly advise His Majesty accordingly. 

Bratnall and White : — Solicitors for the Appellants. 

Amould dr* Sons ; — Solicitors for the Respondents. 
j. M. p. Appeals allowed and the case remitted. 


Present : — Lord Shaw, Lord Sumner, Sir John Edge and 
Mr. Ameer AH. 

MUSAMMAT GIRJA BAI 

V. 

SADASHIV DHUNDIRAJ and others. 

[On Appeal from the Court of the Judicial Commissioner, 
Central Provinces, India.] 

Hindu law — Mitakshara— Joint Jamiljf estate — Partition — Intention by one 
member to separate — Suit for partition by a member — Widovts right to continue 
suit after plaintiff's death. 
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Under the Mitakshara law a definite and unambiguous indication by one 
member of a joint undivided family of his intention to separate himself and to 
enjoy his share in severalty will amount to partition if the intention is unequivocal 
and clearly expressed 5 and it must depend upon the facts of each case whether 
partition is effected thereby. 

Suraj Narain v. Tkbal JVaratn (i) followed. 

The intention to separate may be evinced either by explicit declaration or by 
conduct, and if it is an inference derivable from conduct, it will be for the Court 
to determine whether it was unequivocal and explicit. 

AppGvier v. Rama Subha Aiyan {2) explained. Joy Narain Girt v. Grish 
Chunder Mytee (3) ; Madko Per shad v. Mehrhan Singh (4) and Deo Bunsee 
Koer V. Dwarkanatk (5) referred to. 

Vato Koer v. Rowshun Singh (6) approved. 

The appellant’s husband served a registered notice on the manager of the 
Mitakshara joint family of which he was a member saying in explicit terms that 
his desire was to get partitioned his share and asking the manager to partition 
the joint estate without delay. A few days thereafter he instituted the suit for 
partition : 

Held^ that nothing could be more unequivocal or more clearly expressed than 
the conduct of the appellant’s husband in indicating his intention to separate 
himself and enjoy his share in severalty by the said notice coupled with the suit ; 
that those acts amounted to a separation with all its legal consequences ; and 
that on the death of the appellant’s husband during the pendency of the suit the 
appellant inherited his share and was entitled to continue the suit. 

Appeal from two decrees (July 25, 1912) of the Court of the 
Judicial Commissioner, Central Provinces, reversing an order and 
a preliminary decree of the Court of the District Judge, Nagpur 
(January 23, 1911 and April 8, 1911 respectively). 

On the ist October 1908 the Appellant’s husband Harihar sent 
a registered letter to Dhundiraj, the manager of the joint and. 
undivided family of which he was a member requesting him to parti- 
tion the joint estate. The family was governed by the Mitakshara 
law of the Benares school. 

To that letter Dhundiraj’s Vakil on his behalf sent a reply to the 
effect that the estate of the family had been joint for the last four 
generations, and no partition had taken place, till this day. It was 
therefore, desirable that as far as practicable, there should be no 
occasion for partition, and that no partition should be effected. I f 
nevertheless a partition was to be made, it was better that he should 
himself make it, as he was the senior. 

(1) (1912) L. R. 40 I. A. 40 ; 17 C. L. J. 288. 

(2) (1866) II M. I. A. 75. (3) (1878) L. R. 5 I. A. 228. 

(4) (1890) L. R. 17 I. A. 194 1 1 . L. R. iS Calc. 157. 

(5) (1868) 10 W. R. 273. (6) (1867) 8 W. R. 82. 
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On the 2 ist October 1 908 Harihar brought the suit giving rise 
to this appeal against Dhundiraj and other members of the joint 
family for a decree for partition and possession of his one-third share 
in the joint family prop erlies. While the suit was pending Harihar 
died on the i/th June 190J, and his widow the Appellant applied 
for substitution of her name as plaintiff in place of that of her 
deceased husband. This application was opposed by the defendants 
on the ground that the deceased at the time of his death was joint 
with them and consequently the suit abated on his death. The 
District Judge found on the facts, which are fully set out in their 
Lordships’ judgment, that Harihar had declared his intention to 
separate from the family and given effect to that intention by serving 
the registered notice of the ist October 1908 demanding partition 
and after rejecting the defendant’s proposal for a private settlement 
by filing the suit. He was of opinion that these facts together with 
the defendant’s admission of Harihat’s right to one-third share of the 
joint family property and the proceedings in the suit prior to his 
death brought the case within the principles laid down in Appovier 
V. Bam Subha Aiyatt (1). He therefore held that Harihar at 
the time of his death “ must be considered as being separated in 
estate,” and his widow the Appellant was “ therefore entitled to 
inherit his share” and continue the action. 

The suit then proceeded and a preliminary decree for partition 
was given to the appellant. 

The defendants appealed to the Court of the Judicial Commis- 
sioner against the order for substitution as well as against the prelimi- 
nary decree. Both these appeals were allowed and the suit dismissed. 
'I'he Judicial Commissioner held that no member of a joint and 
undivided family can separate himself from the joint family without 
an agreement between all the members thereof or an order, decree 
or declaration by the Court, and in the absence of such an agree- 
ment or order, "decree or declaration Harihar must be held to have 
been joint at the time of his death, and that the suit therefore abated. 
The material part of their judgment was as follows : — 

The question to be decided is purely one of Hindu Law, and 
we are of opinion that analogies drawn from the English law or any 
other system of jurisprudence can afford little assistance and may 
be misleading. We can start from the principle laid down in 
Appovier v. Ram Subha Aiyatt (i), and repeatedly affirmed in subse- 
quent cases by the Judicial Committee of the Privy Council, namely, 
that actual division by metes and bounds is not necessary to complete 

(?) (1866) II M. I. A, 75. 
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the dissolution of the joint tenancy of a Hindu family, because 
by an agreement between the co-parceners there may be an operative 
division of title which will convert the joint tenancy into a tenancy 
in common, without there being a corresponding division of the 
subject matter to which the title relates. Therefore, the question 
before us narrows itself down to this : — 

In a Mitakshara family composed of co-parceners who are colla- 
terals in relation to one another, is the mere communication of an 
intention to divide, made by one co-parcener to the other or others, 
sufficient to effect a severance of his interest in the joint estate, so 
as to make him, as it were, a tenant in common of a defined share 
which, upon his death, will devolve by inheritance as his severalty ? 

We will now examine the material authorities cited before us, in 
order to see how far, if at all, they justify the affirmative answer 
which has been given to the above question by the lower Court, 
and which the Plaintiff-Respondent seeks to have repeated by this 
Court. 

The only Sanskrit authorities which are said to deal expressly 
with the matter are the Mayukha and the Saraswati Vilasa, the rele- 
vant passages wherefrom, upon which reliance is placed for the 
Plaintiff-Respondent, have already been set out above. As regards 
the Mayukha, in the first place it is not a recognised authority in 
the school of law which governs this case. But, leaving that aside, 
the passage expressly refers to the case of a separation where no 
property is involved. In such a case separation is a matter of senti- 
ment only, and a member who severs himself from his brethren does 
not invade or affect any legal right of his co-parceners. But where 
there is property, the severence of the interest of even a single 
member involves an alteration in the legal rights of his co-parceners, 
and, in particular, a dissolution of their birth-right in a portion 
of the joint property. It seems to be not only Hindu law, but 
equity and common sense, to hold that where a disposition of 
property jointly owned by two persons would, if made, affect the 
rights of them both, they should both have a voice in the matter 
and in the making of such a disposition. As remarked by Garth 
C. J. in Radha Chum Dass v. Kripa SindhM Dots (i). “ One 

can very well understand, that as regards separation, any member 
or members of a family, might separate from the rest at their 
option ; a mere declaration by one member that he was separate 
from the others would seem to be sufficient to effect the separation. 
But partition of the property is a different thing, because in order 

(I) (1879) I. L. R. s Calc. 474 (476, 477). 
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to effect a just partition, it is necessary of course to ascertain the 
share to which each and every member of the family is entitled.” 

This passage has been clearly misunderstood by the learned 
counsel for the Plaintiff-Respondent, who has relied on it in support 
of his argument. It was also apparently misunderstood by Bhashyam 
Ayyangar J. in Sudarsanam v. Narasitnahulu (i), and by DeGruy- 
ther, K. C. in Maharaj Kedar Nath v. Thakur Ratan Singh (2), 
where that learned counsel quoted it as an authority for the very 
proposition contended for on behalf of the Plaintiff in the present 
case. It seems clear from the passage itself that Garth C. J. used 
the word “separation” to denote something which was not a severance 
of joint interest in family property. We are not prepared to accept 
the inference drawn by the learned counsel for the Respondent be- 
fore us that the Mayukha rule as to the requisites for a separation 
where there is no family property applies a fortiori to a severance of 
title to joint property. 

As regards the passage from the SaraswaH Vilasa, as already 
stated, it does not carry the case beyond the rule recognised in 
Appoviet^s case (3) and constantly reaffirmed since that decision was 
published. 

It was said that the above Sanskrit commentaries expressly set 
forth what is implied in all the others. We have not been able to 
find in the text books anything more than this that partition is a 
consequence of intention and agreement. There is certainly no 
passage in the Mitakshara raising an implication that the wish of one 
co-parcener communicated to the other or others is of itself sufficient 
to dissolve the joint tenancy. 

Turning now to the case law we think the most convenient way 
will be to examine first the relevant decisions of the supreme tribu- 
nal, and then those of the several High Courts. 

In Abraham v. Abraham (4), the Judicial Committee were deal- 
ing with a family which, though purely Hindu in origin, had. been 
for several generations converted to Christianity. Their Lordships 
laid down, more or less as an obiter dictum, that the status of a mem- 
ber of an undivided Hindu family was altered by his conversion to 
Christianity, since such conversion amounted, under Hindu law, to 
a severance of parcenership. This decision does not assist the 
Plaintiff in any way. By conversion to another religion the undi- 
vided Hindu becomes an outcaste. Under Hindu law that fact 
deprives him of his status in the joint family, and would also result 

(I) (1901) 1 . L. R. 25 Mad. 149 (156). (2) (1910) 12 Bom. L. R. 656 (660). 

(3) (1866) It M. I. A. 75. (4) (1863) 9 M. I. A. 199. 
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in forfeiture of his estate if the Statute law did not intervene. But 
Act XXI of 1850 interferes to prevent such forfeiture. The only way 
of giving effect to this Statute is by dividing off the share of the 
apostate from the joint estate which he is no longer qualified to hold 
in a state of jointness, and to treat it as his severalty. Such a parti- 
tion is one made by statute, and not by virtue of any authority con- 
ferred on the severing parcener by Hindu law. It is a special case 
offering no analogy in support of the contention advanced in this 
case on behalf of the Plaintiff-Respondent. 

The next case is Appovier v. Rama Subha Aiyan (i) as to which 
it is only necessary to say that it is the leading authority on the sub- 
ject of partition of title unaccompanied by partition of the subject 
matter of such title. It was generally urged before us that it sup- 
ports the case of the Plaintiff ; but upon a careful perusal of the 
judgment of their Lordships, we are unable to find a single passage 
or phrase which is compatible with the view that a partition of 
title out of Court may be effected without an agreement among all 
the co-parceners. 

In Raja Suraneni Venkata Gopala v. Raja Suraneni Lakshma 
Venkama (2) there was a formal agreement as in Appovier*s case (i), 
and their Lordships again held that the agreement to divide dis- 
solved the joint estate. They made no remark suggesting that if in 
place of the agreement between two brothers there had been only 
a demand, communicated by one to the other, the conclusion would 
have been the same. 

Sfi Gajapathi Radhika v. Sri Gajapathi Nilamani, (3) was 
another case of a formal agreement to divide between two joint 
Hindu brothers, and the rule in Appovier’ $ case (i) was re-affirmed. 
Here again the case of the plaintiff finds no foothold. 

In Doorga Pershad v. Mt. Kundun Koowar (4), the Judicial 
Committee laid down that inasmuch as there may be a division of a 
joint Hindu family and its property, which though not carried out by 
a partition by metes and bounds, would nevertheless alter the status 
of the family, the question in every particular case must be one of 
intention, i. e. (as stated in the judgment of their Lordships) “whe- 
ther the intention of the parties to be inferred from the instruments 
which they have executed and the acts they have done, was to effect 
such a division.*' If anything, this is an authority against the Plain- 
tiff, because it suggests that the intention of all the co- parceners, 


(I) {1866) n M. I. A. 75- 
(3) (iSyo) 13 M. I. A. 497* 


(2) (1869) 13 M. I. A. 113. 
(4) (1870) 21 W. R. 214. 
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expressed by ^reement, is necessary to dissolve the joint estate. 
In any view the case affords no assistance to the Plaintiff. 

Mahrajah Ram Kissen Singh v. Rajah Sheonund Sngh (i), lays 
down that the agreement of a family to divide the proceeds of the 
joint property among its members in definite shares, with the inten* 
tion that each should hold his allotted share in severalty severs the 
joint interest and extinguishes the rights springing from united family 
ownership. Here again we have the same foundation of a family 
agreetnent for the conclusion of the Court. 

In Firfhi Pal v. Jowahir Singh (2), one of the ruling principles 
laid down was that a member of a joint Hindu family cannot sue 
for a share of the profits of a joint family estate because he has no 
definite share until partition. This suggests that the Plaintiff was 
not entitled to have his share treated as separate merely because he 
himself so treated it, and claimed profits in respect of it. 

In Madho Parshad v. Mthrban Singh (3), the Judicial Com- 
mittee said : — 

“Any one of several members of a joint family is entitled to 
require partition of ancestral property, and his demand to that effect, 

if it be not complied with, can be enforced by legal process 

Actual partition is not in all cases essential. An agreement by the 
members of an undivided family to hold the joint property indivi- 
dually in definite shares, or the attachment of a' member’s undivided 
share in execution of a decree at the instance of his creditor, will be 
regarded as sufficient.” 

In Parhati v. Naunihal Singh (4), which was again a case of 
mutual agreement among co-parceners, their Lordships of the Privy 
Council, reversing the judgment of the Court of the Judicial 
Commissioner of Oudh, insisted that the principle laid down in 
Appoviet^s case (5) should be followed. 

In Maharaj Kedar Nath v. Thakur Ratan Singh (6), it was 
contended on behalf of the Appellants before the Judicial Committee 
that the mere fact of one co-parcener having filed a suit for partition 
amounted, in law, to a partition of title. Thereupon Mr. Ameer 
Ali, one of the presiding judges referred to Debee Pershad v. Phool 
Koeree if), where it was held that a suit by one member of a Hindu 
family for a declaration of his right in the joint family property was 
not a sufficient indication on the part of the family of their intention 

(I) (1875) *3 W. R. 412. (2) (1887) I. L. R. 14 Calc. 493. 

(3) (1890) L. R. 17 I. A. 194 (196); I. L. R. 18 Calc. 157. 

(4) (1909) !• L. R. 31 All. 412. (5) (1866) II M. I. A. 75. 

(6) (1910) 12 Boni. L. R. 656 (660). (7) (1669) la W. R. 510. 
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to separate. In the same case another member of the tribunal, 
Sir Arthur Wilson, asked, “Is there a case where one co-parcener 
declared that he was separate, and it was held that such a declaration 
constituted partition?'* DaGruyther, K. C , cited Radha Chum 
Dass V. Kripa Sindhu Das (i), as an authority in support of that 
proposition ; but, as already pointed out, the learned counsel clearly 
misunderstood the true significance of the word “separation" as used 
by Garth C. J. in that case. 

Wc turn now to the decisions of some of the Indian High Courts. 
The following cases were then referred to and discussed : 

Bulakee Lai v. Must. Indurputlee Kowar (2) ; Badatnee Koer v. 
IVa'-Ad Singh (3) ; Raja Ram Tewary v. Luchmun Persad (4) ; 
Mussamut Vato Koer v. Rowshun Singh (5) ; Mussamut Deo Butisee 
Koer V. Dwarkanath (6) ; Gopee Lall v. Mohunt Bhugwan Dass (7) ; 
Ram Dhyan v. Musst. Fhoolbas (8); Must. Phaolbas Koer\. Lala 
Jagessur Sahey (9) ; Sadaburt v. Boolbash (lo) ; Bhoobun Mohini v. 
Poomo Chunder (ii); In re Phuljari Koer (xz)\Joy Narain v. 
Goluck Chunder Raghubanund v. Sadhu Churn (14); Radha 

Chum V. Kripa Sindhu (i) ; Tej Protap Singh v. Champu Kalee 
Koer (15); fogendra Nath v. Baladee (16) ; Satya Kumar v. 

Satya Kripal (si)', Kandasami v, Doras Ammal (tS) ; Subbaraya 
V. Manik (19); Sudarsanam v. Narasim Hulu (20); Babaji 
Parashram v. Kashibai (21) ; Sahhsram v. Hari Krishun (22) ; 
Ashabai v. Haji Tyeb (23); Bilase v. Dinanath (24^5 Jogul 
Kishore v. Shib Sakai (25) ; Diwaker v. Janardkan (26) ; Bina 
Pujari V. Biraj Mohun (27) ; Ramprosad v. Deokaran (28); 
Abdul Aziz V. Ajudhia {29) ; Mukund Ram v. Ramratan (30) ; 


(1) (1879) I. L. R. 5 Cal. 474 (476, 477). (2) (186s) 3 W. R. 41. 


(3) (1866) S W. R. 78. 

(S) (1867) 8 W. R. 82. 

( 7 ) (1869) 12 W. R. 7. 

(9) (1872) 18 W. R. 48. 

(ii) (1872) 17 W. R. 99. 

(13) (1876) 25 W. R. 3SS. 

(15) (1885) I. L. R. 12 Calc. 86. 
(17) {1909) 10 C. L. J. 503. 

(19) (1896) I. L. R. 19 Mad. 346. 
(21) (1880) I. L. R. 4 Bom. 157. 
(23) (1885) I. L. R. 9 Bom. 1 15. 
{25) (1882) I. L. R. 5 All. 430. 
(27) (1889) 3C. P. L. R. 126. 
(29) (1902) 1$ C. P. L. R, 156. 


(4) (1867) 8 W. R. IS. 

(6) (1868) 10 W. R. 273. 

(8) (1870) 14 W. R. 339. 

(10) (1869) 12 W. R. I F. B. 

(12) (1872) 8 B. L. R. 385. 

(14) (1878) I. L. R. 4 Calc. 425. 
{16) (1907) I. L. R. 35 Calc. 961. 
(xS) (1878) I. L. R. 2 Mad. 317. 
(20) (1901) I. L. R. 25 Mad. 149. 
(22) (1882) I..L. R. 6 Bom. 113. 
(24) (1880) I. L,. R. 3 All. 88. 
(26) (1889) 3 C. P. L. R. 64. 

(28) (1892) 6 C. F. L. R. 60. 

(30) (1906) 2 Nag. L. R. 52. 



VoL. XXIV.] 


PRIYV COUNCIU. 


^raj V. Sheopershad ( c) ; Krishnasami v. Rajagopala (2) ; Gurlin- 
gapa V. Nandapa (3) ; Aiyyagari Venkataramayya v. Aiyyagari 
Ramayya (4) and it was held : 

Upon the best consideration that we have been able to give the 
matter we are of opinion that, except in the special case of a father 
severing from bis sons, partition of property unaided by the Court, 
among the members of a joint Hindu family governed by the Mitak- 
shara, can only- be effected by an agreement among all the co*par> 
ceners concerned, whereby, at least, they declare their intention to 
separate. We hold that a declaration of such intention by any frac- 
tion of the co-parcenary body, or the mere demand by any member 
for partition of his share, does not of itself disrupt the family estate 
or destroy the right of survivorship. 

For the above reasons this appeal, and First Appeal 16 of i git, 
are allowed, and the decree and Order from which they are respec- 
tively made are set aside. We declare that on the death of Harihar 
the suit for partition instituted by him, out of which these appeals 
have arisen, abated, and that by operation of the Mitakshara law of 
survivorship, his undivided interest which he sought to have parti- 
tioned has lapsed to the Defendants. 

The appellant thereupon appealed to His Majesty in Council. 

Robert Finlay, K.C,, and Dunne, for the Appellant : 

Both Courts have concurrently found that Harihar intimated to 
the respondents in clear and unequivocal terms his intention to 
convert his joint estate into an estate severalty, and such a declara- 
tion of intention amounts to separation : Pandit Sum} Narain v. 
Pandit Ikbal Narain (5), which was decided about six months after 
the judgment under appeal was delivered. This case covers the 
point in issue and it is not necessary to go through all the authorities 
referred to by the Court below. 

De Gruyther, K.C,, and J. M. Parikh, for the Respondents : 

The notice of the ist October 1908, does not amount to partition 
or separation, which operates from the date of a decree for partition 
or an agreement to partition. Until that time any single member of 
a joint family can ask for and demand partition, but such a demand 
does not amount to partition. Specific interest in severalty arises 
for the date of a decree or agreement. 

[Sir John Edge : Do you question the decision in Suraj Narain 
V. Ikbal Narain ($) ? 

The decision in that case is based on. the kicts of the case and 

(1) (t88o) I. L. R. 5 Calc. 148. (2) (1893) I. L. R. 18 Mad. 73. 

(3) (1896) I. L. R. 21 Bom. 797. (4) (1902) I. L. R. aj Mad. 6^. 

(S) (191a) L. R. 40 I. A. 40 ; 17 C. L. J. 288. 
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not on the proposition of law there stated. It was not necessary for 
the decision in the case to state that proposition of law, which was 
not arrived at after a full discussion at the Bar of all the authorities 
on the point, which is now raised. But if their Lordships were of 
opinion that the proposition of law stated in that case was necessary 
for the decision there, we should' be permitted to discuss the law 
applicable to the point fully. It is one of the most important ques- 
tions which have recently come before the Board. There are nume- 
rous authorities against the law as stated in Pandit Suraj Narain v. 
Pandit Ikbal Namin (i). 

[Lord Shaw said that the decision in Suraj Narain v. Ikbal 
Narcdn (i) was a very recent decision, which was binding, and that 
the point was not open to argument]. 

Reference was made to Appovier v. Rama Subba Aiyan (2), 
Pirthipal Singh v. Thakur fowahir Singh (3) ; and Mayne’s Hindu 
Law, 8th. ed., p. 339, para. 270. 

Sir Robert Finlay t K.C., replied. 

[Mr. Ameer Ali referred to Madho Pershad v. Afehrban Singh (4)]. 

The judgment of their Lordships was delivered by : 

Mp. AmeeP AU — This appeal from two judgments and decrees 
of the Judicial Commissioner’s Court in the Central Provinces of 
India arises out of a suit brought by one Haribar, since deceased, 
on the 21st October, 1908, in the Court of the District Judge of 
Nagpur. The object of the suit was to obtain a declaration of his 
right to a one-third share in certain movable and immovable proper- 
ties, which till then had been held as appertaining to a joint undi- 
vided Hindu family, of which be had been a member, a decree for 
partition, and other ancillary reliefs. 

Harihar died on the lyth June, 1909, during the pendency of 
his suit, and the question in the case is whether at the time of his' 
death he was separated from the joint family. If he was, his 
share would be inherited by his widow Girja Bai, the appellant ; if 
not, the defendants, respondents in this appeal, would take it by 
survivorship. 

The facts of the case are simple, and may be stated briefly. 
Bapuji, the common ancestor, left several sons, among them Harihar, 
the plaintiff in this suit ; two, Damoodur and Balaji, died many years 
ago without any issue. Atmaram, the eldest, who became the mana- 
ger of the family on Bapuji’s death, died in 1899, leaving Dhundiraj, 

(i) (191a) L. R. 40 I. A. 40 ; 17 C. L. J. a88. 

(a) (1866) 11 M. I. A. 75. (3) (1886) L. R. 14 I. A, 37. 

(4) (1890) L. R. 17 1 . A. 194 ; I. L. R. 18 Calc. 157. 



VOL. XXIV.] PRIVY COUNCIL. 

the first defendant, the son of his brother Ram Chunder, whom he 
had taken in adoption. Dhundiraj became the manager after 
Atmaram’s death, and acted as such when this suit was instituted. 
He has since died, and he is now represented by his son Sadashiv. 
Ram Chunder died in 1902, leaving Nilkantha, his son, and two 
grandsons, all of whom are defendants in this action. Jageswar, 
another brother, died in 1906 without leaving any male issue. Thus, 
on the 2ist October, 1908, when he brought his suit, Harihar was 
entitled to a one*third share of the joint property. It is alleged in 
the plaint that after Atmaram’s death “dissensions arose in the joint 
and undivided family,” and in consequence thereof two shops were 
set up at Parseoni, their place of residence, one in the name of 
Harihar, the other in that of Dhundiraj, and separate baki-khattas 
(account-books) were opened in their respe ctive names. The plain- 
tiff further alleged that for “these reasons’' he did not wish to conti- 
nue as a member of the joint family ; that he had communicated his 
intention to the defendants ; and had, on the ist October, 190S, 
served a registered notice on the first defendant, “the manager of 
the joint family,” and “as the defendants were colluslvely putting off 
partition and evading to .give him his share he was obliged to bring 
this suit.” The cause of action was stated to have arisen on 
the 1st October, 1908, when he demanded partition and his one- 
third share. 

The defendants admitted the plaintiff’s claim, and added that in 
answer to the registered notice, the first defendant had stated that he 
had no objection to a division of the estate which “should be made 
by private persons without going to Courts.” They further urged 
that as they were willing to divide the estate, the suit was premature 
and that they should not be saddled with costs. 

What took place before the District Judge subsequent to the 
appearance of the defendants and the filing of their written statement 
appears clearly from the judgment of the Judicial Commissioners 
under appeal. The learned Judges say : — 

“The defendants entered appearance on the 15th February, 1909, 
and on the 9th March, 1909, it was admitted on their behalf that the 
plaintiff was entitled to have a decree for partition of a one-third 
share. As to the property to be divided, after some controversy the 
parties were in agreement except in respect of certain movables. 
The District Judge, being desirous of consulting the parties regard- 
ing the best mode of carrying out the partition, adjourned the case 
for their personal attendance to the 4th May, 1909. On that date 
the case was put off to the ipth May, 1909, at the instance of the 
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defendants, who sought a compromise. Then there was a further 
adjournment to the 20th June, 1909, upon the ground that the 
illness of defendant Dhundiraj had prevented negotiations for a com- 
promise.” 

On Harihar’s death on the 17th June, 1909, his widow, Girja 
Bai, the present appellant, applied for substitution as the heir 
and legal representative of her deceased husband, and then the 
contest began. The defendants objected to her substitution, on 
the ground that at the time of his death Harihar was an undivided 
member of a Hindu joint family, and that on his decease his share 
passed to them by survivorship. On the 23rd January, 19x1, the 
District Judge overruled their objections, and made the usual order 
for substitution in favour of the appellant The case then pro- 
ceeded to trial, and on the Sth April, igrr, a preliminary decree 
was made directing partition of the joint estate by commissioners 
appointed for the purpose. 

The defendants appealed to the Judicial Commissioners’ Court 
both from the order of the 23rd January, 1911, directing the 
substitution of Girja Bai’s name in place of her deceased husband, 
and from the preliminary decree of the 8th April following. The 
Judicial Commissioners in an elaborate and learned judgment have 
upheld the defendants’ contentions ; in substance the conclusion at 
which they have arrived amounts to this : that no member of a joint 
undivided family under the law of the Mitakhshara can separate 
himself from the joint family, or sever the status so far as he himself 
is concerned, without the consent of the others, or without an 
effective decree of the Court. 

The two following passages from the judgment of the Appellate 
Court will show that their Lordships apprehend correctly the deci- 
sion of the learned Judicial Commissioners. In one place, dealing 
with Harihar’s action, they say : — 

. “The defendants admitted what they could not deny, namely, 
that Harihar had a joint one-third share with themselves which he 
was entitled to have partitioned ; but to confess the existence of a 
co-parcenary interest is not the same thing as even a passive consent 
to the severance of that interest ; much less is it tantamount to an 
agreement to divide. The defendants never denied the title of 
Harihar, either before or after the suit, but they were all along 
averse to a partition, and, up to the day of his death, sought to 
compromise the suit by inducing him to abandon his desira to 
break up the joint estate. When he died the case stood adjourned 
in order that a compromise might be effected, and, in the circunt* 
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stances, the only compromise (once the share of Harihar and the C. 

estate to be divided had been admitte.d), which defendants could 1916. 

have sought, was an abandonment of the partition. The pleadings 
merely indicate what had already taken place, namely, that Harihar v. 

had finally decided to sever his estate, and had demanded that this Sa dashi v. 

should be done.” Mr. Ameer Mi. 

And again : — 


**lt remains therefore to decide, whether, as claimed by the 
plaintiff, Harihar alone, despite the wishes of the other co-parceners, 
could, by setting up an intention to separate followed by a demand 
for partition, convert his joint share into a tenancy in common, so 
as to destroy the defendants* right of survivorship therein ; his title 
as co-parcener, and the extent of his share being admitted by the 
defendants. If this is the law, then the plaintiff most succeed. If, 
on the other hand, agreement between all the co-perceners in pur- 
suance of an intention to divide was necessary to cause the sever- 
ance of interest claimed by the plaintiff, then the appeals of the 
defendants now before us must prevail.” 

Their Lordships regret they cannot assent either to the infer- 
ences of law sought to be derived firom the undisputed facts in the 
case, or to the principle on which the learned Judges purport to 
base their judgment. 

Their Lordships think it necessary to refer again briefly to some 
of the circumstances with regard to which the Appellate Court 
appears to be under a misapprehension. As already stated, Atma- 
ram, the eldest brother, who, on Bapuji’s death, became manager, 
died in 1899. Disputes in the family, as Harihar alleged in his 
plaint, arose shortly after his death. On the t4th February, 1902, 
Harihar and Jageswar, who was alive at the time, wrote to Dhun- 
diraj, who had become manager in his adoptive father’s place, 
intimating their wish to separate themselves from the joint family, 
and asking him to have a division of the fomily property made by 
arbitrators. Matters seem to have remained in a quiescent stage 
for the next six years, although Harihar alleged that two shops and 
business accounts had been opened in his and the first defendant’s 
separate names. 

Jageswar died in 1906, and on the ist October, 1908, Harihar 
sent to Dhundiraj the registered letter already referred to. In that 
letter he says in explicit terms that his desire is to get partitioned 
his one-third share, and asks Dhundiraj to take the matter in hand 
“soon after the receipt of the letter" and to make a division of the 
joint estate, and adds, “but do not delay partition." On the 19th 
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October the defendant sends a reply through a pleader j he first tries 
to persuade Harihar to abandon his intention of getting the joint 
estate divided, and then goes on to say : “If you, nevertheless, 
intend to have a partition made, it is better you should yourself 
make it, since you are senior.** And the mode in which this should 
be done is suggested. 

Harihar, evidently not satisfied with the delay that had taken 
place in the reply, brought his suit three days after the defendant*s 
letter. Written statements were filed on the 15th February, 1909, 
and on the 9th March following the District Judge recorded the 
following additional statement, as he calls it, by the defendants* 
pleader : “The defendants do not deny the plaintiff’s right to claim 
one*third share in the joint family, both movable and immovable. 
The plaintifTs suit is not premature, but he will not be entitled to 
his costs because we were ever willing to give him his share.** 

The District Judge’s order made on that date is significant. 
After stating that neither the plaintiff’s right to claim partition nor 
the extent of his share is denied, he says : “Under these circum- 
stances, I think it necessary to have the parties before me in person, 
so that I may ascertain from them how the partition is to be 
effected.” 


It appears to be absolutely clear that on the 9th March, 1 908, 
the parties were of one mind on the question of partition. The 
plaintiff demanded a division of the joint family property. The 
defendants bad agreed, perhaps at first unwillingly, to the demand, 
which they could not resist. The only question that remained for 
the Court to determine was the best mode of effecting the division. 
Their Lordships are unable to see on that date any disagreement 
or averseness in fact to the q>laintiff*s demand on the part of the 
defendants. All his acts subsequent to the registered notice evince 
a fixed determination to sever himself from the joint family. With 
reference to these acts, the Judicial Commissioners say as follows : — 

“ Rao Bahadur Bapurao Dada, a well-known pleader of this 
Court, examined as the fourteenth witness for Harihar’s widow, has 
proved that Harihar refused all proposals to continue in a state of 
jointness after he had sent the letter of ist October, 1908 ; that he 
persisted in his demand for a share ; and that, his demand not being 
promptly complied with, he filed the present suit. He himself 
bought the stamp, and first asked Mr. Bapurao Dada, the family 
lawyer, to institute the litigation ; but finding him disinclined to do so, 
because be was engaged in mediating to bring about a compromise, 
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Mr. Bapurao Dada to appear for the defendants.” 

And they go on to say — ^ ^ . 

“ Upon these facts we have no hestitation in coming to the con* ^ v. 

elusions Sadashw. 


“ I. That before filing the' suit Harihar did in clear and unequi- Afr. Amter AH. 
vocal terms communicate to the defendants his earnest desire and 
his fixed intention to convert his estate from a joint estate into an 
estate in severalty.” 

The learned Judges, however, as already observed, held that this 
was not sufficient to constitute a severance of the joint status. 

In the case of Sura; A^aratn v. Ikbal Narain (i), the rule of law 
applicable to cases of separation from the joint undivided family 
was laid down by their Lordships in the following terms : — 

“ What may amount to a separation or what conduct on the part 
of some of the members may lead to disruption of the joint undivded 
family, and convert a joint tenancy into a tenancy in common, must 
depend on the facts of each case. A definite and unambiguous 
indication by one member of intention to separate himself and to 
enjoy his share in severalty, may amount to separation. But to have 
that effect the intention must be unequivocal and clearly ex- 
pressed.” 

It would probably be enough for the determination of this appeal 
to say that nothing could be more unequivocal or more clearly 
expressed than the conduct of Harihar in indicating his intention to 
separate himself and enjoy his share in severalty by the notice of the 
ist October, 1908, coupled with this suit, and that these acts 
amounted to a separation with all its legal consequences. 

But as the question of the effect on the joint status of such an 
intention has been raised in this case in a direct and concrete form, 
their Lordships think it fit to discuss the principle somewhat more 
fully than was necessary in Suraj Narain v. Tkbal Narain (i). 

In the Hindu law, " partition ” does not mean simply division 
of property into specific shares ; it covers, as pointed out by Lord 
Westbury in Appoviet^s Case (a), both “ division of title and division 
of property.” In the Mitakshara, Vijnaneswara defines the word 
vibhoga which is usually rendered into English by the word “ parti- 
tion,” as the “ adjustment of divers rights regarding the whole by 
distributing them in particular portions of the aggregate.*’ Mitra 
Misra explains in the Viromitrodaya the meaning of this passage : 

(1) (i9ta) L. K. 40 I. A, 40 ; 17 C. L. J. 288. (2) (1866) ii M. I. A 7 S' 
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he shows that the definition of Vijnaneswara does not mean exclu- 
sively the division of property into specific shares as alone giving 
right to property, but includes the ascertainment of the respective 
rights of the individuals, who claim the heritage jointly. He says 
(Sarkar’s translation, chap. I, sec. 36); “For partition is made of 
that in which proprietary right has already arisen, consequently 
partition cannot properly be set forth as a means of proprietary 
right. Indeed, what is effected by partition is only the adjustment 
of the proprietary right into specific shares." The Viromiirodaya 
is a commentary on the Mitakshara, the value and importance of 
which have been repeatedly recognised by the Board. So far as 
their l^ordships are aware, nowhere in the MitaksJiara is it stated 
that agreement between all the co-parceners is essential to the 
disruption of the joint status or that the severance of rights can only 
be brought about by the actual division and distribution of the pro- 
perty held jointly. If this were so and there were minors in’ a joint 
undivided family, partition would be impossible until they had all 
attained majority, a position which is expressly combated and 
negatived in the Viromitrodaya (chap. II, sec. xxiii). In fact later 
writers leave no room for doubt that “ separation ” which means the 
severance of the status of jointness is a matter of individual volition. 
For example, Nilkantha the author of the Vyavahara Mayukha 
(chap. IV, sec. iii, Mandlik’s translation, p. 38), expressly lays down 
that “ even when there is a total absence of common property a 
partition is effected by the mere declaration ‘ 1 am separate from 
thee,’ for partition is a particular condition of the mind, and the 
declaration is indicative of the same.” The Sarasvati- Vi/asa gives 
expression to the same view. After quoting the definitions of various 
earlier writers, it says : “ from this it is known that without any 
formality partition can be effected by mere intention (Setlur's 
translation of Hindu Law Books on Inheritance, p. taz). Their 
Lordships are aware that the VyavaAara Mayukha is not recognised 
as an authority in the Benares school ; they refer, however, 
to the dictum of Nilkantha as showing the general conception of 
Hindoo legists on the subject of severance from jointness. But the 
following gloss in the ViromUrodaya appears to their Lordships 
conclusive on the rule of law under the Mitakshara : “Here again,” 
it says, “partition at the desire of the sons,” which expression 
includes grandsons and great-grandsons (see section 33A), “whether 
in the lifetime of the father or after his demise, may take place by 
the choice of a single co-parcener, since there is no dbtinction," 
(chap. II, sec. xxiii). 
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Their Lordships do not think it necessary to examine further 
the law as laid down in the texts. They propose to refer shortly 
to the cases which establish clearly that . separation from the joint 
family involving the severance of the joint status so far as the sepa- 
rating member is concerned, with all the legal consequences 
resulting therefrom, is quite distinct from the de facto division into 
specific shares of the property held until then jointly. One is a 
matter of individual decision, the desire on the part of any one 
member to sever himself from the joint family and to enjoy his 
hitherto undefined or unspecified share separately from the others 
without being subject to the obligations which arise from the joint 
status ; whilst the other is the natural resultant from his decision, 
the division and separation of his share which may be arrived at 
either by private agreement among the parties, or on failure of that 
by the intervention of the Court. Once the decision has been 
unequivocally expressed and clearly intimated to his co-sharers, his 
right to obtain and possess the share to which he admittedly has a 
title is unimpeachable ; neither the co-sharers can question it nor 
can the Court examine his conscience to find out whether his reasons 
for separation were well-founded or sufficient ; the Court has simply 
to give effect to his right to have his share allocated separately from 
the others. 

In Madho Pershad v. Mehrdan Sing {i), Lord Watson delivering 
the judgment of this Board, declared in explicit terms, the nature 
of the right possessed by individual members of a joint and undivi- 
ded Hindu family ; “Any one of several members of a joint family,” 
he said, “is entitled to require partition of ancestral property, and 
his demand to that effect, if not complied with, can be enforced by 
legal process.” Partition does not give him a title or create a 
title in him, it only enables him to obtain what is his own in a 
definite and specific form for purposes of disposition independent of 
the wishes of his former co-sharers. Lord Watson makes this 
perfectly clear in the passage that follows : — 

“So long as his interest is indefinite, he is not in a position to 
dispose of it at his own hand and for his own purposes ; but as soon 
as partition is made he becomes the sole owner of his share, and has 
the same powers of disposal as if it had been his acquired ]>roperty." 

In this connection their Lordships desire to refer to the language 
used by that distinguished Hindu Judge, Mr. Justice Dwarkanatb 
Mitter, in Deo Bunue Koer v. Dwarkanath (2), a Mitakthara 
case : — 
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“Now it is a settled doctrine of the Hindu law,” said that learned 
Judge, “that every member of a joint undivided family has an 
indefeasible right to demand a partition of his own share. The 
other members of the family must submit to it whether they like it 
or not.” 

It appears to their Lordships that the Appellate Court has, in 
this case, confused the two considerations to which reference has 
been made above, viz., the severance of status which is a matter of 
individual volition, with the allotment of shares which may * be 
effected by different methods', by private agreement, by arbitrators 
appointed by the parties, or, in the last resort, by the Court. 

In Appovier v. Rama Subba Aiyan (i), this Board had to deal 
with an argument based on a similar notion that a deed of division 
between the members of an undivided family “which speaks of a 
division having been agreed upon, to be thereafter made, of the 
property of that family, was ineffectual to convert the undivided 
property into divided property until it has been completed by an 
actual partition by metes and bounds.” Lord Westbury, delivering 
the judgment of the Board, pointed out that the argument advanced 
before their Lordships proceeded “upon error in confounding the 
division of title with the division of the subject to which the title is 
applied.” Then, after stating “the true notion of an undivided 
family under Hindu law,” he proceeds thus : 

“But when the members of an undivided family agree among 
themselves with regard to particular property, that it shall hence- 
forth be the subject of ownership, in certain defined shares, then 
the character of undivided property and joint enjoyment is taken 
away from the subject>matter so agreed to be dealt with ; and in the . 
estate each member has thenceforth a definite and certain share, 
which he may claim the right to receive and to enjoy in severalty, ' 
although the property itself has not been actually severed and 
divided." 

And in another place, he adds, “it is necessary to bear in mind 
the twofold application of the word ‘division.’ There may be a 
division of right, and there may be a division of property.” 

Some of the Courts in India have supposed Lord Westbury's 
expressions to imply that the severance of s{atus can take place only 
by agreement. Their Lordships have no doubt that this is a 
mistaken view. The Board there was dealing with a case in which 
division of right had already taken place, as evidenced by the “deed 
of division.” The right which each individual member had in this 
(2) (1866) II M. I. A. 75. 
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joint property did not spring from the deed or the agreement of the 
parties to which it gave expression ; the agreement only recognised 
existing rights in each individual member which he was entitled to 
assert at any time he liked . 

The intention to separate may be evinced in different ways, either 
by explicit declaration or by conduct. If it is an inference derivable 
from conduct, it will be for the Court to determine whether it was 
unequivocal and explicit. In Joy Narain Giri v. Grish Chunder 
My tee (i) their Lordships regarded the conduct of one of the two 
co-sharers who constituted the joint family “when he left the joint 
residence and withdrew himself from commensality as indicating a 
fixed determination henceforward to live separately from his cousin,” 
and treated “the fact of his borrowing money for his maintenance, 
as well as making a will, as indicating, at all events, that he himself 
considered that a separation had taken place.” The conclusion was 
based on the inference of intention derivable from the acts and de- 
clarations of the member who it was alleged had separated himself, 
and not from the conduct or attitude of any other party. 

As early as 1867, shortly after the judgment of the Judicial Com- 
mittee in Appovier's case, (2) Mr. Justice Kemp, one of the most 
eminent Judges of the Calcutta High Court, sitting with Mr. Justice 
Glover, in Mussamat Vdto Koer v. Row shun Singh (3) a case 
governed by the law of the Mitakshara, expressed himself thus on 
this question of separation : — 

“Taking then the admitted facts of the case before os, we find 
that Sohun did publicly and unequivocally by petition presented in 
Court declare his intention to become from that date divided in 
estate. Such an intention amounts to a valid separation, though not 
immediately perfected by an actual partition of the estate by metes 
and bounds. The acts and declarations of Sohun Singh, showing an 
unmistakable intention to hold and enjoy his own estate separately, 
and to renounce all rights upon the shares of his co-parceners, con- 
stitute, in our judgment, a complete severance or partition.” 

With that view of the law their Lordships entirely concur. 

In the present case, Harihar, the husband of the appellant, un- 
equivocally and unmistakably manifested his intention to separate 
himself from the defendants, and to hold, possess, and enjoy his 
unquestioned interest separately from them. In their Lordships' 
judgment, this was sufficient, under the Hindu Law, to constitute a 
separation and to divide him in estate from his co-parceners. 

(i> (1878) L. R. s I. A. 328. (a) (i866) ii M. I. A. 75. 

( 3 ) {1867) 8 W. It 8a. 
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Their Lordships are accordingly of opinion that the decrees of 
the Judicial Commissioners should be reversed, and those of tlie 
District Judge should be restored. 

The respondents must pay the costs of this appeal and of the 
appeals in the Judicial Commissioner's Court. And their Lordships 
will humbly advise Flis Majesty accordingly. 

E. Dalgado : — ^Solicitor for the Appellant. 

Downer and Johnson : — Solicitors for the Respondents, 
j. M. p. Appeal allowed. 


APPEAL FUOM ORIGINAL CIVIL. 


Civil. 


1916. 


April, 17. 
May, V 


Before Sir Laneelot Sanderson, Knight, Chief Justice, Sir John 
Woodroffe, Knight, Judge, and Sir Asutosh Mookerjoe, 
Knight, Judge. 

BEATRICE ALICE DE STE CROIX, 


V, 

e 

PHILLIP DE STE CROIX* 

Guardianship — Faihtf^s fight ^ if can be taken away — Divorce suit — Appeal by 

wife — Adultery admitted — Costs of appeal. 

The Court though not precluded from making an order giving the divorced 
wife access to the children, is most reluctant to make such an order and never 
places the indulgence of the parents alx>ve the welfare of the children. 

As a wife should not be precluded by want of means from establishing her 
case, either as a petitioner or respondent, the husband should make a deposit or 
give security for the estimated costs that might be incurred by her. But if she, 
being herself found guilty, actively brings the matter before the appellate Court, 
her husband cannot be called upon, as a matter of right, to provide for her costs. 
The Court may, in its discretion, make an order in f^our of the wife. 

Application by the Appellant. 

Suit for dissolution of marriage instituted by the husband on the 
ground of wife’s adultery. The wife did not deny the charge of adul • 
teryi but pleaded condonation, connivance and collusion. These 
pleas were not established in the primary court. Decree nisi was 
made, and the custody of the children of the marriage was given to . 

* Application in the matter of an appeal in suit No. 21 of f 9 i 5 » decided by 
Mr. Justice Greaves on the nth April igi 6 . 



liibit cotJRt. 


Vou XXIV-l 


2^7 


the husband, and costs of the suit and trial were ordered to be paid 
by the husband. The wife preferred an appeal. S absequently an 
application was made by her to the appellate Court applying first of 
all that her husband should be restrained from sending the children 
of the marriage out of the jurisdiction of the Court and that the hus- 
band should make provision for the costs of her appeal. 

Mr. Avttoom for the Petitioner (wife). 

Mr. Pearson for the Opposite Party (husband). 

At the close of the arguments the Court delivered judgments 
upon the question of right of access of the petitioner to her daughters 
and intimated that judgment would be reserved upon the question of 
the liability of the husband to provide for the costs of the appeal by 
the wife. 

The following judgments were delivered : 

Sanderson, C. J — This is an application by Beatrice Alice De 
Ste Croix asking that this Court should make an order that the 
children 'of the marriage between herself and her husband should 
remain within the jurisdiction of this Court until her appeal is dis- 
posed of. It is a matter of painful nature, as so many applications in 
Divorce cases are, and this case is peculiarly painful, because it is 
that of a woman who had been married for a number of years and 
who has been a mother for a considerable time and who is strug- 
gling for the right of her continued access to her two daughters. 

The principle upon which an application such as this ought to be 
considered was laid down in the case, Symingfon v. Symington (r) 
which was cited to us, the passage to which I desire to refer being 
at p. 420 : — “It should be the duty of the Court to look to the 
interest of the children and carefully to weigh the comparative ad- 
vantages and disadvantages of giving the custody of all or any of 
them to the one parent or to the other. I am at a loss to con- 
ceive how any general rule upon such a subject can be laid down." 

Now, in this case the facts are that the applicant was the respon- 
dent to a petition for divorce. During the course of the hearing, she 
through her learned Counsel stated that she was not in a position to 
deny the fact that adultery had been committed by her. But she set 
up other defences to the effect that her husband had conduced to 
the adultery she had committed, and that he had also condoned the 
adultery. A decree nisi was made by the learned Judge who heard 
the case having decided against the defences set up by the respon- 
dent. The daughters in question are respectively twenty and ten 
years old, and the elder daughter will be twenty-one this year in 
0 ) (>975) b. R. H. L. 2Sc. & D. 415 (420). 
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July : and, it is in evidence before us that she is engaged to be mar- 
ried and she is herself desirous of going to England and intends 
returning to India by December of this year. The husband has 
sworn an affidavit in which he said that even if this unfortunate 
matter had not occurred and if he and his wife had been still living 
together as man and wife, he would have thought it right to send 
home his other daughter who, as 1 have said was ten years old, in 
order that she might be put to school. What he proposes to do is to 
send the daughters to Jersey where he has property and where he 
has some sisters and that the younger girl should be put to a school 
which is called Jeresey Ladies' School. 

Now, under those circumstances, can this Court possibly say that 
the course which the husband proposes to take is an unreasonable 
one. Speaking for myself, I do not think it is. I think, it is often 
to the advantage of an English girl, ten years old, that she should 
leave this country, at all events for sometime for the sake of health 
and perhaps also for the sake of education : and, one must remem- 
ber that the person who proposes so to deal with these girls is the 
father who has certain well known rights and duties which were 
referred to in the case which I have already mentioned, as follows : 
“The father’s right to the guardianship of his child* is high and 
sacred. Our Law holds it in much reverence and it should not be 
taken from him without gross misconduct on his own part and 
danger of injury to the health and morals of the children.” 5low, in 
this case, having regard to the finding of the learned Judge, there is 
nothing to be said against the morals or the conduct of the father : 
nor is there anything in the course which he proposes to take which 
is calculated to injure the morals or the health of the children. In 
my opinion, it would be wrong for us to interfere with the discretion 
which the law vests in the father who is the proper and legitimate 
guardian of the children under the circumstances of this case. 
Therefore, in my opinion, that part of the application must be 
refused. 

With regard to the other part, as to the costs, we think this is 
a matter of considerable general importance, and therefore we think 
it right to take time to consider our judgment. 

WoodPOlfe, J.—I agree. 

Mookei^ee, J.—I agree. 

On the 8th May, the case was set down for further judgment 
upon the question of the liability of the husband to furnish the costs 
o appeal to the wife. , 
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The judgments of the Court were as follows : Civil,. 

SandePSOn, C. J. — In this case the husband brought a suit for 1916. 

divoree, and the learned Judge granted him a decree nisi, on the Beatrice 

ground of the respondent’s adultery : subsequently an application v. 

was made by her to this Court applying first of all that her husband Pl^p. 

should be restrained from sending the children of the marriage out <?. 


of the jurisdiction of this Court. That matter was disposed of on 
the hearing of the application. It was further prayed that the 
petitioner in the Divorce suit should be ordered to make provision 
for the costs of her appeal to this Court, and we reserved our judg- 
ment upon that point. 

The principle upon which the husband has been directed to 
make provision for his wife’s costs in these cases has been laid down 
in Robertson v. Robertson (i), and the passage to which I wish to 
refer is at page 122. I am now reading from the judgment of Sir 
George Jessel where he says, “ Now on principle it is plain that 
the whole foundation of the rule depends on the liability of the 
husband to pay the necessary and fair costs of the wife’s defence. 
1 take it that, that rule is founded on the old English law, which 
gave the whole personal property of the wife to the husband, and 
gave him also, the income of her real estate ; so that in the absence 
of a settlement (which, as we all know, is a comparatively modern 
introduction) she was absolutely penniless, and, therefore, the 
Ecclesiastical Court not only provided for the costs of her defence, 
but also gave her alimony pendente Hte so as to provide for her 
maintenance.” There is another passage at page 123, where the 
learned Master of the Rolls says, “ I have given what I believe to 
be the true view of the origin of the liability of the husband ; but 
1 am not oblivious to the nobler view, if I may so express it, held 
in the House of Lords, that no gentleman, indeed, no man of right 
feeling would wish that his wife should not have the means of 
fairly investigating and fairly defending herself against so odious a 
charge as that of adultery. Really, if there had not been, as I do 
believe there is, the common and pecuniary reason for fixing the 
husband with the costs, I think that, that reason ought to be 
sufficient to all right-minded men.” That principle was endorsed by 
Lord Justice Brett and also by Lord Justice Cotton at pages 124 and 
125. In a subsequent case Otway v. Otway (a), there is' a passage 
which is material at page 155, and it is to be noticed that this is a 
judgment of Lord Justice Cotton who was a party to the decision 
in Robertson v. Robertson (i). He says, “Then as regards the appeal 

(l) (1881)’ 6 P. D. 119 (122). 


(2) (t888) 13 P. D. i4r(t5S). 
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I doubted very much whether we ought to allow any costs of the 
wife on the appeal, we having decided gainst her on the ground 
tha t she had already been found guilty of adultery before any of 
the proceedings in the appeal were taken. But I think the case 
we have been referred to of Holt v» Holt (i) settles that question. 
If, after, she had been found guilty of adultery she had herself 
actively brought the matter before this Court, then I should have 
thought no provision ought to be made for her costs ; but here she 
was only defending herself against a proceeding taken by the 
husband, and that being so, I think that, following what is laid 
down in Holt v. Holt (i), it was reasonable for her to instruct a 
Solicitor and Counsel to appear. Therefore although her adultery 
prevented her from pledging the credit of her husband, and pre- 
vented her getting any alimony or allowance from the husband, 
yet, in my opinion, it does not prevent her from requiring her hus- 
band to provide for the costs reasonably incurred in bringing her 
case against his appeal before the Court. Therefore, I think we 
ought to allow her her costs of this appeal, as well as the costs of 
the proceedings in the Divorce Court.” There is one other passage 
which I think is material to notice, and it is as follows, “There is one 
point I said I should mention, namely, with reference to the recent 
legislation as to the position of married women. If this marriage 
had been after the Act of 1882, we should have had to consider 
how far that old rule would apply where a woman was put, after that 
Act, in the position of a femme sole, retaining all her property, and 
being in a position to sue and be sued.” That observation would of 
course affect the principle which was referred to by Sir George Jessel 
in Robertson v. Robertson (2), but it would not affect the second 
principle to which he refers at page 123 where he says, “but I am 

not oblivious to the nobler view held in the House of Lords, 

.that no gentleman, indeed, no man of right feeling would wish that 
his wife should not have the means of &irly investigating and fairly 
defending herself against so odious a chaise as that of adultery.” 

Now, there are two passages in Halsbury*s Laws of England 
i6th Volume, to which I think right to refer, because each of them 
deals with the question of practice. At pi^e 361 and in clause 1139 
there is this to be found : If a woman obtains a decree, ahd her 
husband appeals, she is entitled to defend herself, and he must 
{TOvide her costs of the appeal. The fact that she has committed 
adultery does not necessarily affect the matter j but if she, being 
herself found guilty, actively brings the matter before the Court, he 
(i) (1858) 28 L. J. P. & M. .12, (a) (1881) 6 P. D. iig {122), 
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need not make such provision.” Then after that, is cited Otway v. 
Otway (i). But there is a note to be found on the top of the notes 
at page 562 in which reference is made to an unieported case, 
Campbell v. Campbell *in which the House of Lords ordered the 
sum of £ 150 to be paid to the wife to enable her to carry on the 
appeal ; * and it is also noted that ‘a similar result haf^ned in the 
case of Yelverton v. Longworth of Yelverton (1864), not reported.* 
It is not quite clear whether in either case the wife was the appel- 
lant, bat as I read the words it looks to me as if she was the 
appellant — we have not had the opportunity of getting further 
information as to the record in either of the cases, and, therefore, 
I am entirely depending on the notes. 

The other passage is at page 604 (that is article 1235), and it is 
this, “where the wife, having obtained an order in the Court below, 
is the respondent to an appeal, the practice is to allow her costs of 
the appeal even if it is successful, and the husband may be ordered 
to pay into Court or give security for her costs of the appeal, the 
hearing being stayed until he does so ; but this practice has no 
application where the wife is the appellant.” 

As far as I know those are the only authorities or references to 
which our attention was drawn during the argument of this case. 
In my judgment we ought not to make an order that the husband, 
should make provision for the costs of the wife’s appeal in this case, 
having regard to the facts which are set out in the petition of the 
lady, in the various affidavits which are now before the Court. 

I need not refer to these facts in detail, but it is sufficient to men- 
tion that during the course of the case it was stated by the lady’s 
learned Counsel in effect that she was not in a position to deny the 
adultery. Her case was based upon an allegation that her hus- 
band’s conduct conduced to the adultery and that he in fact con- 
doned it. This case has been held to be unfounded by the learned 
Judge. As I have said before, I do not wish to enter into the details 
which are set out in the affidavits ; but, in my opinion, the facts are 
not such as to justify us in making an order that the petitioner in 
the Divorce suit should make provision for his wife’s costs of the 
appeal. I wish to make it clear that I do not decide that this Court 
has no jurisdiction to make an order on the application of the wife 
who is an appellant to this Court : On the contrary I think this 
Court has jurisdiction to make such an order in a proper case if the 
Court thinks right so to do upon the facts of the case, even where 
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the wife has had an order nisi made against her in the first Court, 
and where she herself is the appellant. I desire to confine my 
decision in this case simply and solely to the facts of this case, and 
to say that in this case the wife is not entitled to the order for which 

she asks. 

Woodroffe J. — The petitioner prays that the respondent may be 
ordered to pay to the applicant’s solicitor such sura as may be fixed 
by the Registrar towards the costs of her appeal. The husband 
filed a suit for divorce alleging adultery ; and the usual provision 
was made for the wife’s cost. Though, adultery was originally 
denied it was and has been before us admitted and a decree was 
made for the dissolution. The petitioner wishes to appeal on the 
grounds of condonation, inducement to adultery and collusion which 
have disentitled plaintiff to the relief notwithstanding the adultery 
found. On the statement of facts made to us at the hearing there 
does not appear to be any substance in any of these grounds. It is 
unnecessary to decide the question of our power to make the order 
asked for. It is sufficient to say that I do not think that this is a 
case in which we should make such an order. I would therefore 
refuse the application. 

Mookerjee, J. — This is an application by a wife who has appeal- 
ed against a decree iV/jf made by Mr. Justice Greaves on the nth 
April 1916 in a suit for dissolution of marriage instituted by her hus- 
band on the ground of her adultery. The petitioner did not deny 
the charge of adultery, but pleaded condonation, connivance, and 
collusion. These pleas were not established to the satisfaction of 
the trial Judge, The decree jV<« was consequently made, and the 
custody of the children of the marriage, two daughters, was given to 
the husband. By a consent order made pendente lite, the petitioner 
is entitled to be paid a sum of Rs. 340 monthly by her husband by 
way of alimony, and also a specified sum towards her costs of the 
proceeding ; the decree further directs the husband to pay her costs 
of the suit and trial. In the present petition, she prays, firsts that 
her husband may be ordered to keep the children within the jurisdic- 
tion of the Court until the disposal of her appeal with a view to 
enable her to have access to them and not to send them away to 
Jersey as he intends to do, and secondly^ that her husband may be 
directed to pay to her Solicitors such sum as may be fixed by the 
Court for and towards the costs of her appeal. 

The Court has already refused her first prayer on the ground that 
the paramount consideration in a matter of this description is the 
benefit of the children and that in the present case, it was not for 
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their welfare that they should continue to reside here longer : Civil. 

Symington v. Symington (i), U Alton v. ly Alton (a), Phillips v. 19x6. 

Phillips (3). In fact, the Court, though not' precluded I from Beatrice 

making an order giving the divorced wife access to the children is v. _ 

most reluctant to make such an order and never places the indul- PbiUip. 

gence of the parents above the welfare of the children : Handley v. Mookerjee, J, 
Handley (4), Kelly v. Kelly (5). 


The Court, however, took time to consider its decision upon the 
second prayer in the application. Reliance has been placed in 
support of that prayer on the principle that as a wife should not be 
precluded by want of means from establishing her case, either as a 
petitioner or respondent, the husband should make a deposit or give 
security for the estimated costs that might be incurred by her. One 
reason usually assigned for this rule is that the law assumes that on 
her marriage all the property of the woman presumably passes to 
her husband, so that, for her protection, it is necessary that not only 
should she not be made liable to pay costs but that she should liti- 
gate at the expense of her husband ; Wells v. Wells (6), Clarke v. 
Clarke (7), Miller v. Miller (8), Milne v. Milne (9), Robertson v. 
Robertson (10), Smith v. Smith (n), Otway v. Otway (12), Earrishaw 
v. Eamshaw (13). A second reason was assigned by Pigot, J. in 
Young V. Young {14), “in as much as the wife, in discharge of her 
duties as mistress of the household, is wholly occupied, it is imposi- 
ble for her to acquire any property, and that consideration might 
fairly be used to influence the Court in determining whether in cases 
such as these the wife might not be entitled to obtain the necessary 
costs from her husband, apart from any question of right to her 
property.” A third reason sometimes assigned in justification of the 
rule is that as a wife can bind her husband for necessaries, her costs, 
incurred in a litigation about her matrimonial status, may be consi- 
dered a necessity: Jones v. Jones {}%) •, Brown v. Ackroyd {16). 
Whatever reasons historical or equitable may be discoverable in 
support of the rule, it has been generally followed in a long line of 
cases in this country, though sometimes not without reluctance : 


(I) (1875) L- R- 2 Sc. & Div. 415. 
(3) (1872) 41 L. J. Mat. 891. 

(S) (1870) S B. L. R. 71. 

(7) (1865) 4 Sw. & Tr. lit. 

(9) (1871) L. R. 2 P. & D. 202. 

(II) (1882) 7 P. D. 84. 

(13) (1896) P. 160. 

(1$) (1892) L. R. 2 P. & O, 331 


(2) (1878) 4 P. D. 91. 

(4) (1891) P. 124. 

(6) (1864) 3 Sw. & Tr. 542. 

(8) (1869) L. R. a P. & D. 13. 
(10) (1881) 6 p. D. 119. 

(12) (1888) 13 P. D. 141. 

(14) (1886) I. L. R. 23 Calc. 916. 
(16)1856) 5 E. & B. 819. 
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Fowle V. Fawle (i), Proby v. Proby (2), Georgucopuldt v. G^ofguco^ 
pulas (3), Thomson v. Thomson (4), v. (s), Mayhem v. 

Mayhew (6), Payne v. Pirojshah (7), Natali v. Natali (8). 

It is plain, however, that the doctrine in question is an encroach- 
ment upon the ordinary rule that costs follow the event: ; and, speak- 
ing for myself, I am of opinion that every attempt to extend its 
operation should be cautiously scrutinised. In the case before os, 
the charge of adultery is not denied by the wife ; but she seeks to 
test, by way of appeal the correctness of the decision of the trial 
Judge on the special grounds she assigned with a view to resist a 
decree for dissplution of marriage notwithstanding her misconduct. 

I can discover no reasonable ground on which her claim, to be 
financed by her husband in the prosecution of her appeal in such 
circumstances can be justified. I can very well understand that if 
a wife obtains a decree, and her husband appeals, she may be held 
entitled to defend herself and to require her husband to provide her 
costs of the appeal : Holt v. Holt (9) ; Eamshaw v. Eamshaw (lo). 
The fact that she has committed adultery may not in those circum- 
stances, necessarily affect the matter. But if she, being herself 
found guilty, actively brings the matter before the Court, I cannot 
see how her husband may be justly called upon by her, as a matter 
of right, to provide for her costs. The view I take is in accord with 
that adopted by Cotton, L. J. in Otway v. Otway (n) : “if after she 
had been found guilty of adultery she had herself actively brought 
the matter before this Court, then I should have thought no provi- 
sion ought to be made for her costs.” See also Eamshaw v. 
Eamshaw (10). I am not unmindful that the House of Lords has 
sometimes made an order on the husband to pay a round sum to 
his wife to enable her to carry on her case before the House of. 
Lords : Robinson v. Robinson (12), Keates v. Keates (13), Campbell 
v. Campbell (14) ; Yelverton v. Yelverton (15). These cases are 
mentioned in note (e) to Art. 1139 in Vol. XVI of the Laws of 
England edited by Lord Halsbury. The circumstances under which 
the orders were made are, however, not stated, nor are the reasons 
available. These cases consequently merely show that circumstances 

(i) (1878) I. L. R. 4 Calc. 260. (2) (1879) I. L. R. 5 Calc. 357. 

(3) (1902) I- L It- 29 Calc. 619. (4) (1887) I. L. R. 14 Calc. 580. 

( 5 ) (1903) 7 C. W. N. 565- (< 5 ) (1894) I. L. R. 19 Bom. 293. 

(7) (» 9 ii) 13 Bom. L. R. 920. (8) (1885) I. L. R. 9 Mad. 12. 

( 9 ) (1858) *8 L. J. P. & M. 12. (10) (1896) P. 160. 

(11) (1888) 13 P. D. 141 (155). (i2) (1859) Unieported. 

(13) (1859) Unieported. (14) Unieported. 

(15) (1864) Uniepoited. 
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are conceivable, in which the Court may, in its discretion, make an 
order in hivour of the wife ; but they do not lay down an inflexible 
rule, and I cannot treat them as authorities which oblige me to hold 
that the application of the present petitioner should be granted. In 
my opinion, her second prayer must, like the first be refused. 

Messrs Mitter Bural — Solicitors for the Petitioner (wife). 

Messrs Orr Dignam Co . — Solicitor for the Opposite Party 

(husband). 

A. T. M. Applkalion rejected. 


CIVIL RULE. 

Before Sir Lancelot Sanderson Kmghty Chief fustice^ and Sir Asutosh 
Mookerjee^ Knight Judge. 

KALIPADA KARMAKAR and others 

V. 

SHEKHAR BASINI DASYA and another. ♦ 

Review^ application for^IIigh Court judgment — Limitation — Indian Limitation 
A ct^ section 12 — High Court Rules ^ Appellate Side ^Chapter XL rule 4 — Appeal 
— Suit for rent — Bengal Tenancy Act ( VIII of iSSy) section rS3 (3) — Ques- 
tioft of conflicting title not decided by primary Court --Appeal if lies to the first 

appellate Court — Frst Appellate Court deciding question of conflicting title 

Second appeal. 

The provision of section 12 of the Indian Limitation Act is applicable not 
only to appeals but also to an application for a review of judgment. Although 
a copy of the decree is not necessary to be attached to an application for review, 
in computing the period of limitation the time requisite for obtaining the copy of 
the decree shall be excluded and the period of limitation will not commence to 
run unlil at all events the day when the decree was signed by the Judges. 

Rule 4 of chapter XI of the High Court Rules was intended to apply to the 
case where the Deputy Registrar gives a certificate that all the proceedings were 
in order and not to cases where the certificate of the Deputy Registrar was to the 
effect that the proceedings were not in order. 

♦ Civil Rule No. 227 of 1916 in Appeal from Appellate Decree No. 1706 of 
1913 against an order passed by Holmwood and Mnllick, JJ. dated 23rd No- 
vember, 1915, against the decree of R. N. Dutta, Esq. District Judge of Khulna, 
dated the 5th April, 1913, reversing that of Babu Srish Chandra Baneijee, 
Munsiff of Tst Court at Sfttkhira, dated the 26th April, 1912. 
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Civil* No appeal lies from a judgment passed by a J iidicial Officer specially em- 

powered by the local Government to exercise final jurisdiction under section 1 53 
Bengal Tenancy Act, when none of the special questions mentioned in the section 

Kalipada controversy between the parties has been actually decided by him. 

V. 

Shekhar Basini. In a suit for rent valued at less than Rs. 50, the defendant pleaded that the 

plaintiff was his benamdar. The Munsiff, who was empowered to exercise final 
jurisdiction under section 153 Bengal Tenancy Act, dismissed the suit on the 
ground that the plaintiff failed to prove realization of rent from the defendant 
in previous years without determining the question of title. Against that decision 
an appeal was preferred to the District Judge and an application for revision was 
also made to him in the alternative. The District Judge held that the appeal 
was competent and decreed the suit on the merits : 

Held^ that although no appeal lay from the primary] Court to the first 
appellate Court, a second appeal lay from the latter Court to the High Court. 

Kalipada v. Shekhar Basini (l) overruled. 

Bhagabativ. Nanda Kumar U)and Amri/alal v. Kam Chandra (3) explained. 

Per Sanderson^ C. — A second appeal lay to the High Court as a question 
of conflicting title within the meaning of section 153 Bengal Tenancy Act was 
decided by the District Judge. 

Per Mookerjeey /. — A second appeal lay to the High Court in accordance 
with the principle that where jurisdiction is usurped by a Court in passing an 
order against which an appeal would lie if it had been passed with jurisdiction, 
an appeal against the order cannot be defeated on the ground that the order was 
made without jurisdiction. 

Meenakshi Naidu v. Suhramaniya Sastri (4) and Ranjit Misser v. Ramudar 
Singh (5) referred to. 

As the appeal to the first appellate Court was incompetent, the High Court 
sent the case back to the District Judge to deal with the application under the 
proviso of section 153 Bengal Tenancy Act. 

Application for Review by the Defendants Appellants. 

The plaintiff, a lady, alleging that she purchased the land from 
the original proprietor, sued her father as a tenant for rent, the 
amount claimed being less than Rs. 50. The father, defendant, set 
up the title in himself and pleaded that he purchased the holding 
benami in the name of his daughter, the plaintiff. The Court of first 
instance declined to decide the question of conflicting title and 
dismissed the suit holding that the relationship of landlord and 
tenant did not exist. The plaintiff appealed to the District Judge 
and also made an application at the same time under the proviso 
to section 153 of the Bengal Tenancy Act. The District Judge 

(I) (191S) «3C. L. J. 235. (2) (1908) 12 C. W. N. 835. 

(3) (1901) I. L. R. 29 Calc. 60. (4) (1887) L. R. 14 I. A. 160. 

(S) (19 1 a) 16 C. L. J. 77. 
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overruled the preliininary objection of the defendant that no appeal 
lay before him and upon a consideration of the merits of the case 
made a decree in favour of the plaintilF. The defendant appealed 
to the High Court. 

The appeal was dismissed by Holm wood and Mullick JJ . : 
[See Kalipada v. SJiekhar Basini (i) ] 

The defendant then filed an application for Review on the arst 
February, 1916. As Mr. Justice Mullick retired from this Court 
on the 29th of February, 1916 and Mr. Justice Holmwood went on 
furlough on the loth of March the application was presented by way 
of motion before their Lordships the Chief Justice and Mr. Justice 
Mookerjee who issued the present Rule. 

Babu Baranasibasi Mookerjee ioi the petitioner. 

Babus Sarat Chandra Roy Chowdhury^ Dhirendra Krishna Rav 
and Sasadhrtr Roy {Jr.) for the Opposite Party. 

On behalf of the Respondents several preliminary objections 
were taken which were overruled by the following judgments : 

Sandorson, C. J. — The whole of this matter arises out of the 
fact that on the 2tst of February 1916, when an application for a 
review of a certain judgment was made, the fee of Re. 1-2 annas 
was paid instead of a fee of Rs. 2-4 annas. The first point with 
reference to that, which was made by the learned vakil for the res- 
pondent, was that the article in the statute of Limitation says that 
the time is ninety days from the date of the decree which must be 
taken, by reason of another provision, to be the same date as the 
pronouncement of tlie judgment. That would be so but for the fact 
that section 12 of the limitation Act provides that “ in computing 
the period of limitation prescribed for an appeal, an application for 
leave to appeal as a pauper, and an application for a review of judg- 
ment” (as is the case here) the day in which the judgment complained 
of was pronounced, and the time requisite for obtaining a copy of 
the decree, sentence or order appealed against or sought to be re- 
viewed, shall be excluded. In my judgment, that is a specific direc- 
tion which has reference not only to an appeal but to an application 
for a review of judgment and even though the rules do not prescribe 
that a copy of the decree should be attached to the application, 
there is this specific direction contained in the statute that the time 
requisite for obtaining a copy of the decree shall be excluded : and, 
inasmuch as the decree was not signed until the 6th of January 1916, 
in my opinion the period of limitation would not commence to run 
(I) (1915) 23 C, L. J. 235. 
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until at all events that day in January 1916. Consequently the 
payment which was made on the 8th of March 1916 of the addi- 
tional fee of Re. 1-2 annas would be within ti ne. Therefore, the 
first point which the learned vakil for the respondent takes fails. 

The second point is that under Chapter XI, rule 4, of the High 
Court Rules, Appellate Side, the appellant, to whom was handed a 
certilicate by the Deputy Registrar that his application was irregular, 
ought to have moved the High Court within seven days from th e 
date upon which the Deputy Registrar handed him the certificate. 
The words of the rule are “ Within seven days from the date of such 
certificate, the applicant, either in person or by a Vakil or Advocate, 
shall present the application by way of Motion in open Court to the 
Division Court of whose judgment a Review is sought.” The 
learned vakil, when I asked him what was meant by the word appli- 
latiofi, agreed that that could only mean'. an application for review. 
I think that is the correct interpretation. It is clear to me that that 
Rule was intended to apply to the case where the Deputy Registrar 
gives a certificate that all the proceedings were in order, and not to 
cases where the certificate of the Deputy Registrar was to the effect 
that the proceedings were not in order. As was pointed out by 
Mr. Justice Mookerjee, if the appellant under those last mentioned 
circumstances came to the High Court on an application for review 
of judgment, he would at once be met with the answer that the 
High Court could not hear the application it not being in order 
having regard to the certificate of the Deputy Registrar. Therefore, 
in luy opinion, that point is not a good one. It was next argued, 
the application should not be heard by this Court now, because the 
Chief Justice of this Court can only hear an application for review 
if it is impossible for the Court which passed the judgment to hear, 
it, or at all events, if there is not one of the Judges who decided the 
appeal available for the purpose. It appears that the additional fee 
was not paid until the 8th of March of this year. Until then the 
Registrar was not in a position to certify that the proceedings were 
in order. Until that moment, no application could be made for 
review of judgment, and inasmuch as Mr. Justice Mullick retired 
from this Court on the 29th of February 1916, and Mr. Justice 
Holmwood went on furlough on the loth of March, two days after 
this matter was put in order, there was no time to make the applica- 
tion to either of the Judges. I, therefore, think that the application 
may be made to this Court and for the reasons above mentioned it 
is not out of time. 

Mookerjee, J. — I agree. 
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Their Lordships then heard the appeal on the merits. 

Babu Baranasibaii Mookerjee for the Petitioners Appellants. 

Babus Sarat Chandra Roy Chowdhury, Dhirendra Krishna Ray^ 
and Sasadhar Roy i/r.) for the Opposite Party Respondents. 

The following judgments were delivered : 

Sanderson, c. J. — In this case the facts are a little peculiar : 
The action was brought by the plaintiff against the first defendant 
who is her father, and the second defendant who is her husband, and 
the action was brought for arrears of rent. The plaintiff alleged 
that she had purchased the property from the superior landlord of 
the first defendant, her father, on the ist of September, 190S, and 
she sued for four years’ arrears of rent, two, before the purchase and 
two after the purchase. 

The defence set up by the first defendant, the plaintiff’s father 
was that the land had not been purchased by the plaintiff at all, but 
that he himself was the purchaser and that the purchase had been 
carried through in the name of his daughter, the plaintiff. When the 
case came before the Court of first instance this issue as to whether 
the plaintiff was the owner in her own right and in the interest which 
slie claimed, or whether she was simply nominee of her father, was 
raised ; but the learned Munsiff did not deal with it : He expressly 
said that he did not deal with the question of title ; but he said that 
inasmuch as the plaintiff had not proved the receipt of any rent 
from the first defendant he was justified in giving judgment for the 
defendant against the plaintiff. Thereupon, the plaintiff appealed to 
the District Judge and besides appealing she made an application at 
the same time as the appeal under the proviso of section 153 of the 
Bengal Tenancy A ct. On the hearing of the appeal, it was urged 
before the learned District Judge on behalf of the defendant that it 
was not competent for the plaintiff to appeal, because the case had 
been heard by the Munsiff in pursuance of section 153 clause (b), 
the Munsiff being a judicial officer especially empowered by the 
Local Government to exercise final jurisdiction under this section, 
and the amount claimed in the suit not exceeding fifty rupees. It 
was urged that those being the facts no appeal lay from the decision 
of the learned Munsiff. On the other hand, the plaintiff said that an 
appeal did lie, because she urged, the learned Munsiff had decided 
a question relating to the title to the land, and the learned District 
Judge came to the conclusion that the learned Munsiff had decided 
a question relating to the title to the land, and therefore he held 
that an appeal lay, and he heard the appeal and decided that the 
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truth lay on the side of the plaintiff that she in fact was the purchaser 
of the superior landlord’s interest in the land and her father was 
liable to pay the rent for which she was suing. The application for 

revision under the proviso of section 153 naturally was not pressed, 
because the plaintiff got all that she wanted, she having succeeded in 
the appeal, and that application was dismissed, each party paying 
his own costs. Then the defendant appealed to the High Court, 
and the High Court decided first that the learned District Judge 
was wrong in holding that there was an appeal from the learned 
Munsifif to himself, and inasmuch as there was no appeal from the 
Court of first instance to the learned District Judge there was no 
appeal from the learned District Judge to the High Court : and, on 
these grounds the two learned Judges of this Court dismissed the 
appeal. An application was made to those two learned Judges on 
behalf of the defendant to exercise their powers of revision under 
section 115 of the Civil Procedure Code, but they said that having 
regard to the nature of the case and the facts which the learned 
District Judge found, they did not intend, to exercise their power of 
revision under section 115. 

Under those circumstances the defendant obtained a Rule from 
this Court for a review of the judgment of the two learned Judges of 
the High Court. 

The first question we have to consider is whether the learned 
Judges were right in holding that inasmuch as there was no appeal 
from the learned Munsiff to the District Judge there was no appeal 
from the District Judge to the High Court. 

I agree with the decision that there was in this case no appeal 
from the Court of first instance to the learned District Judge, be- 
cause the section says that “an appeal shall not lie from any decree 
or order passed, whether in the first instance or on appeal, in any 
suit instituted by a landlord for the recovery of rent where — (b)” — 

I have already read clause (b) and I need not read it again— “unless 
in either case the decree or order has decided a question relating to 
title to land or to some interest in land as between parties having 
conflicting claims thereto ” As I have already said, in my opi- 

nion, there was raised before the Court of first instance a question 
relating to title to land as between parties having conflicting claims 
thereto : but the Munsiff expressly refrained from deciding that 
question. Therefore that question did not come within the words of 
the section, vix, “where the decree or order decided a question relat* 
ing to title to land as between parties having conflicting claims 
thereto." 
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Then comes the second branch of the question wliether the 
learned Judges were right in holding that there was no appeal to 
this Court. In my judgment, with every respect to them, they were 
wrong. The judgment was based upon a decision, to which our 
attention was drawn this morning, in Bhagabati Bewa v. 
Nania Kumar Chuckerbntty ('i). In that case the head-note is to 
this effect : a suit by a co-sharer landlord for his share of the rent 
only, without making the other co-sharers parties is a suit instituted 
by a landlord for the recovery of rent within the meaning of section 
153, Bengal Tenancy Act. Where the rent claimed in such a suit 
did not exceed Rs. 50 and it was tried and dismissed by a Munsiff 
who was specially empowered under clause (b) of section 153, — Held, 
that no appeal lay to the Subordinate Judge and hence no second 
appeal from his decision reversing that of the Munsiff” Now, at 
the first sight that would appear to be material to this case. But 
when we look at the facts of the case it is clear that neither the 
learned Munsiff nor the learned Judge of the first Appellate Court 
had decided a question of title to land : and, as in that case neither 
of the Courts had decided that point, it may have been right to have 
held, that “if no appeal lies from the Munsiff to the Subordinate 
Judge, no appeal lies from the Subordinate Judge to the High Court.” 
I express no opinion on that question, as it is not necessary for the 
purposes of this case to do so : for in the present case the learned 
District Judge had decided a question of title between the parties, 
and therefore, in my judgment the case clearly comes within section 
153 which, I may repeat, says that an appeal shall not lie from any 

decree or order passed whether in the first instance or on appeal 

unless in either case the decree or order has decided a question 

relating to title to land In this case it seems to be obvious 

that on appeal there was a question of title decided by the learned 
District Judge. Therefore, the case comes within the express pro- 
vision of that section, and an appeal did lie from the learned District 
Jqdge to this Court. Therefore, the position is this : It being 
decided that an appeal does lie from the District Judge to this Court, 
and it having been already decided that there was no appeal from 
the learned Munsiff to the learned District Judge, the consequence 
is that the decision of this Court must be set aside, and as a natural 
consequence, the decision of the learned District Judge must also be 
set aside. 

I should be sorry if the matter had to rest there, because one 
cannot disregard the finding of the learned District Judge who has 

(1) (1908) 12 C. W. N. 835. 
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investigated the case and has come to the conclusion that the 
plaintiff is entitled to the relief which she sought in this case, and 
has found that the truth lay on her side and that she was the real 
purchaser of this property ; and, I am glad to find that it is open to 
us to direct further investigation of the matter. It is not disputed 
by the learned Vakil for the defendant that we have jurisdiction to 
send this case back to the District Judge for further inquiry to be 
made either by himself, or if he thinks right, by the learned Munsiff : 
and, we think that the proper course to adopt is that this matter 
should be sent back to the learned District Judge in order that he 
may investigate the application which was made under the proviso 
of section 153 for the revision of the judgment of the learned 
Munsiff. That proviso is to this effect : “the District Judge may 
call for the record of any case in which a judicial officer as aforesaid 
has passed a decree or order to which this section applies, if it 
appears that the judicial officer has exercised a jurisdiction not 
vested in him by law, or has failed to exercise a jurisdiction so vested 
or has acted in the exercise of his jurisdiction illegally or with 
material irregularity, and may pass such order as the District Judge 
thinks fit," 

Therefore, this case will go back to the District Judge, and if he 
has sufficient material already before him, to enable him to deal 
with the ap^ication under the proviso of section 153, of course he 
will deal with it. But if he thinks that it will be necessary to refer 
the matter to the learned Munsiff for taking evidence as to the facts 
— which may be necessary for making the further enquiry — he will 
do so. 

The result of my decision is that the judgment of the High 
Court and that of the District Judge must be set aside, and the 
defendant must have the costs of this Rule (hearing-fee two gold 
mohurs) — and also the costs of the appeal to the High Court as 
well as the costs of the appeal to the learned District Judge. 

Mcokerjee, J. — I agree that this application for review of 
judgment must be granted, as the proceedings throughout this 
litigation have been characterized by a succession of inexplicable 
errors. 

The plaintiff instituted the suit to recover arrears of rent from 
het father. The amount claimed did not exceed Rs. 50 and the 
suit was tried by a judicial officer specially empowered by the Local 
Government to exercise final jurisdiction under section 153 of the 
Bengal Tenancy Act. The defendant pleaded that the plaintiff had 
no title to the rent claimed, inasmuch as the interest of the superior 
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landlord had been purchased, not by the plaintiff, but by himself. 
On this state of the pleadings, a question clearly arose ‘relating to 
an. interest in the land as between parties having conflicting claims 
thereto.' The trial Court, however, declined to investigate this point 
and dismissed the suit on the ground that as the plaintiff had failed 
to prove realization of rent from the defendant in previous years, 
she was not entitled to succeed in her present claim. The first 
question is, did an appeal lie against this decree. Now, in order 
to determine whether an appeal lies from a judgment passed by a 
judicial officer specially empowered by the Local Government to 
exercise final jurisdiction under section 153 of the Bengal Tenancy 
Act, the test to be applied is, not whether one of the special 
questions mentioned in the section has been fn controversy between 
the i)arties, but whether the decree has actually decided such a 
(juestion. In the case before us, the judgment of the trial Court 
makes it clear that the question of conflicting title was not decided. 
Consequently no appeal lay to the District Judge ; yet an appeal, was 
preferred to him. A preliminary objection that the' appeal was 
incampetent was erroneously overruled, the appeal was heard on the 
merits, the judgment of the trial Court was reversed and a decree was 
made in favour of the plaintiff on the ground that the interest of the 
superior landlord had been purchased by her and not by the defendant. 
A second appeal was then preferred to this Court and the decree' of the 
District Judge was assailed on the ground that it had been made 
without jurisdiction. This was controverted by the respondent who 
argued that the appeal to the District Judge was competent. This 
contention was rightly overruled on the authority of the decision in 
Skilabativ. Roderigues (i). This Court, (Holmwood and Mullick JJ ), 
however, did not give effect to the view that the appeal to the 
District Judge was incompetent, but proceeded to hold on the basis 
of the decision in Bhagabati Beioa v. Nanda Kumar Chakra- 
barti (2) that inasmuch as the decree of the District Judge had been 
passed without jurisdiction, the appeal to this Court was incompe- 
tent. The result was that the appeal to this Court was dismissed 
and the decree of the District Judge stood untouched. On the 
present application for review of judgment, we are invited to con- 
sider the correctness of this decision. 

On behalf of the respondent, the view has been maintained, that 
if an appeal has been heard without jurisdiction, no appeal lies from 
the appellate decree which must be deemed a nullity ; reliance has 

(1) (1908) I. L. R. 35 Calc. 547, 

(2) (1908) 12 C. W. N. 835. 
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been placed on the decision in Bha^ibxti v. Na>tia Kumar (1) and 
the observations in Amrita Lai Mukherji v. Ram Chandra Roy (2). 
In my opinion, the proposition formulated by the respondent is 
unsound in principle and is opposed to the authorities. It is clear 
that the observations in Bhagabati Beioa v. JVanda Kumar Chakra- 
butty (1), though expressed in general terms, must be limited by the 
facts of the case then before the Court. The facts were such as 
made an appeal from the decision of the trial Court to the 
Subordinate Judge incompetent, and the decision of the Subor- 
dinate Judge was also of such a character as made a second 
appeal to this Court incompetent under section 155. That 
decision, when analysed, cannot rightly be regarded as an 
authority for the general proposition that if an appeal has been 
heard without jurisdiction, no appeal lies against the appellate 
decree. The observations in Amrita Lai Mukherji v. Ram Chandra 
Roy (2), are also capable of a similarly limited interpretation. 
On the other hand, we have the decision in Abdul Hossain 
V. Kasi Shahu (3) where this Court heard an appeal against 
an appellate decree made without jurisdiction, and reversed the 
decision of the Court of appeal below. That the Court was 
competent to do so, is plain from the decision of the Judicial 
Committee in Meenakshi Naidoo v. Subramaniya Sastri (4). We 

have finally the decision in Ranjit Misser v. Ramudar Singh (5) 

in which this very question was discussed and the rule was 
laid down that where jurisdiction is usurped by a Court in 

passing an order against which an appeal would lie if it had been 

passed with jurisdiction, an appeal against the order cannot be 
defeated on the ground that the order was made without jurisdiction : 
see also L'^vala Prasad v. Salig Ram (6\ Walayat v Ramlal (7). 
A decree made without jurisdiction possesses none the less the 
quality of a decree as between the parties thereto, and, if there is 
a statutory appeal from decrees made in suits of that character, the 
decree does not become unassailable, because it has been made with- 
out jurisdiction. That an appeal lies against a decree made without 
jurisdiction is, indeed, also clear from the terms of sections 99 and 
irsof the Civil Procedure Code. In the case before us, as the 
Subordinate Judge had decided a question of interest in the land 
as between parties having conflicting claims thereto, an appeal did 

(1) (1908) 12 C. W. N. 835. (2) (1901) I. L. R. 29 Calc. 60. 

(3) (1899) I. L. R. 27 Calc. 36a. (4) (1887) L. R. 14 I. A. 160. 

(S) (1912) 16 C. L. J. 77. (6) (1891) I. L. R. 13 All 575. 

( 7 ) (1914) t2 All. L. J. 1113. 
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lie to this Court against his decrees, under the express provisions of 
section 153; it is difficult to appreciate how that appeal could be 
nullified, because the decree was vitiated by absence of jurisdiction 
in addition to other possible errors. I am clearly of opinion that 
the decision of this Court passed in appeal was consequently errone- 
ous and that this Court should have reversed the decision of the 
District Judge on the ground that it had been passed without juris- 
diction. This application for review must accordingly succeed and 
the decision of this Court set aside. 

The result of our order is that the appeal to this Court stands 
revived for disposal under Order 47, Rule 8, Civil Procedure Code. 
For reasons already assigned, that appeal must be allowed, the 
decree of the lower appellate Court discharged and that of the Court 
of first instance restored. But the question arises, what further 
course, if any, should be adopted in the interest of justice. It is 
plain that the decision of the trial Court was liable to be revised 
by the District Judge under section 153 of the Bengal Tenancy 
Act. As a matter of fact, an application for revision was presented 
to him ; but when the appeal succeeded, the application was aban- 
doned. Now that it has been held that the appeal was incompetent, 
the plaintiff should clearly be allowed to fall back upon the appli- 
cation, which may be deemed to stand revived ; it will consequently 
be open to the District Judge to proceed on the basis of that appli- 
cation and to make such order as he is competent to pass under 
section 153 of the Bengal Tenancy Act. 

On these grounds I agree with the order proposed by the Chief 
Justice in this matter, 
n. K. R. 
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Augntt, 23 . Cahutta ImproviMfnt Act (V of igiz B. C.), preamble, uctions 2, 36, gg, 40, 
41, 42, 43 44, 47, 48, 4g, so, 32, 68, 6g, 78, 8t, 83, 83, 84, 88, Sg, 123, 
124^ t2S% fSS* Schedule — Calcutta Municipal Act (/// 

of iSgg B. C\ section j ( J7 ) — Land Acquisition Act {I of iSg4)^ sections 6 (j) 
and — Indian Councils Act^ i86i {24 and 2^ Viet. Ch. 67), section 4 ^ — 

Recoupment — Taxation — Finance — Acquisition^ by agreement — Acquisition^ 
compulsory — Acquisition^ abandonment of— Surplus tand^ disposal of— 
Affected — Lay out — Relay out — Providing building sites— Jurisdiction — Sanc- 
tion^ notification of — Duty framed and s'tnctioned — Street — Area — Suit^ bar 
of— Civil Courts jurisdiciion of— Trustees ^ po7oers (>/— Ultra vires — Statutes^ 
construction of — Executiwe authorities — Legislature^ delegation by^ to execu- 
tive — Improvement scheme. 

The Calcutta Improvement Act does not authorize the Trustees to acquire 
land compulsorily for the purpose of recoupment. Section 69 is the only provision 
in the Act for compulsory acquisition and under that section land can be compul- 
sorily acquired only for carrying out any of the purposes of the Act. Recoupment 
is not one of the purposes of the Act which are enumerated in the Preamble and 
are formulated in detail in sections 36, 39 and 52, 

Sections 4I9 42, 78, 81, 122 and 123 do not by necessary implication autho- 
rize the compulsory acquisition of land for recoupment. 

Sections 41 and 42 specify matters which must or may be provided for, in an 
improvement scheme ; they do not confer a right to acquire land compulsorily. 

Sections 78 and 81 treat of abandonment of acquisition of unnecessary land 
and disposal of superfluous land respectively ; neither section creates a right to 
acquire land compulsorily. 

Sections 122 and 123 relate to methods of account and do not touch the ques- 
tion of right of compulsory acquisition for recoupment. 

The trustees are not competent to initiate a street-scheme for one of the 
purposes mentioned in section 39 and specified in their resolution» and then 
proceed with the scheme as if they had assumed jurisdiction for a different 
purpose. 

The area which Is intended to be benefited by a street-scheme must be first 
determined under section 39, and then the scheme has to be drawn up with 

♦ Appeal from Original Decree No. 416 of 1915 against the decision of Babu 
Umesh Chandra Chakrabarti, Subordinate Judge, 24 Pergannas, dated the lOth 
August, 1915- 
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reference to the elements mentioned in section 40. The area so determined 
is larger than the land to be acquired for the execution of the improvement 
works. 

The expression ^providing building sites’ in section 39 means making it possi- 
ble to use as building site land which cannot be now used as building site ; it does 
not mean buying up land already fit for building site, pulling down houses existing 
thereon*and selling the land at a profit for erection of buildings. 

The expression ‘laying out or relaying out’ in section 4t(b) cannot apply to 
the entire land comprised in the area intended to be benefited by a street- 
scheme. 

The expression ‘Street’ does not include the abutting lands on both sides and 
the houses thereon, as it does in the English Local Government Act, 1858 ; it 
has the same meaning as in section 3 ( 37 ) of the Calcutta Municipal Act. 

The term ‘affected’ in section 42{al means neither ‘beneficially affected or im- 
proved in value’ nor ‘prejudicially affected or impaired in value’, but signifies 
‘acted upon physically or materially.’ Land is affected by the execution of an 
improvement scheme within the meaning of section 42(a) when by the construc- 
tion of the improvement works, there is a physical interference, with any right, 
public or private, which the owner is entitled to exercise in connection with that 
property. 

Section 49(2) does not bar the jurisdiction of the Civil Court to determine 
whether the Trustees have or have not acted in violation or excess of statutory 
authority. As sections 155 and 160 show, section 49 does not bar suits of all des- 
criptions ; it merely shows that after the publication of the notification of sanc- 
tion by the Local Government, it must be assumed that the scheme has been 
framed and sanctioned duly, that is, in comformity with the procedure prescribed 
by the Act. 

Section 156 does not apply to a suit brought not because of an act done 
but for the purpose of an injunction to restrain an^act threatened to be done. 

The term ‘acquisition’ does not necessarily mean compulsory acquisition under 
the provisions of the Land Acquisition Act ; sections 68 and 69 indicate the dis- 
tinction between acquisition by agreement and compulsory acquisition. 

In any concrete case, if the competence of the Board to compulsorily acquire 
land, is called in question, the test to be applied is, whether the land is proposed 
to be acc|uired for carrying out one or other of the purposes of the Act as indicated 
in the Preamble and developed in sections 36, 39 and 52. 

Mode of .construction of Statutes which confer on a corporation extensive 
powers of interference with private rights explained. Where the objects of the 
Statute do not obviously imply such an intention, it must be presumed that the 
Legislature does not desire to confiscate private properly or to encroach upon 
private rights ; it is expected that if the Legislature intended to confer on the 
executive authorities unlimited powers of interference with private rights, it would 
manifest its intention plainly in express words, at any rate by clear and necessary 
implication. 

Distinction between acquisition for recoupment and taxation for purpose of 
recoupment explained. When a proposed acquisition is abandoned on condition of 
periodical payment by the owner of a sum fixed in: perpetuity or the payment in 
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lump of the capitalised value thereof, a tax is in essence imposed on the land ; 
such a tax can be validly imposed only with the sanction of the proper authorities 
duly obtained under section 43 of the Indian Councils Act, 1861, and the Statute 
imposing the burden must do so in clear and unambiguous language. 

Proper use of judicial precedents explained ; they are of value only in so far 
as they enunciate principles. No useful purpose is served, when a question arises 
as to the construction of an Act, by reference to judicial decisions on the meaning 
of other Acts which, though similar in scope and purpose, are couched in different 
terms aud provide machinery of a different type to carry out their objects. 

Appeal by the Defendants. 

Suit for Injunction. 

The material facts and arguments are fully set out in the judg- 
ment. 

Sir S. P. Sinhay Mr. Langford James, Mr. G. B. McNair and 
Bal>u Ambikafada Chaudhuri for the Appellants. 

Messrs. B. Chakrabarli and B. K. Lahiri and Bobus Dwarka 
Nath Chakrabarli, Girijaprasanna Ray Chaudhuri, Ramgati Sarkar, 
Ntlkanta Ghosh and Prakas Chandra Pakrasi for the Respon- 
dent. 

C. A. V. 

The Judgment of the Court was delivered by 

Mookeijee J. — This appeal is directed against a decree made in 
favour of the plaintiff-respondent, in a suit instituted by him against 
the Trustees for the Improvement of Calcutta. The allegations 
in the plaint, which form the basis of the claim, may be briefly sum- 
marised. The plaintiff is the owner of premises No. 40-10 Chaulpati 
Road within the Municipal limits of Calcutta, recently sub-divided 
into Nos. 40-10 and 40-to-i. The area comprised therein is more 
than one and a half Bighas and is situated at a distance of about 125 
feet away to the west of the present Russa Road, whereof Chaulpati 
Road is a branch. Since his purchase of the land, the plaintiff had 
filled up a large tank that lay within the boundaries thereof, had 
raised its level and made it fit for building purposes, had construct- 
ed, with the sanction of the Municipal Corporation, a two-storied 
building on a portion of the land, and had collected materials for 
the erection of other suitable buildings thereon. While the plaintiff 
was thus in occupation and enjoyment of bis land, ^e Trustees 
framed a street-scheme under the provisions of the Calcutta 
Improvement Act 1911 for the purpose of widening Russa Road 
and published the same on the 13th November 1912 in the Calcutta 
Gazette. The list of properties proposed to be ac(|uired i/bder this 



VoL. XXlV.] 


HIGH Court. 


249 


scheme included a major portion of the abovenatned premises, 
although the lands would lie about 55 feet away from the western 
border of Russa Road even after it had been widened to a breadth 
of too feet as proposed. Objections to the scheme were invited under 
Section 43, and special notice was issued under Section 45 of the 
Calcutta Improvement Act, 1911. The plaintiff thereupon submit- 
ted his objections which, he asserts, were overruled by the Board of 
Trustees without consideration and examination. The Trustees 
next submitted the scheme to the Local Government for sanction 
under Section 48. The sanction was notified in the Calcutta Gazette 
on the 2 1 St January 1914 ; since then, the Trustees had taken steps 
preliminary to the acquisition of the land and had deputed officers 
to make a survey and prepare plans thereof. The plaintiff alleges 
that the proceedings adopted by the Trustees with a view to acquire 
his lands were illegal and ultra vires ; that they had in fact acted 
in excess of Statutory authority, that the inclusion of extensive 
surplus lands in the scheme had been made, not bona fide for the 
purposes of the Act, but with a view to make profit by the sale there- 
of, and that there was no justification in law for the acquisition of 
the disputed lands under colour of providing building sites, as the 
lands already constituted a good building site. On these allegations, 
the plaintiff asked for a declaration that the defendants Trustees 
had no power to acquire the lands in suit in pursuance of the Russa 
Road widening scheme, and that their acts in this behalf were 
ultra vires and illegal ; he accordingly prayed that the defendants, 
their servants and agents, might be restrained by a perpetual injunc- 
tion from interfering in any way with the plaintiff in his possession 
and enjoyment of the lands in suit. The Trustees put the 
plaintiff to the proof of his claim. They contended that it was not 
competent to the plaintiff to question the scheme or any portion 
thereof after notification of the sanction of the Local Government ; 
they further asserted that the lands were required for the execution 
of the scheme and were affected by the execution of the scheme, 
and that they were competent, in the exercise of their statutory 
powers, to take steps for the compulsory acquisition of the land. 
An objection was also taken that the suit was not maintainable 
without notice under Section 156. The Subordinate Judge over- 
ruled these contentions and came to the conclusion that the 
action of the Trustees in including the land in suit within the 
scheme area on the basis of the resolution with which they started 
was ultra vires and void. He consequently granted an injunction 
which directs the Trustees to refrain from the acquisition of the land 
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in suit for the purposes of the Russa Road widening Scheme. The 
Trustees have appealed to this Court, and on their behalf the Advo- 
cate-General has contended that the decree of the Subordinate 
Judge should be discharged on the following grounds, namely, first, 
that the intended acquisition of the lands with a view to recoupment, 
that is, to enable the Trustees to recoup themselves in whole or in 
part the costs of the scheme, is an act authorised by the Calcutta 
Improvement Act, 1911 ; secondly, that the lands are required for 
providing building sites within the meaning of section 3Q(a) and are 
consequently liable to compulsory acquisition ; thirdly, that the 
lands are required for the purpose of laying out or re-laying out 
within the meaning of section 4t(b^, and, are, accordingly proper 
subject matter of compulsory acquisition ; fourthly, that the. lands 
will be affected by the execution of the scheme within the meaning 
of section 42(a) and have accordingly, been properly included for 
acquisition by the Trustees in the exercise of their statutory discre- 
tion ; and, fifthly, that the suit is not maintainable, as under section 
49(2), the publication of the sanction of the Local Government is 
conclusive evidence that the scheme has been duly framed and sanc- 
tioned. The questions mooted are of first impression and their 
determination depends primarily upon the construction of various 
provisions of the Calcutta Improvement Act, 1911, which must be 
interpreted as a whole and not isolated from each other. We shall 
accordingly first analyse the scheme of the Act and examine its prin- 
cipal provisions in so far as they are relevant for the decision of the 
questions raised before us. 

The Preamble to the Act, which is described as an Act for the 
improvement and expansion of Calcutta,” consists of four paragraphs. 
The first paragraph enumerates the objects of the Act, namely, 

(A) The improvement and expansion of Calcutta by — 

{a) Opening up conjested areas, 

(b) Laying out or altering Streets, 

(<:) Providing open spaces for purposes of ventilation or recrea- 
tion, 

{d) Demolishing or constructing buildings, 

(e) Acquiring land for the said purposes. 

(B) The rehousing of persons of the poorer and working classes 
displaced by the execution of improvement schemes. 

This is followed by the words “and otherwise as hereinafter 
appearing,” which are by no means easy to construe with what pre- 
cedes ; they are, we think, intended to be read with the phrase “to 
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make provision” ; if this be the true meaning, the term “otherwise” 
m£ty be taken as equivalent to “in other ways,” or, “in other res- 
pects,” or “with regard to other points” which are given in the Oxford 
Dictionary as significations of the word. 

The second paragraph of the Preamble recites the expediency of 
the constitution of a Board of Trustees invested with special powers 
to car^jiiput the objects of the Act. 

The third paragraph of the Preamble recites that sanction of the 
Governor-General had been obtained, under section g of the Indian 
Councils Act, i8 ^2, to such of the provisions as affect Acts passed 
by the Governor- General of India in Council. 

The fourth paragraph of the Preamble recites that the sanction of 
the Governor-General had been obtained, under section 43 of the 
Indian Councils Act, i86r, to the enactment of the provisions of the 
fifth Chapter which relate to Taxation. 

It is worthy of special note that acquisition of land for purposes 
of recoupment is not specified as one of the objects of the Act, 
though acquisition of land for the purposes enumerated above as 
(a), (b), (c), (d) is expressly mentioned. The Advocate-General, 
with characteristic candour, conceded that he could not support the 
position that acquisition of land for purposes of recoupment is one 
of the objects of the Act, though it may be one of the means to 
attain the objects of the Act. 

The Act is divided into eight Chapters. Section 2, which finds 
a place in the first Chapter, contains definitions of terms. Clause 
(f) lays down that, unless there is anything repugnant in the subject 
or context, the expression “improvement scheme” means a general 
improvement scheme or a street scheme or both. Clause (n) lays 
down that the expression “public street” has the same meaning as 
in clause 37 of section 3 of the Calcutta Municipal Act, 1899. 

The second Chapter makes provision for the constitution of the 
Board of Trustees, the conduct of business by them and the appoint- 
ment and status of their officers and servants. 

The third Chapter, which treats of improvement schemes and 
re-housing schemes, comprises sections 36 to 67. Sections 36 and 
39 read together show that improvement schemes are of two kinds, 
namely, general improvement schemes and street schemes, while 
section 52 shows that, in addition to these two classes of schemes, 
there may be re-housing schemes. We are not concerned in the 
case before us with either a general improvement scheme or a re- 
housing scheme, and we need, consequently, examine in detail only 
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the proviaioDS applicable to a street scheme. The first stage in a 
street scheme is described in section 39 which is in these terms : 

“Whenever the Board are of opinion that for the purpose of— 

(a) providing building sites, 

Or, 

(b) remedying defective ventilations, 

Or, 

(c) creating new, or improving existing means of communication 
and facilities for traffic. 

Or, 

(d) affording better facilities for conservancy, 

it is expedient to lay out new streets or to alter existing streets (in- 
cluding bridges, causeways and culverts), the Board may pass a 
resolution to that effect, and shall then proceed to frame a street 
scheme for such area as they may think fit. The first step in a 
street scheme is, consequently, taken, when the Board passes a reso- 
lution that it is expedient to lay out a new street or to alter an exist- 
ing street, because the Board are of opinion that such a course is 
requisite for one or more of the four purposes enumerated in clauses 
(a), (b), (c), (d) of section 39. The second stage in a street-scheme 
is also described in section 39, namely, the second step is taken 
when, after the resolution has been passed, the Board proceed to 
frame a street-scheme for such area as they may think fit. It is 
obvious that before the scheme can be actually framed, the area 
must first be determined ; such area is clearly the area which the 
Board, in their discretion, think should be improved by the carrying 
out of the purpose set forth in their resolution. Section 40 specifies 
the matters to be considered when an improvement scheme is framed 
in respect of any area. It is plain that when a street-scheme' is 
framed under section 40 in respect of an area previously determined 
upon under section 39^ regard must be paid to the three points men- 
tioned in the section with reference to the particular purpose speci- 
fied in the resolution of the Board passed under section 39. The 
three points specified in section 40 are : 

(a) the nature and the conditions of neighbouring areas and of 
Calcutta as a whole ; 

{b) the several directions in which the expansion of Calcutta 
appears likely to take place ; and, 

(<r) the likelihood of improvement schemes being required for 
other parts of Calcutta, 
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There can be no dispute that the consideration of these matters 
will lead to different results according as the purpose specitled in the 
resolution of the Board is one or other of those mentioned in sec- 
tion 39 ; for example, if the object be the remedying of defective 
ventilation, the consideration of the matters mentioned in section 40 
may lead to conclusions very ^different from what would be reached 
if the purpose were the affording of better facilities for conservancy. 
It may also be incidentally observed that clause (a) of section 40, 
which renders it obligatory on the Board to pay regard to the nature 
and the conditions of neighbouring areas, shows that the area for 
which the street scheme is to be framed must have been previously 
determined ; it would be unmeaning otherwise to speak of “ nei^A- 
bouring areas." Sections 41 & 42 specify respectively matters which 
must be and which may be provided for in improvement schemes. 
Clause (a) of section 41 lays down that every improvement scheme 
shall provide for the acquisition by the Board of any land in the area 
comprised in the scheme which will, in their opinion, be required 
for the execution of the scheme. Two points require to be noted in 
connection with this clause. Firsts the term “ acquisition" does not 
necessarily mean “compulsory acquisition under the provisions of 
the Land Acquisition Act.” This is clear from sections 68 & 69, 
which refer respectively to acquisition by agreement and compulsory 
acquisition. Secondly, the area comprised in the scheme is obviously 
larger than the land to be acquired as required for the execution 
of the scheme ; in other words, the land required for what may be 
called the engineering works forms a part only of the area for which 
the improvement is made. Clause (b) of section 41 lays down that 
every improvement scheme shall provide for the laying out 
or relaying out of the land in the said area, (that is, the area com* 
prised in the scheme) There has been much discussion at the Bar 
as to the precise meaning of the^ expressions,, “ lay out land" and 
“ re-lay out land." These expressions do not appear to have been 
used as words of art or technical words. The expression “ lay out" 
is explained in the Oxford Dictionary VoL VI, Page 131 to mean 
“ to plot or plan out," “ to plan or map out," “ to apportion for a 
purpose.” The expression “ relay out” can be fittingly applied only 
to land which has been previously laid out. It is obvious that these 
expressions must be interpreted in view of the requirements of the 
particular scheme in hand, which may be a general improvement 
scheme undertaken for one or more of the reasons specified in section 
36, or a street-scheme undertaken on one or more of the grounds 
enumerated in section 39. For instance, it is conceivable tliat in 
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the case contemplated in section 36 (b) (i) a large tract of land may 
come within the operation of a general improvement scheme, which 
may provide for demolition of the buildings and for laying out the 
land for reconstruction of buildings. In our opinion, clause (b) of 
section 41 lends no support to the theory that in every improvement 
scheme, for whatever purpose undertaken, the entire area comprised 
in the scheme must be acquired and relaid with the exception 
of the area actually required for the engineering works. Section 
42 specifies matters which may be provided for in improvement 
schemes. Clause (a) lays down that any improvement scheme may 
provide for the acquisition by the Board of any land, in' the 
area comprised in the scheme, which will, in their opinion, be affected 
by the execution of the scheme. Three points require to be noted 
in connection with this clause, which is the counter-part of clause (a) 
of section 41. Firsts the term “acquisition” as already observed 
in connection with section 41 (a), does not necessarily mean "com- 
pulsory acquisition” ; secondlyy the land to be acquired is smaller 
than the area comprised in the scheme ; thirdly, the land must 
be such as will, in the opinion of the Board be afected by the execution 
of the scheme. There has been much controversy at the Bar round 
the expression “affected.” On behalf of the Trustees, the Advocate- 
General has maintained that the term “ affected” means “ beneficially 
affected” so that the Trustees are entitled to acquire compulsorily 
any land in the area comprised in the scheme, if they are of 
opinion that the land will be benefited by the execution of the 
scheme. This argument is based upon the fallacious assump- 
tion that section 42 authorises compulsory acquisition of land ; 
as we have seen, it does nothing of the kind. But, apart from 
this, the question does arise, what is the meaning of the expression 
" affected by the execution of the scheme.” The plaintiff-respondent 
contends that the term "affected” means “injuriously or prejudi- 
oially affected.” The appellants contend, on the other hand, that 
the term signifies " beneficially affected.” There can be no doubt 
that the term “affected” taken by itself is colourless and is equi- 
valent to “ acted upon ” ; but, as pointed out in the Century 
Dictionary, the word is generally used to convey the sense of “ acted 
upon or influenced injuriously ” ; for instance, if one were to say that 
"his health has been affected by the climate of India,” the obvious 
meaning would be that “his health had been impaired and not im- 
proved.” In our opinion, the word "affected” is a word capable of a 
very large meaning, a word not of art but of ordinary English, which 
must be interpreted with reference to the context. We think that 
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in section 4a it means neither “ benefically affected or improved 
in value” nor “prejudically affected or impaired in value,” but 
signifies “acted upon physically or materially." This, in fact, is 
one of the recognised meanings given in the Oxford Dictionary, 
Vol, I, page 153. There is an instructive discussion of the mean- 
ing of the term “affected” in the case of Metropolitan Board of 
Works V. McCarthy (i), to which reference may usefully be made 
in this connection. Land may well be said to be “affected by the 
execution of a scheme” within the meaning of section 4a (a), 
when, by the construction of the improvement works, there is a 
physical interference with any right, public or private, which the 
owner is entitled to exercise in connection with that property. The 
interpretation suggested by the Trustees, namely, that “affected” 
means “beneficially affected,” that is, “benefited,” leads to a curious 
result. The expression “ area comprised in the scheme” in section 
42 (a) is clearly the area for the benefit of which the street scheme 
is made under section 39 ; presumably, therefore, every inch of 
land within the area so determined upon under section 39, will be 
benefited, or to use the expression coined by the appellants, 
“beneficially affected” by the execution of the scheme. How can 
it then be appropriately said as section 42 (a) does, that the Board 
may select for acquisition such land only in the area comprised in the 
scheme as will, in their opinion, be affected by the execution of the 
scheme ; the contention of the appellants practically is that the 
Trustees can acquire any or all land in the area, for the whole area 
would be benefited by the scheme. We are clearly of opinion 
that we should not adopt the forced and unnatural construction 
put forward by the appellants. The effect of that interpretation 
is that under 'section 39, the Board may, in the first instance, 
arbitrarily fix the area which, in their opinion will be benefited 
by the proposed improvement scheme, and, then proceed, under 
section 42 (a), equally arbitrarily, to take away all land within such 
area from private owners on the plea that the lands will be bene- 
fited by the execution of the contemplated improvement scheme. 
On the other hand, the section is at best an enabling provisioa; 
it gives no power of compulsory acquisition, though it may possibly 
authorise the Board to acquire land by private agreement. The 
interpretation we adopt puts a reasonable construction upon the 
section ; it limits the application of the provision to cases of all 
lands within the area of the scheme, where by the execution of the 
scheme, that is by the construction of the improvement works, the 
(i) (1874) L. R, 7 H. L. 243. 
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lands will be affected, that is, in respect of those lands, there will be 
a physical interference with a right, public or private, which the 
owner is entitled to exercise in connection therewith. The reason 
for such a provision is not far to seek. Although the provisions of 
the I^nd Acquisition Act have been materially modified in various 
particulars in their application to cases of acquisition of land for the 
purposes of the Trust, clauses (3) and (4) of section 23 (i) have 
been left untouched. Consequently, in cases of acquisition for the 
Trust as in all other cases, the owner of the land acquired is entitled 
to damages for what are compendiously described as “severance” and 
“injurious affection.” The Board are placed in a position to escape 
from the payment of such damages by section 43 by including in 
their scheme the lands which will be affected by the execution of 
the scheme. It is obvious that when a reasonable interpretation of 
section 42 is possible, we should not adopt the construction sug- 
gested by the Trustees, which is not only not in accordance 
with the plain and natural meaning of the words used by the 
Legislature, but will also result in vesting the Board with arbitrary 
and unlimited powers of interference with private rights. 

Section 43 describes the procedure for preparation, and publica- 
tion, of notice as to the improvement scheme and its transmission 
to the Chairman of the Calcutta Municipal Corporation and of other 
Municipalities. Section 44 piovides for the submission of repre- 
sentations to the Board by Municipalities. Section 45 provides for 
service of notice on owners of land as to the proposed acquisition 
of their land for executing the scheme. Section 47 requires the 
Board to consider objections, representations and statements of 
dissent ; the Board may then either abandon the scheme or apply 
to the I.ocal Government for sanction to the scheme with such 
modifications, if any, as the Board may consider necessary. Sec- 
tion 48 authorises the Local Government to sanction, either with or 
without modification, or to refuse to sanction, any improvement 
scheme submitted to it under section 47. The first clause of sec- 
tion 49 requires the Local Government, when an improvement 
scheme has been sanctioned, to announce it by notification. The 
second clause of section 49 defines the effect of the publication of 
such notification in these terms : “the publication ' of a notification 
under sub-section i, in respect of any scheme, shall be conclusive 
evidence that the scheme has been duly framed and sanctioned.” 
Section 50 authorises the Board to alter a scheme after it has been 

t 

sanctioned by the Local Government, and describes the mode of 
exercise of such power ; in particular, we may note that clause {p) 
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of the Proviso requires that if the alteration involves the compulsory 
acquisition of further land, a fresh application has to be made to 
Government after compliance with the prescribed preliminaries. 
The remaining sections of the third Chapter deal with topics which 
do not bear directly on the questions in controversy in the 
present case. 

The fourth Chapter deals with the subject of acquisition and 
disposal of lands. Sections 68 and 69 show that the acquisition 
may be either by agreement between the Board and the proprietor 
of the land or by compulsory proceedings taken at the instance of 
the Board under the provisions of the Land Acquisition Act, which 
are modified in important particulars by section 71 read with the 
schedule to the Act. As regards compulsory acquisition, the funda- 
mental point to be borne in mind is that the Board is authorised, 
not to acquire whatever land they may choose, but (mly to acquire 
land for carrying out any of the purposes of the Act, This is manifest 
from the language used by the Legislature in section 69 : “the Board 
may, with the previous sanction of the Local Government, acquire 
land under the provisions of the l^and Acquisition Act, 1894, for 
carrying out any of the purposes of this Act.” As has already been 
shown, the purposes of the Act are enumerated in the Preamble, 
and, consequently, in any concrete case, if the competence of the 
Board .to compulsorily acquire a parcel of land is called in question, 
the test must be applied, whether the land is proposed to be ac- 
quired for carring out one or other of the purposes of the AcL By 
no stretch of language can it be maintained that recoupment is one 
of the purposes of the Act ; the Advocate-General, indeed, as previ- 
ously stated conceded this position. Consequently, the Board is not 
competent under section 67 to acquire land compulsorily 
for recoupment An ingenious attempt, however, has been made to 
evade this conclusion by a forced construction of several of the provi- 
sions of the Act which we shall hereafter consider. The only other 
provision in the fourth Chapter whereon stress has been laid by the 
Board is that contained in section 78. That section authorises the 
Board to abandon the acquisition of land in any area comprised In 
an improvement scheme, which is not required for the execution of 
the scheme ; such abandonment is to be made in consideration of a 
sum of money which is to be paid by the owner of the land three 
years after the date of the agreement or is to constitute an outstand- 
ing charge on the land subject to payment of interest in perpetuity. 
It is plain that the provisions of Section 78 are applicable, only 
when the land is not required for the execution of the scheme, but 
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is yet within the area comprised in the improvement scheme as 
sanctioned by the Local Government. The contingency contemplat- 
ed may obviously happen when the Board, under section 50, alters 
the scheme after it has received the sanction of the Local Govern- 
ment under section 48 ; it may well happen that land which was 
originally intended to be acquired as necessary for the acquisition 
of the scheme may turn out to be not actually required for the 
execution of the scheme by reason of an alteration in the scheme 
made under Section 50 or it may also be by reason of some mistake 
in the original scheme itself. In such a contingency, section 78 
comes into play. We have been invited, however, on behalf of the 
Trustees to hold that section 78 shows by implication that the Board 
are competent deliberately to include in their scheme lands which 
they know are not required for the execution of the scheme, solely 
with a view to make profit from the owner under Section 78. We 
are clearly of opinion that there is no foundation whatever for 
this contention. The argument in substance is that the Board are 
competent to seize whatever private property they may choose and 
include it in their scheme deliberately on purpose to levy contribu- 
tion from the owner under section 78, though the Board are fully 
aware all the time that the land can never be required for the execu- 
tion of the scheme. If the legislature had intended to invest the 
Board with arbitrary and unlimited powers of interference with 
private property of this description, the object should and would 
have been carried out by the insertion of a clause suitably framed in 
that behalf. It is further clear that section 78 as interpreted by the 
appellants might in essence be regarded as a provision for the 
imposition of a tax on the subject and should, consequently, have 
found a place appropriately in the fifth Chapter after it had received 
the sanction of the Governor-General as required by Section 43 of 
the Indian Councils Act, 1861. We do not overlook the fundamen- 
tal distinction between the power of the State to acquire private 
property for public purposes and the power to impose a tax upon 
its subjects. In the former case, the property ceases to be the pro- 
perty of the private owner, he is awarded compensation therefor, 
measured by the market value at the time of acquisition, and the 
loss he suffers is the prospective rise in value. In the latter case, 
the property continues to be the property of the private owner, but 
a burden is imposed upon him as his contribution to the cost of the 
benefit conferred upon his land by the improvement carried out in 
the locality. In a proceeding under section 78, if the application 
of the owner is refused and the land is acquired, no question of 
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taxation properly so called arises ; but it must be established beyond 
doubt that the Board have authority to deprive the owner of his 
land in this manner, that is, that the Board are competent to acquire 
the land under section 69 as required for carrying out one of the 
purposes of the Act. On the other hand, if the application of the 
owner under section 78 is granted and the proposed acquisition is 
abandoned on payment by him to the Trustees of the agreed sura or 
of interest thereon in perpetuity, a tax is in essence imposed on the 
land ; the truth of the matter in this event is that a sum periodically 
payable is exacted out of the land, unless the capitalised value there- 
of is paid within the prescribed period. In this view of the true 
scope of section 78, we cannot hold that the section was intended 
to be used as a cover for the arbitrary acquisition of private pro- 
perty for purposes of recoupment, such recoupment to be made 
either by way of levy of a lump sum from the owner or a periodical 
tax payable out of the property, or by way of acquisition of the land 
for profitable re-sale hereafter. Reference has also been made to 
section 81 which authorises the Board to dispose of land vested in 
or acquired by them under the Act. This does not imply, however, 
a power in the Board to acquire land compulsorily except for 
carrying out one of the purposes of the Act as provided in 
section 69 ; for there may obviously be occasion for the 
Board to dispose of what may be called surplus land, 
that is, land not required for the execution of the scheme, under 
various conceivable circumstances. It is hardly necessary to enume- 
rate exhaustively the various modes in which superfluous land may 
come into the hands of the Trustees but instances will occur to 
everybody. Thus, land originally taken under the compulsory 
powers, may have been taken upon a wrong estimate or calculation 
of the quantity of land which would be required for a purpose for 
which it is afterwards found out, by experience, that less land than 
was originally supposed will be sufficient. Or, again, the Board may 
have been forced to take superfluous land under section 49 of the 
Land Acquisition Act by reason of wishing to take a part only of 
premises. There may also be instances where land taken originally 
and required originally for a scheme may turn out to be superfluous 
by reason of abandonment or modification of the scheme [See 
instances enumerated by Lord Cairns in G. IV. Ry. Co. v. May (i)]. 
When it is thus possible to imagine cases of application of section 81, 
it would be wrong to infer therefrom a power of acquisition of land 
for purpose of recoupment. Consequently, neither in the case of 
(I) (1874) L. R. 7 H. L. 283 (293). 
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section 78 nor in that of section 81 can we say that it necessarily 
implies a power of acquisition for recoupment, though the sections 
may come into operation where the power exists ; the essence of the 
matter is that there may be occasion for their use even if the power 
does not exist. As Ball J. said in Dickson v. Pape (i), “a necessary 
implication is not guess, not probability, but an inference which by 
no reasonable intendment can be otherwise ; it is a state of things 
excluding any reasonable conclusion but the one." 

The fifth Chapter deals with taxation under three heads, namely, 
a duty on transfers of property situated within the limits of the 
Calcutta Municipality, a terminal tax on passengers by Railway and 
by Inland Steam Vessels and a customs duty on Jute exported by 
Sea from the Port of Calcutta. It is worthy of note that there is no 
provision for the imposition of a tax on property in Calcutta which 
may receive the benefit of and be enhanced in value by the improve- 
ments effected by the Board of Trustees. On the other hand, there 
are indications furnished by the evidence of the Chairman of the 
Trust that the Secretary of State for India in Council refused to 
accept a proposal to impose a tax by way of what is called frontage 
rates. The fact remains, at any rate, that only three taxes are im- 
posed by the provisions of the fifth Chapter, and it would be against 
well-known rules of constuction of Statutes to hold that another tax 
has been, by implication, imposed upon the subject ; the intention 
to impose a charge on the subject must be shown by clear and un- 
ambiguous language. [See the observations of Lord Brougham 
in Stockton Ry. v. Barrett (2), referring to JPuii Dock Co. v. 
Browne (3)]. 

The sixth Chapter is devoted to Finance. Section 88 imposes 
an obligation upon the Calcutta Municipal Corppration to make a 
quarterly contribution to the funds of the Board subject to a ihini- 
mum annual payment of seven and a half lakhs of rupees. Section 
89 and the following sections authorise the Board to raise money by 
loans and to make consequential provisions for payment of interest 
thereon, for the institution of a sinking fund, and other like matters. 
The remaining sections of the chapter deal with the enforcement of 
liabilities. Budget estimates. Banking and investments and accounts. 
Reliance, however, has been placed upon clauses (c) and (d) of sec- 
tion 1 32 and clause (b) of section 123 as implying an authority in 
the Board to obtain funds for purposes of recoupment by acquisition 


(1) (1845) 7 Ir. L. R. 107 (123). 

(2) (1844) II G. & F. 590 ; 65 R. R. 261. 

(3) (1831) 2 Par. & Ad. 43 5 36 R. R. 459. 
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and re-sale of land. In our opinion, the sections mentioned throw 
no light whatever on the question in controversy ; they merely con- 
tain provisions as to the mode in which the accounfl^re to be kept ; 
this is clear from the circumstance that they find a place in that por- 
tion of the Chapter on Finance which is .headed “accounts" and 
comprises sections 120 to 136, Reference may in this connection 
be made to clause (0 of section 122 which lays down that all lump 
sums received from the Government in aid of the Capital Account 
-are to be credited to the Capital Account ; obviously this does not 
create a right in the Board to demand an aid from Government ; 
if such an obligation was intended to be imposed on the Govern- 
ment, an appropriate section would have been inserted in the sixth 
Chapter, This is made clear beyond dispute by reference to clauses 
(b) and (c) of section 124 which lay down that the proceeds of taxes 
imposed by the fifth chapter and the sums contributed from Munici- 
pal funds are to be credited to the Revenue Account. These provi- 
sions do not create a right in the Board to receive these sums ; the 
right is created by sections 82, 83 and 84 in the chapter on taxation 
and by section 88 in the chapter on Finance. Sections 122 to 125 
merely prescribe the mode in which the accounts a.ie to be kept ; an 
appeal to them to show that certain rights have been created in the 
Board is bound to be infructuous. 

The two remaining Chapters comprise provisions as to the making 
of rules and supplemental provisions which do not throw any light 
upon the matters which arise for decision in this case. We shall 
now proceed to determine the questions in controversy in view of 
the exposition given above of the principal provisions of the Act. 

The first contention advanced on behalf of the Trustees is to the 
effect that they were authorised by the provisions of the Act to com- 
pulsorily acquire the land in suit for purposes of recoupment. The 
Advocate-General has conceded that there is no provision in the 
Act which authorises in express terms the compulsory acquisition of 
land for purposes of recoupment and he suggested with almost cyni- 
cal frankness that the Legislature had perhaps deliberately refrained 
from inserting in the Act an express provision to this effect with a 
view to avoid public clamour and criticism. He would seem to sug- 
gest, however, that the Legislature had at the same time conferred 
the requisite authority in this behalf on the Trustees, surreptitiously 
as it were, by so framing some of the provisions of the Act as to 
leave no room for jescape from the conclusion that the Trustees 
possess the power by necessary implication. We are emphatically of 
opinion that an Act of the Legislature should not be interpreted on 
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the assumption that the Legislature has indirectly accomplished 
what it did not venture to undertake openly and directly. This 
principle applies with special force to Acts which confer on 
a Corporation extensive powers of interference with private 
rights ; the extent of the right of interference must be assumed 
to have been explicitly and accurately defined in the Act and we 
decline to hold that wider powers than what appear on the face 
of the Act have been conferred in disguise on the Board of 
Trustees. Section 69 authorises the Trustees compulsorily to acquire 
land for carrying out any of the purposes of the Act ; recoupment is 
admittedly not one of the purposes of the Act which are outlined 
in unmistakable language in the Preamble and are formulated in 
detail in sections 36, 39 and 52. The conclusion follows that the 
Trustees have not been empowered to acquire land compulsorily 
for the purpose of recoupment. But it is said that the power may 
be spelt out of other sections of the Act. Assume that such a 
method of construction is admissible ; what are the sections within 
which such a power is supposed to lie hidden ? Reliance is placed 
upon sections 41, 42, 78, 8r, 12a and 123. In our opinion, none 
of these sections is of any real assistance to the appellants. Sections 
41 and 42, as already explained, deal merely with matters which 
must be or may be provided for when an improvement scheme is 
framed ; they do not, directly or indirectly, authorise the compulsory 
acquisition of any land. It is further clear that clause (a) of section 
41 refers to the acquisition of land required for the execution of the 
scheme, while section y8 authorises the abandonment of land not 
required for the execution of the scheme. It cannot reasonably be 
contended that section 41 entitles the Board to include in the 
scheme, land not really required for its execution, on the pretence 
that it is so required, merely with a view to enable the Board to 
make a profit by subsequent abandonment under section /8. The 
proceedings of the Board, no doubt, disclose that such a course 
was, at one stage, seriously advocated ; but fortunately for the 
reputation of the Board, the good sense of the majority prevailed, 
and the Board escaped from what has been not very inappro'j)riately 
described by .Counsel for the Respondent as a process of black- 
mail in the shape of levy of “exemption fees." We are of opinion 
that section 41 (a) does not authorise compulsory acquisition of 
land for recoupment. Section 42 (a) also does not advance the 
contention of the Trustees in the least degree ; that clause, as we 
have seen, authorises the inclusion, in the schem*^ of land which 
will be affected by the eitj^ution of the scheme ; this refen; 
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to cases, where, by the execution of the scheme (that is, the cons- 
truction of the contemplated works), there would be physical 
interference with any right, public or private, which the owner of 
the property is by law entitled to exercise in connection with such 
property. This clearly does not authorise the Board compulsorily 
to act|uire any land they choose for the purpose of recoupment, 
on the 'assertion that the land is likely to be benefited by the 
proposed improvement and may consequently be taken away from the 
owner. Sections and 8i also are of no avail, for, as has already 
been shown, they have no connection with the compulsory acquisi- 
tion of land and provide merely for the abandonment of proposed 
acquisitiqn of land or the disposal of land acquired under the Act. 
Sections 122 and 123 only regulate the mode in which the accounts 
are to be kept and do not sanction the compulsory acquisition of 
land. Section 69 accordingly remains the only section in the whole 
Act which deals with compulsory acquisition. There is thus 00 
foundation whatever, in our opinion, for the contention that the 
Legislature has resorted to what has been called an indirect method 
to deprive private owners of their property, by provisions in the 
Act which effectively confer on the Board a disguised authority 
to acquire land compulsorily for purposes of recoupment. The 
Legislature has carefully provided for the finances of the Trustees ; 
in addition to taxation, provision is made for Municipal contribu- 
tions, loans and possible grants from the Government ; if the Legis- 
lature had intended that profit from the acquisition and re-sale 
of land should be one of the recognised methods to aid the 
finances of the Trust, an express provision framed in suitable 
language would, no doubt, have found a place in the fifth or sixth 
Chapter. In the absence of such a provision, we must decline to read 
into the Act a clause of this character. It is well known that in the 
case of similar Statutes in England, the land which the corporation is 
authorised to acquire compulsorily is definitely set out either in a 
schedule to the Act or in a Book of Reference and Plans, and even 
then the corporation may only acquire what is necessary for the pur- 
poses of the Act. It does not seem probable that in the case of the 
Calcutta Improvement Act, the Trustees were by implication invested 
with unlimited authority compulsorily to acquire whatever land 
they might choose — not for the purpose of execution of the scheme 
itself but for the purpose of recoupment. Such interference with 
private rights is, it is indusputable, permissible only under statutory 
authority. The s tatute which is the source of the authori^ of the 
Trustees, does not, in express terms confer such powers on Ihem, 
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nor does it do so by obvious and necessary implication. It may 
not be unprofitable to consider for a moment what is the real posi- 
tion if the contention of the Appellants is sound. The Local Gov- 
ernment are not entitled as such to interfere with private rights ; 
so the State, in its legislative capacity, creates a Board of Trustees, 
and through them invests the Ixical Government with unlimited 
authority and unfettered discretion to interfere with private property ; 
and it is seriously suggested that this result has been achieved by 
provisions in disguise, with a view to avoid criticism and comment 
which it is said would have been inevitably invoked by an explicit 
provision for this purpose. Now it need not be disputed that the 
Legislature has in times of peace, no less than in times of war, 
invested the executive authorities with extensive powers of inter- 
ference with private rights ; instances will readily occur to all 
familiar with modern legislation [King v. Halliday (i) which arose 
in connection with the Defence of the Realms Act, 1914, and Ezra 
v. Secretary of State {2), which arose in connection with section 6(3) 
of the Land Acquisition Act whereby a declaration by the Local 
Government that land is needed for a public purpose is made con- 
clusive evidence of the existence of such purpose.] In all such 
instances, however, where unlimited powers of interference are 
intended to be conferred on the executive authorities, the Statute 
puts the matter plainly and beyond dispute. In this connection 
reference may usefully be made to the principle repeatedly recog- 
nised in a great variety of cases that where the objects of the 
Statute do not obviously imply such an intention, it must be pre- 
sumed that the Legislature does not desire to confiscate the property 
or to encroach upon the rights of persons ; it is expected that if 
such be its intention, it will manifest it plainly, if not in express 
words, at least by clear implication and beyond reasonable doubt : 
Weitem Ry, Co. v. Windsor Ry. Co. (3) ; Commissioners v. Logan 
(4) ; Green v. R. (5) ; So^verby v. Smith (6) ; Wells v. London 
Ry. Co. (7) ; Re Lundy (s^ Co. (8) ; Exp. Jones (9) ; Randolph v. 
Milman (10); Randall v. Blair {yx) Duke of Devonshire v. 
O'Connor (y 2). In these circumstances, we are not prepared to 


(1) (1916) I K. B. 738, 

(2) (1902) I. L. R, 30 Calc. 36 confirmed on appeal to Judicial Committee 


(1905) I. R. 32 Calc. 60s 5 L. 
(3) (1882) 7 App. Cas. 178 (188). 

(S) (1*76) I App. Cas. S13. 

( 7 ) (1877) S Ch. D. 130. 

(9) (1875) L. R. 10 Ch. App. 663. 
(II) (1890) 45 Ch. D. 153. 


R. 32 I. A. 93, 

(4) (1903) App. Cas. 3 SS. 

(6) (1874) L. R. 9 C. P. 524. 

(8) (1871) L. R. 6 Ch. App, 467. 
(10) (1868) L. R. 4 113. 

(12) (1890) 24 Q« B. D. 373. 



liiGH CX>URT. 


265 


voi.. xxiv.] 

accept an interpretation of the Calcutta Improvement Act which is 
not the natural construction of its provisions and which involves the 
consequence that an unlimited right of interference with private 
rights for purposes of recoupment has been conferred upon the 
Trustees by means of piovisions which do not directly at least 
disclose such an object. We hold accordingly that the Act does 
not authorise the Board of Trustees to acquire land compulsorily 
for purpose of recoupment. 

The second contention put forward on behalf of the appellants 
is that the lands in suit are required for providing “building sites “ 
within the meaning of section 39 (a) and are consequently liable 
to be compulsorily acquired. The plaintiff respondent answers 
that this plea is an after-thought and that there is no foundation for 
it either in law or in fact. We are of opinion that the contention 
of the appellants cannot possibly prevail. There is no room for 
controversy that the improvement scheme was initiated, not for the 
purpose of providing building sites under section 39 (a), but for 
improving existing means of communication and facilities for 
traffic under section 39(^^. This is clear from the resolution of the 
Board passed on the 27th August, 1912 under section 39 in the 
following terms : “The Board are of opinion, after local inspection, 
that the Russa Road between Elgin Road and Hazra Road is too 
narrow to afford proper facilities for traffic and should be altered 
by being widened, and, therefore, resolve that a street-scheme be 
prepared to effect such widening.” As already explained, the 
initial step in the assumption of jurisdiction by the Board is the 
})assing of the resolution under section 39 ; it is obviously not a 
matter of form but of substance. VVe arc surprised that in the 
case of a public corporation when action has been taken under the 
Statute on one basis, an attempt should be made to justify that 
action as if it had been taken for an entirely different purpose. 
The scheme before us as we know, was not initiated because the 
Board were of opinion that for the purpose of providing building 
sites, it was expedient to alter an existing street, namely, the Russa 
Road between the points where it is intersected by the Elgin Road 
and the Hazra Road respectively. It is patent that there is a funda- 
mental difference between providing building sites and improving exist- 
ing facilities for traffic. It is not competent to the Board to initiate 
a scheme on one of the grounds enumerated in section 39 and then 
to justify their action on the plea that the scheme might have been 
framed on the other ground ; such evasion of compliance with statu- 
tory requirements is not permissible. It is further clear from the 
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resolution of the Board passed on the i/th September, 19 1 2 that the 
scheme was “ to provide only for the widening of Russa Road and 
the taking up for recoupment purposes land unoccupied or occupied 
by buildings of small value.” There was no assertion that the 
widening of Russa Road and the acquisition of lands on both sides 
thereof (though the road was to be extended on the western side 
alone) were nectssary for providing building sites, although it was 
faintly suggested in the scheme outlined for the information of the 
public [Ex. I. page 6 II. 2*5] that the land abutting on the widened 
road should be laid out in suitable building sites. It was only when 
doubts were raised as to the competence of the Board to take up 
land compulsorily for purposes of recoupment that the Board and 
their advisers found it convenient to rely upon the theory that the 
land in suit was required for providing building sites. The obvious 
answer is that that was not the purpose of the scheme. The res- 
pondent has also contended with considerable force that even if this 
were not so, even if it were competent to the Board to initiate a 
scheme for one purpose and then proceed therewith as if it were 
undertaken for a different purpose, still there is no question of 
providing a building site here. The land in suit is a good building 
site ; a new building has been erected on a part of the premises 
and the remainder was about to be used in the same manner. It 
is plain that "providing building site” under section 39 (a) does not 
mean buying up land already fit for building site or pulling down 
houses and selling the land for building site •, in our opinion, it 
means making it possible to use as building site land which cannot 
for various reasons, be now used as building site. In these circum- 
stances, the plaintiff urges with good reason that it is not competent 
to the Board to seize his building site and re-sell it at a profit on the 
pretence of " providing z building site.” There is little room for doubt 
that if the Board were permitted to take such a step under colour of 
statutory provisions, it would be an abuse of those provisions on 
the plea of nominal compliance therewith. We may observe inci- 
dentally that when the Board proceeded to frame the scheme after 
their resolution under section 39, they did not determine the area 
for which the scheme was to be framed ; they merely determined 
the land which, they thought, should be acquired, and overlooked 
that the land to be acquired, though included in the area for which 
the street-scheme is framed, is not conterminous therewith ; the 
area for the benefit of which the scheme is framed is plainly more 
extensive than the land required for the execution of the scheme. 
In our opinion, the assertion that the land in suit is required for 
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providing building site furnishes no answer to the claim of the 
plaintiff. 

The third contention of the appellants is that the lands in suit 
are required for the purpose of lay out and are consequently proper 
subject matter of compulsory acquisition. Reliance is placed upon 
section 4i{b) which requires that every improvement scheme shall 
provide for the laying out or relaying out of the land “in the said 
area,” that is, in the area comprised in the scheme. Reference is 
also made to the decisions in Baker v. Mayor of Portsmouth (t), 
Galloway v. Mayor of London (2), and Hendon Local Board v. 
Pounce (3) to show that the word “street” includes the roadway as 
also the houses on both sides. In our opinion this contention of 
the appellants must be deemed groundless for more than one reason. 
Pirstfiiia plain that section 41(b) does not directly or indirectly 
relate to the acquisition of any land whether by private agreement 
or by compulsory process. Secondly^ what is called “lay out” is not 
one of the objects of the Act as enumerated in the Preamble, nor 
even one of the purposes mentioned in section 39 for which a street- 
scheme may be undertaken. Thirdly, the contention if well-found- 
ed proves too much ; for as section 4 1 (b) requires that every im- 
provement scheme shall provide for the laying out of the land in the 
area comprised in the scheme, according to the view maintained by 
the appellants, the entire land included in the area determined as the 
area to be benefited under section 39 must be acquired and laid out 
or relaid out as the case may be. Fourthly, a reference to the inter- 
pretation of the term “street” in the Local Government Act, 1858 
can serve no useful purpose and can be of no real assistance in the 
determination of the meaning of the term “street” in the Calcutta 
Improvement Act, 1911. Section 2(n) shows that the expression 
“public street" has the same meaning as in section 3(37) of the 
Calcutta Municipal Act, 1899 ; according to that dehnition, the term 
“street” does not include either the abutting lands on both sides or 
the houses thereon. Section 41(b) only contemplates that the 
scheme shall provide for the lay out or relay out of such land in the 
area comprised in the scheme as may be validly acquired by or be- 
come otherwise vested in the Board. The section does not imply 
an obligation on the Board and corresponding authority on their 
part to acquire compulsorily all the lands situated in the area com- 
prised in the scheme. 

.The fourth contention of the appellants is to the effect that as 

(I) (1878) 3 Ex. Div. 157. (2) (t866) L. R. 1 H. L. 34 (55% 

(3) (1889) 42 Ch. D. 602. 
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the lands in suit will be “affected" by the execution of the scheme 
within the meaning of section 42 (a), they have been properly 
included for compulsory acquisition by the Trustees. There is no 
force in this ai^ument ; indeed, the proceedings of the Board and 
the course of this litigation show that this is a rather belated argument 
ingeniously devised to meet the exigencies of the situation. First, 
section 42 (a) does not authorise the compulsory acquisition of any 
land. Secondly, these lands will in no way be “affected by the 
execution of the scheme," in the sense in which we interpret that 
expression. It is not disputed that the lands will lie a considerable 
way to the west of tiie widened Russa Road, and if they can be the 
proper subject matter of compulsory acquisition, there is no con- 
ceivable reason why lands even much further to the west should 
not be similarly acquired \ indeed, it is difficult to imagine where 
a line could be drawn, because all improvement schemes may in 
one sense be supposed to increase the value of all land in the city. 
There is this further difficulty in the present case that the Board 
did not, as we have already shown, determine under section 39 the 
area for the benefit of which the street-scheme was to be undertaken ; 
they have simply selected the lands which they desired to acquire. 
In our opinion, section 42 is of no assistance to the appellants. 

The fifth contention of the appellants raises the question of the 
competence of the Civil Court to entertain this suit and to grant 
relief by way of injunction. Reliance has been placed upon section 
49 (2) which provides that the publication of a notification under 
sub-section (i) that the Local Government has sanctioned a scheme 
shall be conclusive evidence that the scheme has been duly framed 
and sanctioned. The argument in substance is that this section 
deprives the Civil Court of jurisdiction to determine whether the 
action of the Board is or is not ultra vires. In our opinion, this 
contention is entirely groundless. Section 49 (2) merely provides 
that after the publication of notification of sanction, the scheme 
cannot be impeached on the ground that it has not been framed 
and sanctioned duly, that is, in conformity with the procedure 
prescribed by the Act ; but there is nothing in the section which 
takes away the jurisdiction of the Civil Court to investigate whether 
the action taken by the Trustees has or has not been in excess or 
violation of statutory authority. This follows from a plain reading 
of section 49 and is confirmed by sections 155 and 160, which would 
be entirely superfluous if section 49 (2) completely barred suits of all 
description in the Civil Court. This contention, consequently, must 
be overruled . 
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We may add that an objection was taken in the trial Court that 
the suit was barred as no notice had been given under section 756. 
This was overruled on the principle explained by Woodroffe, J. in 
Ganoda v. Nalini (i), namely, that a section which bars a suit for 
an act done, does not prohibit a suit for an injunction to restrain 
the commission of an act not done but threatened to be done. 
The correctness of this view has not been questioned in this Court, 
and the point, indeed, was not even so much as mentioned in the 
course of argument. 

It may finally be observed that in the course of the elaborate 
arguments addressed to us on both sides, reference was made to 
judicial pronouncements upon the construction of other Statutes. 
Thus, the appellants relied upon the decisions in Galloway v. 
Mayor of London (2) ; Lynch v. Commissioners of Sewars (3) ; 
Quinton v. Corporation of Bristol (4) ; Rolls v. School Board for 
London (5) and North London Railway Company v. Metropolitan 
Board of Works (6), to show that authority had been conferred 
upon them to acquire land compulsorily for recoupment. The 
respondents, on the other hand, relied strongly upon the cases of 
Thomas v. Daw (7) ; Gard v. Commissioners of Sesvers of London 
(8) ; Donaldson v. Mayor of South Sheilds (9) and Denman v. 
Westminister Corporation (10) as laying down principles which 
supported their view of the matter. No useful purpose is likely to 
be served by an analysis of these decisions and of the special 
provisions of the Statutes interpreted therein. It is at no time 
a profitable task to seek to interpret one Statute by reference to 
another Statute which however analogous in scope is still couched* 
in different terms and possibly constitutes a machinery of an entirely 
different type to effectuate its purposes. We may in this connec- 
tion bear in mind the weighty warning given by Lord Haldane in 
Kreglinger v. New Patagonia Meat Co. {\i) against the abuse of 
judicial precedents ; they are of binding force and of real guidance 
only in so far as they establish principles. What then are the true 
principles applicable to cases of this character ; they will be found 
succinctly stated in paragraph 26 of the title on Compirisory Purchase 
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(i) (1908) I. L. R. 36 Cak. 28. (2) (1866) L. R. i H. L. 34. 

(3) (jS86) 32 Ch. D. 72. (4) (1874) L. R. 17 Eq* 524 - 

( 5 ) (1884) 27 Cli. D. 639. 

(6) (1859) 18 L. J. Ch, 909 ; I Johnson 405. 

(7) (1866) L. R. 2 Ch. App. u (8) (188s) 28 Ch. D. 486. 

( 9 ) (1899) 79 I'- T. 685 ; 68 L. J. Ch. 102 (162). 

(10) (1906) I Ch. 464. (II) {1914) App, Cas. 25 (40), 
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of Laud and Compeasation contributed by Lord Alverstone and 
Mr, Allan to the T^aws of England edited by T^ord Halsbury (Vol. VI 
P- *5) : 

“Municipal and other public bodies are sometimes given powers 
to take land beyond that which is necessary for the actual execution 
of the proposed works, in order that some part at least of the 
improved value of the adjoining lands may be secured in ease of the 
burden upon the ratepayers. These lands are said to be authorised 
to be taken for the purpose of “recoupment” as the public body is 
empowered to sell or lease them at what may be an enhanced value : 
Galloway v. London Corporation (i) ; Quinton v. Bristol Corpora’ 
Hon (2). Similarly, public bodies may be allowed to acquire land 
which they may exchange for other land in order to carry out the 
intended object more effectually or economically : Rolls v. London 
School Board (3). If the Act clearly authorises the land to be taken 
for the actual works only, a local authority or other public body 
will be restrained from taking more than is actually necessary for 
such works {^Donaldson v. South Shields Corporation (4)] -but if it 
appears that it is the intention of the Act that the public body are 
to be allowed to reimburse themselves, they will then be at liberty 
to take all the lands delineated on the plans. On the other hand, 
when local authorities are authorised to take lands from time to 
time for specific works, such as street widening, and the land is not 
specified in the Act, they cannot in order by resale to reduce the 
expense to the ratepayers, take more than is bona fide necessary for 
the purpose : /. Z. Denman Co. Ltd, v. Westminister CorporaHon ; 
J. C. Cording Ijr Co., Ltd, v. Westminister Corporation (5) ; JFemley 
V. Limehouse Board of Works (6).” 

The substance of the matter, then, is that the object of the 
Legislature must be determined as expressed in the provisions of 
. the statute ; it is not permissible to speculate about the unexpressed 
intentions of the Legislature ; nor are we concerned with the diffi- 
culties, real or imaginary which may arise from the adoption of the 
expressed intentions of the Legislatures. . We have, from this point 
of view, analysed and examined in detail the provisions of the Act 
which is the sole source of authority of the Trustees, and we see 
no escape from the conclusion that under the powers of Compulsory 
acquisition defined in section 69, they are not competent to acquire 
land compulsorily except “ for carrying out any of the purposes of 

(1) (1866) L. R. 1 M. L. 34. (2) (1874) L. R. 17 Eq. 524. 

(3) (*884) 27 Ch. D. 639. (4) (1899) 79 L. T. 685. C. A. 

(5) (1906) 1 Ch. 464. (6) (1899) 68 L. J. Ch. 344. 
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the Act,” which do not include recoupment. It is of no avail to refer 
to decisions on English Statutes where the Legislature accurately 
defines the land, liable to fall within the operations of the Improve- 
ment authorities. It is remarkable that even under such conditions 
Lindley M. R. speaking on behalf of the Court of Appeal did not 
hesitate to hold in J)onaldsoH v. Mayor of South Shields (i) that 
although the lands in dispute were included in the Book of Reference, 
which formed in essence a part of the Act, still he had failed, after 
the most dexterous manipulation of the sections, to extract from 
them anything like an enactment to the effect that the Corporation 
was at liberty to take lands simply for the purpose of enabling them 
to raise money, lands which they did not want for widening streets 
and for engineering purposes. Much stress was naturally laid before 
him on the decision of the House of Lords in Galloway v. Mayor of 
London (2) ; but the Master of the Rolls disposed of this argument 
in his characteristic way as follows : “ If you have to construe a 

document which will not do what you want, see if you cannot find 
an authority which will.” We may add that at the close of the 
arguments addressed to us, mention was made of the decision of 
Greaves, J. in Manilal Singh v. Trustees for the Improvement of 
Calcutta (3). From a perusal of that judgment it is plain that funda- 
mentally important points of view, which have been placed before 
us were not laid before the Court in that case. A question may also 
possibly arise, whether, upon the special facts of that case, the actual 
decision may not be supported, apart from the reasons assigned 
in support thereof. But it would clearly be not fair to express an 
opinion upon the judgment in that case which is not binding upon 
us and may possibly form the subject of an appeal. 

We hold for the reasons given above that the decree made by 
the Subordinate Judge is correct and that this appeal must be dis- 
missed with costs. 

D. K. R. ; s. c. R. c. Appeal dismissed. 
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Before Mr. Justice Chitty and Mr. Justice Walmsley. 
BISESWAR CHAKRAVARTI and others 


V. 

THE KINCr-RMPEROR. * 

Criminal Ihotfdttrf Cod/’ (Act y of iSgS), section 144, order- under —Period^ 

expiiy of —Magistrate, if can extend the period— Proper procedure. 

A Magistrate should not by successive orders under section 144 of the Code 
of Criminal Procedure extend the perio<l of two months which ci.ause (J) of that 
section prescribes. 

In order to prevent any further difficulties in respect of the dispute between 
the parties the proper procedure to adopt is to commence proceedings against 
bcith the parties under section 107 of the Code. 

Sedis Chandra Roy v. The Emperor (i) referred to. 

Revision under section 435 of the Code of Criminal Procedure. 

On the report of the Sub-Inspector of Police, the Sadar Sub-1 )ivi- 
sional Magistrate of Faridpur issued on the 18th December, 191$, 
an injunction under section 144 of the Code of Criminal Procedure, 
directing a bazar which the petitioners had started on their own 
property to be closed, and they were asked to show CAUse on the 
3rd January, 1916. The learned Magistrate after hearing the parties 
made absolute, on the 13th January, 1916, the interim order of 
injunction which he had passed. The petitioners then moved the 
High Court on the 25th January, 1916, against the order passed by 
the learned Sub-Divisional Magistrate, and the High Court declined 
to interfere mainly on the ground that the order was about to expire. 
In the meantime another report having been submitted by the 
Police authorities to the effect that the petitioners had removed the 
bazar or hat to another site within half a mile of the old bazar, and 
that there was an apprehension of a breach of the peace in 
consequence, the learned sub-Di visional Magistrate on the 13th 
January, 1916, again issued an injunction against the petitioners for 
closing the new bazar, and directed them to show cause on the 
28th January, 1916. The learned Magistrate after hearing the 
parties made, on the i6th February, xgt 6 , the injunction order 
absolute, and ordered^the matter to be put up again after two 
months. The learned Magistrate also started proceedings under 
section 107 of the Criminal Procedure Code against the petitioners 

• Criminal Revision, No. 253 of against the order of Babu Naba Gopal 
Chaki, Sub-divisional Magistrate of Faridptir, dated the l6th February, 191A, 

(I) (1906) 11 C. W* N. 79. 
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and several other persons on an apprehension of a breach of the 
peace relating to the same kat. The petitioners then moved the 
High Court against the order passed under section 144, Criminal 
Procedure Code on the i6th February, 1916. 

Bufiu Manmatha Nath Mukherji for the Petitioners, 

Bobus Dasarathi Sanya! and Ninndra Nath Gatif^uli for tlie 
Opposite Party. 
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The judgment of the Court was as follows : — 

Tn this case a Rule was issued calling on the District M^istrate March, //. 
to show cause why the order of the Deputy Magistrate passed under 
section 144 Criminal Procedure Code should not be set aside on 
grounds Nos. i and 3 in the petition mentioned. It would have 
been more correct had it been based on grounds 2 and 3. In this 
case the dispute is with regard to rival hats. The petitioners at 
the close of last year had started a rival hat on grounds belonging 
to themselves, which the Magistrate thought was likely to lead to a 
breach of the peace. He accordingly passed an order under section 
144 Criminal Procedure Code on i8th December restraining them 
from holding a hat at that spot. This order would have expired on 
18th February, 1916. The petitioners moved this Court towards 
the end of January, and we rejected the petition on the ground that 
the order of the Magistrate was about to expire, and that there was, 
therefore, no reason for an interference by this Court,* This was 
our chief, if not only, ground for declining to interfere on that 
occasion. Before that order expired the Magistrate proceeded to 
pass orders under the same section with regard to the new hat, the 
site of which the petitioners had shifted to other lands of their 
own. This order was passed on 13th January, 1916 and expired 
a few days ago. We are asked to interfere with it on the ground 
that the Magistrate in this case is doing what this Court has held 
that a Magistrate should not do, namely, by successive orders under 
section 144 Criminal Procedure Code extending the period of two 
months which clause (5) of that section prescribes. That the 
Magistrate has this object in view is clear from his orders in these 
cases. In passing the final order making the injunction absolute 
in this case on i6th February 1916, he noted “put up after two 
months.” It is obvious that the Magistrate thought^that his order 
dated from 1 6th February 1916 and that two months thereafter he 
might be in a position to pass a third order under this section. 

This is clearly improper. We need only refer to the case of Satish 
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Chandra Roy v. The Emperor (i). The Magistrate states that he 
has already commenced proceedings against both the parties under 
section 107, Criminal Procedure Code. This is obviously the right 
procedure to adopt ; but we are at a loss to understand why the 
Magistrate thinks that proceedings under that section will take such 
a long time before final orders can be passed. We see no reason 
why those proceedings should not be expedited, and orders passed 
immediately, so as to prevent any further difficulties in respect of 
these rival hats. We think that the present order now under consi- 
deration ought not to have been passed and we accordingly make 
the Rule absolute and set it aside. 

A. N. R. c. Ruh made absolute. 

(I) (1906 IT C. W. N. 79. 
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Before Sir Lancelot Sanderson^ Knight^ Chief fusHee^ and Sir Asutosh 

Mookerjee^ Knight^ fudge. 

CHANDRA KANTA CHAKRAVARTY 


V. 

RAM KRISHNA MAHALANOBISH. * 

Permanent tenure — Rent^ enhancement of- — Bengal Tenancy Act ( VItT of i 88 s\ 

section 6, Cls. (a) and (b) — Continuity of tenure. 

The continuity of a transferable tenure Is not affected by sub-division or by 
consolidation. 

Hills V. Huro Lall{ i) and Aazee JChoda v. Hubo (2) referred to. 

Lfdoy V. JVrifendra (3) doubted and distinguished. 

Appeal by the plaintiff. 

Suit for enhancement of rent. 

Shortly after the Permanent Settlement had come into force, the 
disputed land was sold by the then tenure-holder to the predecessor 
in interest of the defendent, on the allegation that the rent pro- 
portionately payable in respect of the land conveyed was Rs. 19 
and odd. The purchaser, thereupon, went to the proprietor, and in 
order to secure a recognition as a separate tenure-holder, obtained 
from him a sanad, which recited the conveyance, and entitled him 
to continue in occupation on payment of the amount of rent men- 
tioned from generation to generation. The landlord contended that 
this sanad created a new tenure, while the contention of the tenant 
was that there was no breach in the continuity of the pre-existing 
tenure. The Courts below held that as the tenure was held from the 
time of the Permanent Settlement, the rent could not be enhanced. 
Against that decision, the plaintiff appealed to the High Court. 

Bobus fogesh Chandra Boy and Sasanka Jiban Roy for the 
Appellant, 

Babu Gobinda Chunder Dey Roy for the Respondent. 

* Letters Patent Appeal No. 49 of 1914, against the decision of Mr. Justice 
D. Chatterjec, dated the 3rd April, 1914 in Appeal from Appellate Decree No. 
2284 of 1911, against the decision of C. H. Mosely Esq. Additional District 
Judge of Mymensing, dated the 18th April, 1911, confirming that of Babu Satis 
Chunder Bose, Munsiff, ist Court of Kishoregung, dated the 14th March, 1910. 

(1) (186s) 3 W. R. Act X. Rul. 13s. 

(2) (1866) s W. R., Act X. Rul. S3. 

(3) (1909) 1. L. R. 36, Calc. 287 ; 13 C. W. N. 410. 
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The following judgment was delivered by 

D. Chfttteijedi J*— I baVe no doubt that, upon a proper a>n* 
struction of the sanad produced in this case, the tenure exisUng 
from before the Permanent Settlement was continued. The court of 
appeal below is, therefore, right. 

It is contended that there was a reduction coming within clause 
(b) of section 6 of the Bengal Tenancy Act. This contention is 
based upon a dowl, Ex. D, dated 1204 which was adduced in evi- 
dence by the defendant in a previous case but notwithstanding 
which the decree was made at the full rate of Rs. 19 odd. There 
is no evidence or finding that the tenure-holder has ever received 
any reduction of his rent from his landlord and it is admitted that, 
in the previous rent suit in which the dowl in question was filed by 
the defendant, the decree was passed by the court of appeal at the 
rate claimed by the plaintiff and not at the reduced rate mentioned 
in the dowl which was found to be suspicious in that case. In 
this view of the case, I do not think that there is any substance in 
this ground of appeal. 

The appeal is therefore dismissed with costs. 

Against this decision, the plaintiff preferred an appeal under 
section 15 of the Letters Patent. 

Babu Sasanka Jiban Roy for the Appellant. 

Bobu Gobind Chunder Dey Roy for the Respondent. 

Sanderson, C. J. — In this case I think that the appeal should 
be dismissed. The whole question, in my opinion, turns upon the 
construction of the sanad which is to be found at page 19 of the 
paper-book. If by that, a part of the taluk which was existing at the 
date of the Permanent Settlement was assigned to the defendant's 
predecessor, then the plaintiff had no case. On the other hand, if 
there was a new tenure created at a new rate of rent, different from 
that which was applicable to the taluk which was existing before 
that date, then the plaintiff had some case for consideration. 

The question depends upon section 6 of the Bengal Tenancy 
Act, which says that where a tenure has been held from the time of 
the Permanent Settlement, its rent shall not be liable to enhance- 
ment except on proof of certain matters mentioned in that section. 

Now, looking at this sanad, it seems to me that there had been 
before the date of it a taluk in a certain village the rent of which 
was Rs. 105-15-1, in respect of certain lands which in themselves had 
been cuived out of a larger tenure, the word used being taksim-jama. 
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Then by this transaction it appears that the taluhdars of that parti* 
cular village had assigned a portion of the right to the defend* 
ant*8 predecessor, and they assigned it subject to the confirtnation 
by the superior landlord. That confirmation was given by the docu* 
ment which is now before us. It recites that the talukdars assigned 
a part of their taluk and at a particular rate of rent which in my 
opinion must be assumed to be the same rate at which the la^er 
tah$k had been held by the talukiar. Therefore, in my judgment the 
learned Judge of this court and the learned Judge of the first Ap* 
peallate Court were right in holding that there was no new tenure 
created but that there was an assignment of part of the old tenure ; 
and, therefore, this tenure was one that had been held from the time 
of the Permanent Settlement. 

Then it is said that the plaintiffs can rely upon sub-section (b) of 
section 6 of the Bengal Tenancy Act because, they say, the tenure- 
holder has received a reduction of his rent. Upon that point 1 agree 
with what was said by Mr. Justice Digambar Chatterjee and I do not 
think it necessary to add any thing further to what he has said. 

For these reasons I think the appeal should be dismissed with 
costs. 

MookOPjOO J. — I agree that the judgment of Mr. Justice 
Digambar Chatterjee, which affirms the concurrent decisions of the 
Courts below, takes a correct view of the rights of the parties, and 
cannot he successfully assailed. 

The plaintiff seeks to enhance the rent of a tenure held by the 
defendant under him. The defendant pleads that his tenure has been 
in existence from the time of the Permanent Settlement, and its rent 
is consequently not liable to enhancement as neither of the contin- 
gencies mentioned in clauses (a) and (b) of section 6 of the Bengal 
Tenancy Act has admittedly happened. 'I'he question for decision 
accordingly is, whether this tenure has been held from the time of 
the Per^nent Settlement. 

Now it is not disputed that in r793 a tenure bearing a rent of 
Rs. io5*i5't was held under the then proprietors and included the 
land now in controversy. On the a5th November 1793, that is, 
shortly after the Permanent Settlement had come into force, on the 
aand March 1793, the land in suit was sold by the then tenure-holder 
to the predecessor in interest of the defendant, on the allegation 
that the rent proportionately payable in respect of the land conveyed 
was Rs. 19-13 as. ly gds. i kara. The purchaser, thereupon, went to 
the proprietor and in order to secure recognition as a separate tenure- 
holder obtained from him, a sqnad which recited the conveyance 
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and entitled him to continue in occupation on payment of the amount 
of rent mentioned from generation to generation. The contention of 
the landlord is that this sanad created a new tenure, while the'conten* 
tion of the tenant is that there was no breach in the continuity of the 
pre-existing tenure. In my opinion, it is perfectly clear that the con- 
tention of the respondent is well-founded on principle. There is 
no dispute that the tenure was transferable. The purchaser, 
consequently, under the deed of sale acquired the interest of a tenure- 
holder in the land conveyed to him. The only object why a sanad 
was obtained was to enable him to pay rent separately in respect of 
the land purchased by him, in other words, to separate his liability 
for rent from the liabiltty of the holder of the remainder of the 
tenure. Now, it is well settled that the continuity of a transferable 
tenure is not affected by subdivision or by consolidation : James 
Htlls V. Huro Lall Sein (i) and Kazee Kkoda Newaz v. Nubo 
Kishore Raj (2). The decision in Udoy Chandra Kaji v, 
Nripendra Narayan Bhup (3) which is apparently an authority 
in support of the contrary view, overlooks, as 1 had occasion to 
point out in Adit Singh v. Sukhraj Rai (4) the pre-existing law on the 
subject in this Court. Besides, as it turned upon the construction 
of clause (3) of section 50 of the Bengal Tenancy Act, it has no 
bearing upon the case before us. 

In the view I take of the effect of the purchase of the tenure 
by the predecessor in interest of the defendant and of the sanad 
granted to him by the then proprietor, it is clear that the tenure 
must be deemed in law to have existed from before the Permanent 
Settlement. The plaintiff is consequently not competent to enhance 
the rent of the tenure under section 6 of the Bengal Tenancy Act. 

A. T. M. Appeal dismissed. 

(I) (i86s) 3 W. R. Act X. Rul. 135. (2) (i866) $ W. R. Act X. Rul, 53. 

( 3 ) (1909) I- I- R- 36 Calc. 287 ; 13 C. W. N. 410. 

(4) (1912) 17 C. L. J. 435. 
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Present ; Lord Shaw^ Lord Sumner^ Sir John Edge^ Mr. Ameer 
AH and Sir Lawrence Jenkins. 

SRI RAJA MALRAJU LAKSHMI VENKAYYAMMA - 
RAO BAHADUR 


V. 

SRI RAJA VENKATA NARASIMHA APPA RAO BAHADUR 

AND ANOTHER. 

[On Appeal from the High Court of Judicature at Madras.] 

Contract — Proposal with a condition — Acceptance — Compliance with condition — 
Contract to bequeath a village — Specific performance — Practice — Special Leave 
to Cross*AppeaU 

Upon the marriage of the appellant in 1886, her great aunt, a childless Hindu 
widow, who had brought up the appellant from an early age and was anxious 
that though married the appellant should continue to live with her, agreed that if 
the appellant and her husband would reside with her she would [inter alia) make 
provision for the appellant by the purchase of unspecified immovable property 
for her. The appellant and her husband accordingly resided with the great aunt. 
In 1893 the great aunt bought a village in her own name, but, as she declared, 
for the appellant. As the title of the village was not taken in the appellant’s 
name, her husband became dissatisfied and ceased to reside with the great aunt, 
who in October 1853 wrote to the appellant to the effect that the village had been 
purchased for her and would be transferred to her on the writer’s death. The 
appellant and her husband thereafter resided with the great aunt until the great 
aunt’s death in 1909 : 

Held, that the letter of October 1893 was a proposal with a condition which 
was accepted and there was thus a complete and binding contract in October 
1893, and that there was compliance with the condition and the appellant was 
entitled to recover possession of the village. 

In an appeal to the Judicial Committee by the plaintiff in a suit against three 
defendants upon a ground of action common to all three, a defendant who had 
not appealed from the decree of the Court of first instance, but had been made 
a respondent to an appeal by another defendant, and who was out of time for 
appealing to the Judicial Committee, was joined as a respondent and granted 
special leave to cross-appeal. 

Two consolidated appeals frotn a decree of the High Court at 
Madras (November 26, 1909), varying a decree of the same Court 
(November 16, 1908), affirming a decree of the Court of the District 
Judge, Godaveri, (November 3, 1904). 

The appellant brought the suit in 1902 against Rangayya Appa 
Rao (the first defendant), Narasimha Appa Rao (the second defend- 
ant) and Parthasarathi (the third defendant) for recovery of pos- 
session of a village called Repudi. It had belonged to her great 
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aunt Rani Papamma Rao, upon whose death in 1899 the three 
defendants, after some litigation in which a receiver was appointed, 
were declared to be equally entitled. The receiver was also joined 
as a defendant to the suit. The appellant alleged that she was 
entitled to the village upon the death of her great aunt, either under 
a contract made by the latter or by reason of an oral bequest 
by her. 

On November 3, 1904, the District Judge decreed the suit. 
He held that the village had been purchased under the alleged 
contract, and that the great aunt had subsequently agreed to hold 
it in trust for the appellant, subject to its remaining in the great 
aunt’s possession until her death. He also held that the great aunt 
on the day of her death made an oral devise of the village to the 
appellant. Against this decree the second defendant alone appealed 
to the High Court. The other defendants, though they were joined 
as respondents in the appeal, took no part in the proceedings. The 
appeal was valued at a third of the valuation of the village given in 
the plaint. This appeal was heard by Sankaran Nair and Abdur 
Rahim JJ., who came to the conclusion that there was no oral 
devise. They, however, differed as to whether there was a contract 
as alleged. On November 16, 1908, the appeal was accordingly dis- 
missed under section 572 of the Code of Civil Procedure, 1882. 

The second defendant further appealed to the High Court under 
section 1 5 of the Letters Patent (Madras) joining the other defend- 
ants as respondents, and again valuing the appeal at one third of 
the value of the village given in the plaint. This appeal was heard 
by the Chief Justice (Sir Charles Arnold White) and Wallis and 
Miller JJ., who came to the conclusion that the evidence did not 
establish either a contract or devise. At the hearing of this appeal 
the third defendant (the appellant in the second of the present 
appeals) was represented by Counsel, who applied that the third 
defendant also should have the benefit of the decisions of the Court, 
but this application was rejected on the following ground 

“ The second Respondent who has not appealed asks the Court 
to set aside the decree {gainst him also, but the old section 544 of 
the Civil Procedure Code, 1882 does not apply to the case, as the 
present appeal is not against the whole decree. Before the present 
Code cam e into force, the plaintiff had become entitled to hold her 
decree against the defendant undisturbed, and the provisions of 
the present Code cannot be applied retrospectively so as to deprive 
her of it : Colonial Sugar Refining Co. v. Irving (i). 

(I) (1905) App. Cas. 369. 
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In the result a decree was made on November 26, 1909, by which 
it was ordered that the decrees of 1908 and 1904 be reversed in so 
far as they related to the one-third share of the second defendant, 
and that “ the plaintiff’s suit as against the second defendant be dis- 
missed.” 

Against the last mentioned decree the plaintiff preferred the first 
of the present appeals, her appeal being admitted by the High Court 
on May 8, 1910 and the second defendant being the only respondent. 

On May 19, 1914, the third defendant, without first applying 
to the High Court, lodged a petition to his Majesty in Council pray- 
ing that he should be added as a respondent to the plaintiff’s appeal 
and should have special leave to cross-appeal. By an order in 
Council it was ordered inter alia (i) that the third defendant should 
be joined as a respondent to the plaintiff’s appeal, (2) that he should 
have special leave to cross-appeal, and (3) that such leave should 
be subject to all objections which might be taken at the hearing 
of the appeal. The appeal and the cross-appeal were ordered to be 
consolidated and heard tt^ether. 

The plaintiff-appellant took preliminary objections to the ap- 
pearance of Raja Parthasaratbi, the third defendant, which was heard 
by T.X)rd Shaw, Sir John Edge and Mr. Ameer AH. 

Sir ff. Erie Richardt^ K. C., and KenwortJiy Brmvn, for the 
plaintiff-appellant : The third defendant, has no Uc'us standi in the 
plaintiff’s appeal and should not have special leave to appeal against 
her. He did not appeal from the decree of the District Court and 
his right to appeal from that decree has been barred since February, 
1905 : Indian Limitation Act, 1877, Sch. 2, Art. 156. He did 
not appear on the hearing of the first appeal to High Court. He 
has not appealed from the first decree of the High Court, nor 
applied to the High Court for leave to appeal to Ilis Majesty in 
Council against the decree of November 26, 19 09. His right to 
appeal to the Privy Council is barred under the Indian Limitation 
Act, 1908, Sch. I, Art. 179. He did not apply for special leave to 
appeal ‘’with the least possible delay,” as required by rule 5 of the 
Consolidated rules of the Judicial Committee, 1908. He ought 
to have applied to the High Court for leave under O. 45, r. 2 
of the Code of Civil Procedure, 1908, and it is not the practice of 
the Board, except in very exceptional circumstances, to grant special 
leave to appeal unless the petitioner has first applied to the Court 
below : Mutasaamy Jagavera v. Vencataswara (i) and MoH Chand 
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V. Ganga Parshad (1). The valuation of the appeals to the High 
Court show that they were not against the whole decree within 
section 544 of the Code of Civil Procedure, 1882. The third 
defendant was not therefore entitled to any relief under that section. 
O. 41, r. 33 of the Code of 1908, which was in force at the date of 
the Letters Patent appeal, did not apply because the plaintiff had then 
obtained a vested interest in the decree appealed from as against the 
third defendant : Colonial Sugar Refining Co. v. Irving (a) and Kar- 
sandas Dharamsey v. Bai Gungabai (3), In any case that rule is dis- 
cretionary and the High Court has rightly exercised its discretion 
in refusing to give him relief. The only object of the third defend- 
ant to now come in as a respondent in the plaintiff’s appeal is to 
enable him to avail himself of a decision adverse to her, and conse- 
quently the argument against his right to cross-appeal applies equally 
to his joinder as a respondent. Reference was also made to the 
Code of Civil Procedure, 1882, Secs. 598 and 599 ; and the Code 
of 1908, O. 41, r. 4. 

P. O, Latvrence, K.C., and J. M. Parikh, for the third defen- 
dant : The order in Council joined the third defendant as a respon- 
dent unconditionally, and only the special leave to cross-appeal is 
open to objection at the hearing. The decree of the District Court 
proceeded on grounds common to all the defendants. The appeals 
to the High Court were against the whole decree and the Court had 
power to give relief to the third defendant under section 544 of the 
Code of Civil Procedure, 1882 ; Ram Kamal Shaha v. Ahmad 
AH (4) and Dhuttaloor Subbayya v. Paidigantam Subbayya (s). The 
valuation of the appeal is for the purposes of Court fees and the 
question whether there is an appeal against the whole decree depends 
upon the grounds stated in the memorandum of appeal and upon 
the amount of Court fees paid thereon : Cheda Lai v. Badullah (6) 
Rules 4 and 33 of O. 41 of the Code of 1908 apply, but it is not 
necessary to rely on them. Where, as in this case, a decree pro- 
ceeds on a ground common to all the defendants and there is an 
effective appeal against it by one of them, the Limitation Act does 
not bar the other defendants’ rights. The case of Colonial Sugar 
Refining Co. v. Irving (2) has no bearing. Lastly, this is a petition for 
special leave to cross-appeal. It is not an application for special 
leave to bring a substantive appeal, and consequently the rule of 

(1) (1901) L. R. 29 I. A. 40 ; I. L. R. 24 AH. 174- 

(а) (1905) Api^ Cas. 369. (3) (1905) I. L. K. 30 Bom. 329. 

(4) (1903) I. L. R. 30 Calc. 429 (472). 

(5) (*907) I. L. R. 30 Mad. 470. (472). 

(б) (i8ii8) I. L. R. 11 All. 3S (38). 
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practice laid down in Mutasawmy Jagavera v. Vencataswara (i) and 
MoH Chand v. Gattga Parshad (2) does not apply. In a fitting case, 
and it is submitted that the present is such a case, the Board has 
given special leave to appeal nunc pro tunc, and in one case has given 
relief to the respondent even without requiring him to enter a cross- 
appeal: Gajadhur Perskad v. Widows 0/ Etnatn AH Beg (3), and 
Cassim Ahmed Jewa v. Narainam Chetty (4). Reference was also 
made to sections 112 and 154 of the Code of Civil Procedure, 1908. 
Sir H. Erie Richards, K.C., replied. 

Their Lordships’ order was passed by 

Lord Shaw : Their Lordships are of opinion that the third 
defendant, being a party to the appealj should have leave to present- 
his cross-appeal. The question whether he is entitled to any relief 
will be further considered should the principal appeal fail. 

The appeal was then heard on the merits by Lord Shaw, Lord 
Sumner, Sir John Edge, Mr. Ameer Ali and Sir Lawrence Jenkins. 

Sir H. Erie Richards K.C., and Kenworthy Broivn, for the plain- 
tiff-appellant : The evidence, verbal as well as documentary, 
establishes a contract by the great aunt which the Court can enforce 
by specific performance : Flammersley v, De Biel (5), which was 
decided on contract and not on the now exploded doctrine of mak- 
ing good a representation : see Pollock on Contracts, 8th Ed., 
p. 752, and the case cited there. The principle of Synge v. 
Synge (6) lately approved by the Board in Central Trust v. 
Snider (7) applies. There was a conditional proposal by the great 
aunt within the terms cf section 8 of the Indian Contract Act 
(IX. of 1872), and acceptance by performance of the condition. 

Reference was also made to Maunsell v. Hedges (8) ; Maddison 
V, Alderson (9), which was recently considered in Mahotned Musa 
V. Aghore Kumar Ganguli (10) j a.nd the Indian Contract Act, 187a, 
section 2 (d). 

De Gruyther K.C , and Dube, for the first re-pondent; 
and P. O. Lawrence, K.C., and /. M. Parikh, for the second 
respondent and the cross-appellant : The evidence did not establish 
a contract but amounted merely to an expression of intention, which 
could not be enforced: Maddison v. Alderson (9); Loffus v. 
Maw (ii); Maunsell v. Hedges (8), and Jordan v. Money (12) and 

(1) (1865) 10 M. I. A. 313. 

(2) (1901)1* R. 29 I. A. 40 ; r. L. R. 24 All. 174. 

( 3 ) (187s) L. R. 2 1 . A. 205 ; 15 B. L. R. 221. 

(4) (1910) L. R. 37 I. A. 133 ! 12 C. L. J. 231. 

(5) (1845) 12 Cl. and F. 45 * (6) L. R. (1894) I Q. B. 466. 

(71 L. R. (1916) A. C. 266. (8) (1854) 4 H. L. C. 1039. 

(9) (1883) L. R. 8 App. Cas. 467. (10) (1914) L. R. 42 I. A. t; ai C. L, J . 211. 
(11 } (1862) 3 Giff. 59a. (12) (185s) 5 II. L.C 217. 
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Pollock on Contract, Bth Ed., p. 588 and the cases there cited. If 
the letter of October 1893, passed any title, it is inadmissible in evi- 
dence for want of registration : Indian Registration Act (III of 1877), 
Section 17 (b) and Umrao Singh v. Lachhman Singh (i). 

At the time of the purchase of the village the great aunt did not 
constitute herself a trustee for the plaintiff. There was no declara- 
tion of trust then or subsequently. Heference was made to the 
Indian Trusts Act ( II of 1882), sections 5 and 92. As regards 
the position of the cross-appellant, if the plaintiff’s appeal fails, her 
suit should be dismissed as against all the defendants. 

Sir H. Erie Richards^ K.C.^ replied. 

, J, M. Parikh replied on the dToss-appeal. 

The judgment of their Lordships was delivered by 

Lord Shaw — These are consdlidated appeals against a judg- 
ment and decree, dated the 26th November, i ,09, pronounced by 
the Chief Justice and two Judges of the High Court of Judicature 
at Madras in an appeal under Letters Patent against a decree of the 
High Court, dated the i6th November, 1908. The two Judges 
constituting the High Court differed in opinion, with the result that 
a decree pronounced by the District Judge of Godaveri, dated the 
3rd November, 1904, had been affirmed in the original appeal. 
The Letters Patent appeal was allowed and the suit was dismissed. 
The form which the dismissal took will be afterwards referred to. 

The suit was brought with the main object described in the 
first prayer of the plaint, — to the effect that it be declared that the 
plaintiff is entitled to the village of Repudi, and that defendants do 
put the plaintiff in possession of the same. 

Rajah Narayya, who died in 1864, was the owner of an extensive 
zemindary of Nidadavole. He was survived by two widows, both 
of whom were childless. One of these widows died in i88t ; the 
other, a lady named Papamma, became sole life owner and conti- 
nued to enjoy the estate until December 1899, when she died. 

She resided in her palace, or fort, at Senivarpet, having a large 
income amounting to about 6 lakhs of rupees per annum. The 
appellant, who is plaintiff in the suit, was a grand niece of Papamma, 
and was brought up by her from an early age. In 1886, at the age 
of 14, she was married to the ex-zemindar of Narasaropet. He 
was a man of good standing, in the enjoyment of a small pension 
from the Government, and himself the owner of property of consi- 
derable value. 

(1) (1911) L. R. 38 1 . A. 104 13 C. L. J. Si9< 
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There can be little doubt that the Rani, herself childless, was 
on terms of attachment and affection towards the plaintiff and valued 
her companionship. When the marriage was arranged, the Rani 
disbursed all the suitable expenses thereof ; but she appears to 
have been extremely anxious that her grandniece, although married, 
should . continue to live with her. This, however, would without 
doubt have involved a certain loss of dignity and position on the 
part of her husband : and it appears clear from the facts proved 
that the obtaining of his consent to any arrangement of the kind 
was obtained with difficulty. The Rani agreed to make presents of 
jewellery to her grandniece, and to make provision for her apparent- 
ly on a fairly ample scale by the purchase of immovable property 
for her. Upon this footing an arrangement was made and matters 
were settled. The date of that settlement was 1886, namely, the 
year of the plaintiff’s marriage. 

The arrangement was indefinite ; and the indefiniteness was the 
cause of considerable uneasiness. Following upon it, however, the 
plaintiff and her husband did reside with the Rani until 1893. 
During this interval of time two properties were purchased by the 
Rani. The form in which she carried out her promise towards her 
grandniece was that in each instance she took the property in the 
first place in her own name, and after a period of about two years she 
granted a conveyance thereof to her grandniece. These properties 
were small. The balance of evidence is that they would not have 
been held by any of the parties’ as sufficient consideration for the 
plaintiff and her husband continuing to reside as stated. The Rani 
herself appeared, as circumstances afterwards showed, to be anxious 
to make further and more substantial provision for her grandniece. 
This was the situation of affairs up till the spring of the year 1893. 

At the time the Rani purchased the property known as Repudi, 
She made no concealment of having done so for the plaintiff ; but 
she did raise objection to the title of Repudi being taken directly 
in the plaintiff’s name. The impression of her Dewan had been that 
the transaction was to be direct ; and on the 28th February, 1S93, 
a receipt was given to him for an advance paid in respect of the 
purchase which bore that "having settled to sell to you for 40,000 

rupees the village” "in order that you may give away the same 

to M. R. Ry. Rajah Malraju Lakshmi Venkayyamma Rao Garu for 

dowry,” “we have this day received from out of your own 

separate property i;o rupees as advance towards the said sale 
amount.” This appeared to be much too direct for the Rani, and 
she wrote to the Dewan on the 8th March : “I have told you that 
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this village should be purchased and the document obtained, for the 
present, in my name alone, as was done before.’* She mentioned 
her desire that the document ‘Should be got written” as on the 
previous occasion, and she added “it is not my intention to have 
this village conveyed to anyone’s name for the present, and so I have 
written this.” In their Lordships' opinion the Rani desired to 
follow her own previous practice of taking the title in her own name, 
and as was done with the two other villages, thereafter to give a 
conveyance from herself. She uses the expressions “for the present,” 
and “as was done for the former villages.” The title was accord- 
ingly taken in her own name. 

This, however, brought matters to a head with regard to the 
position of the plaintiff and her husband, and to their continuing to 
reside with the Rani. The plaintiff’s husband left ; he betook 
himself to his own property, and he received various communications 
which asked him to return, and contained assurances that the 
arrangement upon which Repudi was bought, namely, that it should 
be truly for the plaintiff, should be carried out. Their Lordships 
do not state these arrangements in detail. They are, however, fully 
satisfied on the evidence that the Dewan and the plaintiff’s uncle 
were authorised to communicate to the plaintifTs husband this 
assurance and promise, and that in pursuance of that authority they 
visited him and made the communication. 

The negotiations were protracted, but they culminated in a letter 
of date rath October, 1893, written .by Papa mma in her own hand 
to the plaintiff herself, in which she stated : “Repudi was purchased 
for you alone. Some encumbrances thereon have yet to be dis- 
charged. I shall discharge the debt, retain it under me so long as 
1 am alive, and afterwards convey it to you yourself. From that 
forwards you may do with it as you please. The whole world knows 
that I purchased it (only) to give it away to you. Do not think, 
even in your dream, that I, who brought you up from infancy, would 
ruin you. I wrote to the grandson (she designated the plaintiff's 
husband thus) in that manner, thinking that there was need to tell 
him all these matters and nothing else.” 

This letter appears to their Lordships to be a promise, and to 
be quite definite (i) with regard to its subject-matter, namely, the 
vil lag e of Repudi ; (*) with regard to the ownership thereof, namely, 
that that was to be in the plaintiff ; and (3) with regard to the date 
of her entry into possession thereof, namely, that possession would 
be given immediately upon the expiry of the life interest therein, 
which Papamma reserved to herself. 
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In their Lordships* opinion this promise was accepted. The 
evidence taken as a whole and the actings of parties are in entire 
conformity with this being so. Their Lordships believe the 
plaintiff’s testimony to the following effect : “In the said letter she 
wrote to say that she would pay off the debts, keep the village under 
her throughout her lifetime and then give it to me. 1 agreed to it. 
1 informed my husband of this. He too consented to it. Being 
unable to bear the separation, she desired me to stay with her. She 
promised to give me, as aforesaid, for staying with her accordingly 
till her death. The arrangement was that both myself and my 
husband should remain there. I consented to it accordingly. My 
husband also consented to it. Had Papamma Rao Garu failed to 
enter into such an agreement in regard to Repudi, myself and my 
husband would not have stayed there.” 

The Board is of the opinion accordingly that there was here a 
completed contract. Papamma accomplished her desire, and she 
obtained the consideration which she had so much at heart. 
Acceptance of her terms and compliance with, her stipulation were 
made. The words of Lord St. Leonards in Maunsell v. Hedges (i) 
might be asked here : “Was it not a proposal, with a condition, 
which, being accepted, was equivalent to a contract ? ” Their 
Lordships do not doubt that it was. 

From that date forward, for a period of about seven years, 
namely, until Papamraa’s death in 1899, the plaintiff and her 
husband continued to live with her in her palace. There is a mass 
of oral and documentary evidence, but it does not advance, nor does 
it in their Lordships’ opinion recede from, the point of completed 
contract as above set forth. 

This being so, the citation of that set of cases of which Maddison 
V. Alderson (a) and Maunsell v. Hedges (t) are the familiar examples 
is beside the mark. In both of these cases, as must be done in all 
cases of a similar character, the true issue must be disentangled 
from statements or representations simpUciter^ or from mere 
announcements of intention ; and that true issue is : is a contract 
proved ? Had a contract been proved in either of the examples 
cited, there is nothing to suggest that the law would have refused 
to give effect to it by way of specific performance. 

Maddison v. Alderson (2) is a good instance of the point. The 
contract was alleged to be constituted by a promise followed by 
actings on the faith thereof. The actings were carefully scrutinised 

(a) (1883) L. R. 8 App. Cat. 467. 
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in order to see whether the contract, the sole evidence of which 
otherwise was in the testimony of the plaintiff herself, was estab- 
lished. Lord O’Hagan put the matter thus : ’‘Assuming that the 
action be considered maintainable, if at all, for the purpose of 
forming a parole contract partly performed, the course of 
the argument appears to me to have been further erro- 
neous in this, that instead of seeking to establish primarily 
such a performance as must necessarily imply the existence 
of the contract, and then proceeding to ascertain its terms, it reversed 
the order of the contention. The Court was asked from the find- 
ings of the jury and the testimony supporting them to say there 
was a contract, and then to discover in the conduct of the parties 
acts of performance sufficient to validate the bargain so previously 
ascertained.” And Ix)rd Blackburn put the matter broadly thus : 
" It seems to me that in this case the evidence is evidence from 
which a contract would not have been found by a jury if it had been 
explained to them that to make a contract there must be a bargain 
between two parties.” 

In the case of Maunsell v. Hedges (i) a bill was filed for the pur- 
pose of compelling those claiming under a certain will to settle certain 
real estates in Tipperary on the appellant pursuant to an alleged 
obligation arising out of certain letters. The letters disclosed that 
the deceased had positively declined to be bound. “ I shall never 
settle,” said he, "any part of my property out of my power so long 
as 1 exist.” It was held that there was no contract placing the 
testator under such obligation. 

In short, to use the language of I.ord Cranworth in Jordan v. 
Money (2), (a case in which the process of disentangling the 
true from the erroneous issues, as above alluded to, was 
carefully followed), " The question upon this part of the case 
is simply one of fact. Is it made out by such evidence as can 
justify a court of justice in acting upon it that such a contract as 
that which is alleged really was entered into ?” The Board is of 
opinion in the present case that this question should be affirmatively 
answered. 

It was strongly pressed upon their Lordships that the letter did 
not contain sufficient evidence of anything but an intention, and 
that it stopped short of any actual promise upon which acceptance 
of it as such might follow. Their Lordships do not think so. The 
law of India does not require writing at all in regard to such a 


(t) (1854) 4 H. L. C. 1039. 


(3) (1855) 5 H. L. C. aiy. 
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bargain ; but their Lordships are not surprised, looking to the fre- 
quent challenges made of contracts resting upon word of mouth 
alone, that the desire should have been expressed to have Papamma’s 
undertaking in writing and distinctly set down. In their Lordships, 
opinion they were so obtained, and a contract was concluded in 
October 1893. 

Another view of the case would lead precisely to the same result. 

It is this : Suppose the proof of the acceptance made by the Rani, 
that is to say, of an acceptance in terms, were considered to be 
defective, what is the situation of the parties in view of the actings 
of the plaintiff and her husband ? Their Lordships are of opinion, 
looking to the demand for a definite proposal as a condition of the 
plaintiff and her husband slaying on with the Rani* that their actings 
did take place upon the footing of the proposal so made and that 
they were known by Papamma to have taken and to be taking 
place on that footing. In these circumstances the objection that 
the contract itself was inchoate or incomplete cannot be maintained. 
The law in this sense was fully explained by Lord Selborne in the 
case of Maddison v. Alderson (i), a judgment which was cited at 
some length by this Board in Mahomed Musa v. Aghore Kumar 
Ganguli (2). After such actings locus penitenttas, or the power of 
resiling from an incomplete engagement or an unaccepted offer is, 
to use language borrowed from the law of Scotland and highly 
approved in the case referred to, barred by “ ret intervenlus, which 
raises a personal exception which excludes the plea of locus peni- 
tenticeP As was stated in the judgment of the Board in Mahomed 
Musa's case (2), “ Their Lordships do not think that there is any- 
thing either in the law of India or of England inconsistent with 
it, but upon the contrary, that these laws follow the same rule.’* 

As stated, accordingly, the same result is reached. And it would 
not be open for those representing the Rani or her estate to resile 
from or fail to perform the obligation or deliver possession of the 
village of Repudi to the plaintiff, such possession to take effect as 
from the date of the Rani’s death. 

The question of Papamma’s intention is, of course, of funda- 
mental importance, and it was much pressed upon the Board that 
she never meant to be bound. Their Lordships do not agree. 
They do not think that Papamma meant to avoid a bargain, or 
ever meant to have her grandniece and husband live on with her 
under the impression, on their part, that they were bound, whereas 
all the time she, Papamma, knew she was, and intended to be, free, 
(t) (18S3) L.R, 8 App.-Cas 467. (2) (1914) L. R. 42 I. A, ij^ai C L. J. 231. 
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Their Lordships do not think that the Rani’s design included dupli- 
city of this character. 

The transactions of October 1893, followed by the years of 
compliance, on the footing that those transactions formed a 
concluded contract, leave no substantial doubt that no repudiation 
by the Rani would have affected it. Fortunately, however, there is 
a body of evidence throwing light upon the Rani’s own view. 

Her death occurred on the 5th December, 1899. On her death- 
bed she declared that she had purchased Repudi village solely on 
account of the plaintiff. Their Lordships believe the plaintiff’s 
statement that the Rani then said “that she had purchased the 
Repudi village on my account alone, that I should take it after her 
death.” The Dewan’s evidence is quite plain upon the subject. 
He made a statement on the sth December before the Tahsildar as 
to his instructions by the Rani, in which he said “she has given me 
directions saying, among other things, that the village of Repudi 
had been given away to her granddaughter, and that the same 
should be delivered into possession of her after her death.” 

In the opinion of the Board accordingly, instead of there being 
any such repudiation of the contract, there was a dying declaration 
by the Rani, which, in their Lordships’ opinion, constituted a 
reaffirmation and confirmation thereof. 

Their Lordships observe that much discussion and considerable 
difference of judicial opinion arose, in the courts below, upon the 
question whether these statements made on death-bed by the Rani 
did not constitute a nuncupative will. Such a will is valid in India. 
Some of the Judges, including the trial Judge, thought that it did ; 
others thought it did not. The argument presented at this Board 
is noticeable in' this particular : It was to the following effect ; 
“Granted that the words taken by themselves might have made a 
will, it really could not have been so because the lady used language, 
the true effect of which was a declaration that the property of 
Repudi was already the plaintiffs’. She thought that it was, and 
therefore did not make a will with regard to it.” If this argument 
be sound, that there was no will for the reason given, then the 
reason given is very helpful evidence that the Rani had already 
and effectually given a right to Repudi to the plaintiff, under which, 
immediately she, the Rani, died, the plaintiff would enter into 
possession of the village. 

As stated, their Lordships are of opinion that the plaintiff has 
such a ri^t in terms of a contract accepted and complete, and that 
A will accordingly would not have been in place in the circumstances, 
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and should not be affirmed by law. Upon the other hand, the declara- 
tion on death-bed by the Rani herself leaves no doubt that what 
had been done had been effectively done. Her belief and state- 
ment to that effect were entirely well-founded. 

With regard to the shape of their Lordships* decree, it is to be 
noted that, consequent upon litigation with regard to this and other 
property, a receiver was appointed. This circumstance saves any 
complexity from arising in the carrying out of the present judgment. 
The receiver will act upon it. He will deliver possession of Repudi 
upon the terms of the contract now affirmed, that is to say, the 
plaintiff will be entitled to the village as from and after the Rani’s 
death. 

The judgment now given disposes of any necessity for a 
pronouncement upon the cross-appeal. 

Their r.ordships will humbly advise His Majesty that the appeal 
be allowed with costs, and* that the cross-appeal be dismissed also 
with costs. 

Douglas Grant — Solicitor for the Plaintiff-appellant. 

T. L. Wilson <2r* Co . — Solicitors for the first Respondent. 

Edward Dalgado — Solicitor for the second Respondent and 
Cross-appellant. 

j. M. p. Appeal alloived and cross-appeal dismissed. 


Present : — Lord Atkinson, Lord Parker of Waddington, 
Sir John Edge and Mr. Ameer Ali. 
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Suit for a declaration of title to immoveable property by a person in possession — 
Finding against Defendaufs plea of adverse title — Decree declaring title — 
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In a suit for a declaration of title to immoveable property by a plaintiff in 
possession, by virtue of a deed of gift executed by a Hindu widow with the con- 
sent of the reversioners, the Court of first instance found against the title set up by 
the defendant on the strength of a will executed by the husband of the Hindu 
widow, held also that the will set up was never executed and the deed of gift 
was genuine and decreed the suit. The defendant then appealed but at the hear- 
ing of the appeal he only contested the genuineness of the deed of gift but he did 
not dispute the correctness of the finding of the lower Court as to the alleged 
will. 


that the suit being not for the ejectment of a defendant who was in 
possession, but only for declaration of title by a plaintiff who was in possession, it 
was not for the pla,intiff to prove a better title in himself to the possession of the 
property than the title of the defendant. 

He!d also, that the defendant not having contested the decision of the first 
Court as to the genuineness of the will set up by him before the Appellate Court 
and the first Court having found that the defendant had no title, the plaintiff 
appellant was to suceeed and the defendant had no right to contest the declara- 
tion in favour of the plaintiff. 


Appeal from a judgment and decree of the Court of the Judicial 
Commissioner of Oudh (May 25, 1911), reversing a judgment and 
decree of the Court of the Subordinate Judge of Barabanki (January 
3, 1910). 


Pirthipal Siogh died possessed of a certain talook. On the death 
of his son and son’s wife the talook devolved for a Hindu widow’s 
estate on his widow Babuain Maharaj Rani, who purported by a 
deed of gift to transfer the talook to the appellant. Appellant was a 
reversioner, but there were two nearer reversioners Mahabir Singh 
and Bechu Singh, who relinquished their rights in appellant’s^favour. 
Possession was delivered to appellant who thereupon applied for 
mutation of names to the Revenue authorities, but the respondent 
opposed and set up a will of Pirthipal Singh by which the talook 
was devised to him after Maharaj Rani’s death. Thereupon the 
plaintiff brought this suit for a declaration of title. Respondent 
' denied Maharaj Rani’s power of transfer, pleaded his own title under 
the will, and also set up a prior title in two other reversioners. The 
trial Court found all issues against the respondent and decreed the 
suit. Respondent appealed. At the hearing of the appeal respon- 
dent abandoned bis pleas of adverse title in himself and others but 
still contested the suit on the ground that the Rani had exceeded 
her powers of disposition and though plaintiff contended the respon- 
dent bad no tight to be heard in support of his appeal this, conten- 
tion was overruled, the appeal allowed, and the suit dismissed. 
Hence this appeal. 
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Dt Gruyther, K. C. (with him G. C. O' Gorman) (it tha Appallant ; 
On his own admissions the respondent had no title whatever to the 
estate, and this being so, whatever the merits might be, he had no 
tocus standi to maintain the appeal. He referred to Narindar Bahadur 
Singh V. Achat Ram (i), and Raja Modhu Sudan Singh v. Rooke (2). 

Dunne, (with him Dubi) for the Respondent, submitted that plain- 
tiff-appellant who was in possession, had no cause of action against 
respondent. In any case the present appeal to the Board was superfluous. 

Lord Atkinson : — Their Lordships will humbly advise His Majesty 
to allow this appeal and give reasons for the report in due course. 

The reasons for their Lordships’ report were delivered by 
Sip John EdgfO '• — 'This is an appeal from a decree, dated the 
2Sth May, 19 ii, of the Court of the Judicial Commissioner of Oudh, 
which reversed a decree dated the 3rd January, 1910, of the Subordi- 
nate Judge of Barabanki and dismissed the suit with costs. 

The facts necessary for*the decision of this appeal may be briefly 
stated. The dispute relates to the appellant’s title to an Oudh 
taluka, known as Mahgawan, which was an impartible estate. The 
parties are Hindus, subject to the law of the Mitakshara. On the 
13th December, 1904, Babuain Maharaj Rani, who held Mahgawan 
for a Hindu widow’s interest, made, by a deed of gift, an absolute 
transfer of Mahgawan to the appellant, and he obtained possession. 
To that transfer Mahabir Singh and his younger brother, Bechu 
Singh, were consenting parties. At the time of the transfer Mahabir 
Singh was the heir to Mahgawan expectant on the death of Babuain 
Maharaj Rani, and the appellant is his only son. Upon' the transfer 
to him the appellant applied to the Revenue authorities for mutation 
of names in his favour. On the 9th January, 1905, the respondent, 
who was not a member of the family which had held Mahgawan, 
filed objections to mutation of names being made in the appellant’s 
favour, alleging that Babuain Maharaj Rani bad no power to transfer 
the estate, and claiming title to it in himself under an alleged will of 
1866 of Babu Pirthipal Singh, who had been the husband of Babuain 
Maharaj Rani. In consequence of the respondent’s objections, the 
Revenue authorities on appeal rejected the appellant’s application 
for mutation of names, and the appellant, in order to clear his title 
and obtain mutation of names, was compelled to bring this suit. He 
brought this suit on the nth December, 190S, in the Court of the 
Subordinate Judge of Barabanki for a declaration of his title as 
proprietor of Mahgawan. 

(i) (1893) L. R. 20 I. A. •f'j ; I. L. R. so Calc. 649 > 

(*) {1897) L. R. 24 I. A. 164 L. R. 2$ Calc. i. 
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To the suit the respondent, and Babuain Maharaj Rani, Mahabir 
Singh, and Bechu Singh were made defendants. By their written 
statements Babuain Maharaj Rani, Mahabir Singh, and Bechu Singh 
admitted the appellant’s title, and Mahabir Singh and Bechu Singh 
expressly alleged that it was with their consent that Babuain Maharaj 
Rani had executed the deed of gift of the 13th December, r904, and 
that they had on the 9th November, 1908, executed deeds of relin- 
quishment in favour of the appellant, who was in proprietary posses- 
sion of the taluka. 

The respondent in his written statement denied the appellant’s 
title, did not admit that Babuain Maharaj Rani had executed the 
deed of gift of 1904 ; denied that she had any power to transfer the 
estate to the appellant ; did not admit that the appellant was in pro- 
prietary possession ; alleged that Mahabir Singh and Bechu Singh 
were not legitimate ; alleged that the nearest reversioners were per- 
sons whom he described as Girdhara Singh and Kalka Singh ; and 
asserted title in himself through the alleged will of i866 ofBabti 
Pirthipal Singh. 

The Subordinate Judge of Barabanki found that Babuain Maha- 
raj Rani had executed the deed of gift of 1904 in favour of the appel- 
lant with the consent of Mahabir Singh and Bechu Singh, who were, 
he found, legitimate ; that the taluka passed under that deed of gift 
to the appellant ; that the appellant was then and had been since 
the date of the deed of gift in proprietary possession of the taluka ; 
that Girdhara Singh and Kalka Singh were hctitious persons ; and 
that Babu Pirthipal Singh had not made the alleged will of t866 •, 
and gave to the appellant a declaration that he was the absolute 
proprietor of the properties detailed in Schedules A, B and C to the 
plaint, and would continue to be such proprietor after the death of 
Babuain Maharaj Rani. 

From that decree the respondent on the 31st March, 1910, 
appealed to the Court of the Judicial Commissioner of Oudh, 
making the appellant and Babuain Maharaj Rani respondents to his 
appeal. In June 1910 Babuain Maharaj Rani died. On the 9th 
February, 1911, Mahabir Singh and Bechu Singh respectively filed 
petitions and affidavits in the appeal in the Court of the Judicial 
Commissioner, in which they asserted that the deed of gift of the 13th 
December, 1904, had been executed by Babuain Maharaj Rani by 
their advice and with their consent *, that the deed was valid, and that 
Babu Cbandrika Bakhsh Singh hadrbeen put in proprietary possession 
of the taluka at the time of the execution of the deed, and they 
prayed to be added as respondents to the appeal. On the a4th March, 
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1911, Mahabir Singh and Bechu Singh were by order of the Court of 
the Judicial Commissioner added as respondents to that appeal. 

When the appeal came on for hearing in the Court of the Judi- 
cial Commissioner, Raja Indar Bikram Singh, through his Counsel, 
informed the Court that he did not contest the decision of the 
Subordinate Judge as to the alleged will of 1866, or as to the non- 
existence of the alleged reversioners Girdhara Singh and Kalka 
Singh, or as to the execution of the deed of gift of the 13th Decem- 
ber, 1904, and his counsel confined his contention in opposition to 
the decree of the Subordinate Judge to an argument that the deed 
of gift did not represent any genuine transaction, and that Babuain 
Maharaj Rani had remained in possession, and had no power to 
confer any valid title upon Babu Chandrika Bakbsh Singh. 

The suit was not a suit for the ejectment of a defendant who was 
in possession, in which the plaintiff would have to prove a better 
title in himself to the possession of the property than the title of the 
defendant. On the contrary, it is a suit for a declaration of title by 
a plaintiff who was and is in possession. The Subordinate Judge 
had found that Raja Indar Bikram Singh had no title, and when the 
correctness of that finding was not disputed in the Court of the 
Judicial Commissioner of Oudh, it should have been apparent to 
the Judges of that Court, who were hearing the appeal, that as Raja 
Indar Bikram Singh had failed to prove that he was, even remotely 
concerned in the title to Mahgawan and in the right to the proprie- 
tary possession of that taluka, he had no title to protect and no 
interest which could give him a right to contest the declaration of 
title which Babu Chandrika Bakhsh Singh had obtained, and that 
the appeal to that Court should be dismissed. Raja Indar Bikram 
Singh was a mere impertinent intervener in another person’s affair. 
The Judges who heard the appeal, however, instead of dismissing 
it, went into a long and, under the circumstances, a purely academic 
discussion as to the powers of a Hindu widow to dispose of property 
and finally allowed the appeal and dismissed the suit with costs. 

Their Lordships, at the conclusion of the argument, humbly 
advised His Majesty that this appeal should be allowed ; that the 
decree of the Court of the Judicial Commissioner of Oudh should be 
set aside with.costs ; and the decree of the Subordinate Judge of 
Barabanki restored. 

The respondent was ordered to pay the costs of the appeal. 

T. L, Wilson &• Co : — Solicitors for the Appellant. 

Barrow, Bogers,^* Neoill : — Solicitors for the Respondent 
j. M. F. allowed. 
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Present '.—Lord Atkinson, Lord Parker of IVaddingfon, 

Sir John Edge and Mr. Ameer AH. 

MAHARAJA SRI RAM CHANDRA BHANJ DEO 

V. 

THE SECRETARY OF STATE FOR INDIA IN COUNCIL 

AND OTHERS. 

[On appeal from the High Court of Judicature at Fort 
William in Bengal.] 

Pertnanent SeitUment — KabuUat — Construction — Zemindar's undertaking with 
resj^ct to Sardars and Paiks — Paths doing private and public duties^Land on 
service tenure — Land held by Path having no connection with the police — 
Zemindar's right to resume suck land — Chowkidari Chahran Land-^Zemin- 
dar's right therein — Burden of proof that the lands in dispute are Chowkidari 
Chahran lands — High Court Practice — Second appeal — Hew issue in second 
appeal — Power to remand the ease for trial of such an issue. 

Where in January 1801 the Zemindar of fergunnah Nayabasan, which was 
settled with him in that year, executed a Kahulyat in favour of the Government 
under which he was bound to maintain and keep the same ^^Sardars and Paiks** 
who had all along existed in the pergunnah, and to carry out whatever order 
might be passed by the Magistrate on the Paiks : 

IMd^ that the Sardars and Paiks referred to in the Kabulyat were Sardars and 
Paiks employed on police duty ; that the document had no reference to Paiks 
who held Jaghirs within the pergunnah on tenure services personal to the 
Zemindar himself and having no connection with the local police ; and that the 
Zemindar was entitled to determine the employment of a Paik who was in his 
personal service and heldajaghir on service tenure determinable when his 
employment ceased, and to recover possession of his Jaghir, 

Chowkidari Chakran lands are lands which at or before the Permanent Settle- 
ment had been appropriated or assigned for the maintenance of the police force 
and by reason of such appropriation excluded from the Zemindari assessment. 
The Zemindar is precluded by Bengal Regulations I of 1793 and XIII of 1805 
from utilising Chowkidari Chakran lands for remunerating persons who are* his 
personal servants and performed no police duties, but the onus of proving that the 
lands in dispute are so appropriated or assigned is on the Government. 

The Secretary of State for India in Council v. Kirtibas Bhupati Ilarichandan 
Mahapatra {/), relied on. 

Even if it be competent to the High Court in second appeal to remit a case 
for rehearing on an issue not raiseil in the pleading or even suggested in the 
Courts below, that ought only to be done in exceptional cas^ for good cause 
shown and.'on payment of all costs thrown away. 

Appeal from an order of the Calcutta High Court, (Brett and 
Sharfuddin JJ.), dated a/th April 1910, setting aside in second appeal 
a decree of the District Judge of Midnapur (which confirmed a 
(I) (1914) L. R. 42 I. A. 30 ; 21 C. L. J. 31, 
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decree of the Subordinate Judge of that place) and remanding the 
case for re-trial. 

The Appellant is the Zemindar of pergunnah Nayabasan, and in 
his zemindari are certain lands held by persons in what is known as 
service or chakran tenure. A predecessor in title of the Appellant 
executed a Kabulyat in 1801 in accordance with Reg. I of 1793, 
which contained the following material clause : — 

“I shall maintain and keep on the same Sardars and Paiks who 
have all along existed in the said pergunnah. I shall carry out 
whatever order may be passed by the Magistrate on the Paiks. I 
have no power to dismiss the Sardars and Paiks. I shall, year by 
year, file a list of the names of the individual Sardars and Paiks 
before the Magistrate and one such list before the Collector. 1 
shall depute the Paiks to keep watch and take care of the boundaries 
of the said pergunnah and see that no theft and dacoity and any 
riot may take place anywhere. 1 shall carry out any order that may 
be passed by Government, as best as 1 can. I shall constantly be 
engaged for the good of the Government. I shall not neglect in any 
way to pay the Government revenue and to comply with the several 
provisions. If 1 do not pay the above Government revenue accord- 
ing to the instalments or if I act contrary to any order that may be 
passed at any time in respect of the Paiks and (torn) as mentioned 
above, then the Members of the Board and of the Council shall be 
competent to eject me forthwith from the zemindari of the said 
pergunnah and resume the zemindari of the said pergunnah and 
grant the zemindari of the said pergunnah to any body they like 
(torn).” 

It was the appellant’s case that there were and had been from 
time immemorial two classes of Parks holding service lands within 
the zemindari. The first class consisted of Government Paiks 
called commonly Chowkidars, Digars, and Sirdars and the second 
class of private Paiks called commonly Dal Parks, Dal Beharas and 
Bhullakes. The Appellant admitted that the provisions of the 
Kabulyat and also those of Regulation XX. of 1817, section 21 applied 
to the first class and did not claim any power to dismiss them but 
he contended that the second class were his private servants and that 
it tested with him to dismiss them at his pleasure. 

In 1898 appellant dismissed one Suba Naik whom he alleged to 
be a private Paik, and attempted to resume Suba Naik’s jaghir land. 
Suba Naik obtained an order from the Magistrate the effect of which 
was to prevent his ejectment without suit. He died and was suc- 
ceeded in possession by bis sons. Appellant instituted this suit 
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against the sons and the Secretary of State, claiming the land and a 
declaration of his right to dismiss the second class of Paiks without 
the interference or control of Government. 

The sons pleaded that they were in fact private Paiks but that 
they had done nothing for which they could be dismissed. The 
Secretary of State contended that all Paiks on the estate came with- 
in the term of the Kabuliyat and that even if they were of two 
classes Suba Naik came within the first class. 

It was found by the Subordinate Judge and on appeal by the 
District Judge that there was a class of private Paiks over whom the 
Zemindar had absolute control, and that Suba Naik belonged to that 
class. They decreed the suit. 

The Secretary of State preferred a petition of second appeal to 
the High Court raising for the first time the contentions : — 

(i) That the material issue was whether the lands in suit were 
at the settlement dealt with as ordinary lands of the estate or as 
Jaghir lands reserved for remunerating Paiks for services. 

(a) That the only questions in the case were (a) whether Suba 
Naik’s Jaghir existed at the settlement and (b) what kind of duties 
Suba Naik had to perform at the Settlement and that this issue and 
those questions had not been tried. 

The High Court (Brett and Sharfuddin, JJ.) remanded the case 
for rehearing on the question whether Suba Naik’s lands were 
included in those excepted from revenue because appropriated for 
the maintenance of the police and whether, if so, plaintiff could 
resume them or dismiss Suba Naik even if only employed in 
Zemindari duties. Costs to abide the result. 

Hence this appeal. 

De Gruyther, K, C. (with him Raikes) for the Appellant : The 
enquiry in the Courts below was confined to the questions (i) whe- 
ther from the first there have been two classes of Paiks and (3) whe- 
ther this particular Paik was a policeman or a private servant. 1 
have two findings of fact in my favour, and no second appeal lay : 
Code of Civil Procedure, Act XIV of 1882, section 584, corres- 
ponding to section 100 of the Code of 1908. Attempts have been 
made, from time to time to amplify the provisions of the Code, 
but have invariably failed : Durga Chowdhrani v. Jewahir Singh 
Ckowdhri (i ). The High Court’s judgment practically is that the 
lands in suit are Government lands, and that whether or not the 
Pajah could dismiss Suba Naik, he could not put his own man on 

(I) (1890) L. R. 17 I. A. 132 (127) : 1 . L. R. 18 Calc, 23. 
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Government land. No such contention was even raised in the 
lower Courts. Assignment of particular lands by a Zemindar is 
immaterial, there must be assignment by Government : Stcretary of 
State V. Kirtibas Bhupati (i). 

If these are Chaukidari Chakran lands, as suggested by the 
High Court, it must be shown (1) that at the time of the settlement 
in 1801 they were Government lands, and (2) that they were not 
assessed. 

But these questions not having been raised till the case came 
before the High Court, i submit that it is not necessary to go into 
them. 

Sir Erie Richards K, C., i^Dunne with him) for the respondents : 
The fourth issue covers the point : it was “Has the plaintiff any 
right to the land in suit ? Is he entitled to possession ? I admit 
that the land was within the limit of plaintiff's zemindari, but it was 
not assessed. I am entitled to question the decision of the first 
Appellate Court, as it placed a wrong construction on the Kabuliyat. 
Some Paiks do both duties, public and private : Joykishen Mookerjee 
V. Collector of East Burdwan (2). 

Cases of this class (where the service is public as well as private) 
depend on the question, what was the character of the land at the 
time of the decennial Settlement. I admit that this question was 
raised for the first time in the grounds of appeal to the High Court. 
The first two Courts have applied a wrong test, viz. by whom was 
the land occupied ? If the declaration as to title stands. Govern- 
ment will be precluded from raising the question of its title again. 
I submit that the remand is a matter within the discretion of the 
High Court and that this Board will not interfere. 

Dunne followed : The High Court treated this as a matter of 
construction. They say that the question whether Suba Naik was 
performing public duties is not exhaustive. If we had had evidence 
on the new issue, we should not have asked for a remand : we had 
to make an appeal ad misericordiam. 

The true test is whether Suba Naik was one of tbe class whose 
duty it was to perform police duties. 

No reply was called upon. 

(1) (1914) L. R. 42 !• A. 30 J 21 C. L. J. 31. 

(2) (1864) 10 M. I. A. 
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The judgment of their Lordships was delivered by 
Lord Parker of Waddlng^ton This was an action in which 
the appellant, as plaintilf, sought to recover possession from the 
first and second defendants of a jaghir containing about 26 bighas 
of land situate within the territorial limits of the Pergunnah Naya- 
basan in the district of Midnapur, of which the appellant was the 
proprietor. The Secretary of State, who alone has appeared as a 
respondent in this appeal, and is hereafter referred to as the res* 
pondent, was added a third defendant because the Gk>vernment 
of India disputed the right which the appellant was asserting in 
the action. The appellant's case was that in 1898 one Suba Naek 
was in his personal service and held the jaghir on service tenure 
determinable when his employment ceased ; that he had duly 
determined the employment of Suba Naek and given him notice to 
quit his jaghir ; that Suba Naek had refused to deliver up possession 
of the jaghir, and had obtained front the Magistrate an order 
which precluded the appellant from obtaining possession thereof 
without civil suit ; that Suba Naek had since died, and that the 
first and second defendants wrongfully claimed to retain possession 
as his heirs. 

The Pergunnah Nayabasan was settled in i8ot with Rani Sumitra 
Bhanj (the appellant’s predecessor in title), who in January of that 
year executed a kabulyat in favour of the Government. Under this 
kabulyat the proprietor of the Pergunnah was bound to maintain and 
keep the same “Sardars and Paiks" who had all along existed in 
the Pergunnah, and to carry out whatever order might be passed 
by the Magistrate on the Paiks. He was also precluded from dis- 
missing the Sardars or Paiks, and bound to depute the Paiks to 
watch and take care of the boundaries of the Pergunnah, and see 
that no theft or dacoity and no riot occurred anywhere. 

The appellant has throughout contended that the Sardars and 
Paiks referred to in this kabulyat are Sardars and Paiks employed 
on police duty, and that the document has no reference to Paiks 
who hold on tenure services personal to himself, and having no 
connection with the local police. This contention has been upheld, 
and in their Lordships’ opinion rightly upheld, by all the Courts 
below. On ttiie other hand, it has been throughout contended by 
the respondent that the provisions of the kabulyat preclude the 
appellant not only from dismissing Paiks whose tenure services 
include the performance of police duties, but from resuming their 
jaghir lands, even though he mi^t provide for their remuneration 
in some other way. The appellant having accepted tfab contention, 
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their Lordships will assume, as was assumed ia all the Courts 
below, that it is correct. 

On reference to the written statement of the respondent by way 
of defence to the action, it will be found that, so far as material for 
the purposes of the present appeal, he relied entirely on the pro- 
visions of the kabulyat. In order to succeed, he had, therefore, 
to prove that Suba Naek held by service tenure involving the per- 
formance of police duties. Curiously enough, the first two defend- 
ants put in a statement, by way of defence, repudiating this. Their 
case was that they were in possession by hereditary right on a service 
tenure which did not involve the performance of any police duty, 
but that the appellant had no right to dismiss them if they were 
ready and willing, as they in fact were, to perform their proper 
services. They subsequently applied for leave to withdraw this 
statement and substitute another. This application' was refused, 
but they appear to have giv^ evidence at the trial in support of the 
respondent's case. 

The Subordinate Judge found first that there had always been 
two classes of Paiks within the Pergunnah ; (i) Paiks who hold 
their jaghirs in consideration of the performance of police duties, 
and (2) Paiks whose tenure services were personal to the Zemindar, 
He also found that Suba Naek belonged to the latter class. On 
these findings of fact he held, and in their Lordships’ opinion rightly 
held, that the defence of the respondent failed, and gave judgment 
in favour of the appellant. 

The first and second defendants were content with this decision, 
but the respondent appealed to the District Judge, who came to the 
same conclusions both of fact and law as had been come to by the 
Subordinate Judge, and dismissed the appeal with costs. 

The respondent thereupon presented an appeal to the High 
Court. By section 584 of the Civil Procedure Code then in force 
the High Court as second Court of Appeal was bound by the find- 
ings of fact of 4 he District Judge. In their Lordships’ opinion the 
High Court was not at liberty to disr^ard the finding that Suba 
Naek belonged to the class of Paiks having no police duties, on the 
ground that the District Judge gave no reasons for coming to this 
fin ding . *The reasons of the District Judge are clear^. He had con- 
sidered the evidence and saw no reason for differing from the conclu- 
sions at which the Subordinate Judge had arrived. The High Court 
therefore could only allow the appeal on grounds of law, and as they 
agreed with the Court below on the construction of the kabulyat^ it 
is not obvious what other questions of law arose. The respondent. 
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however, urged upon the High Court that the Courts below had 
entirely misconceived the issue they had to try. This issue was, he 
contended, whether the lands comprised in the jaghir in question 
were Chowkidari Chakran lands, that is, lands which at or before 
the settlement had been appropriated or assfgned for the main- 
tenance of the police force, and by reason of such appropriation 
excluded from the Zemindari assessment. It is in their Lordships’ 
ojiinion quite clear that no such issue was raised by the pleadings. 
Had this been the issue raised by the pleadings the question whether 
Suba Naek was a Paik with police duties would have been of little 
importance if not quite immaterial. The appellant would be 
precluded by Regulations I of 1793, and XIII of 1805 from utilising 
Chowkidari Chakran lands for remunerating persons who were his 
personal servants and performed no police duties, but as appears 
from the case of The Secretary of State for India v. Kirtibas Bhupati 
Harichandan Mahapatra (i), the -onus of proving that the lands 
in question were so appropriated or assigned would lie on the 
respondent. The kabulyat contains no reference whatever to any 
such lands. 

It was admitted before their Lordships that this contention was 
put forward for the first time before the High Court. Such ad- 
mission could hardly be avoided. The teal question upon the 
pleadings was whether the appellant could rightly terminate Suba 
Naek’s tenancy. The new issue suggested raises the question not 
whether Suba Naek’s tenancy could be determined, but whether it 
ought not to be determined and the jaghir utilised for maintaining 
some police officer appointed by the Government. Nevertheless, 
the High Court held that this was real issue, and, as it had not been 
tried, discharged the order of the District Judge and remitted the 
action for rehearing. It not only did this, but it ordered all the 
costs already incurred to abide the result of the rehearing. In other 
words, if the appellant failed on a new case set up for the first time 
-on the second appeal, he would have to pay whole costs of the issues 
on which he had succeeded in the two Courts below. 

In their Lordships’ opinion, even if it be competent to the High 
Court to remit a case for rehearing on an issue not raised in the 
pleadings or even suggested in the Courts below, this ouglit only to 
be done in exceptional cases for good cause shown and on payment 
of all costs thrown away. In the present case the respondent show- 
ed no ground whatever for the indulgence he claimed. £te did not 
suggest that he had been in any way taken by surprise or had 

li) (19m L. R. 43 I. A. 30; 21 C. L- J. 31. 
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discovered fresh facts of which he was unaware when the case was 
before the lower Courts. The possibility of the lands in question 
being Chowkidari Chakran lands, which could not, according to the 
Regulations, be resumed, must have been present to the minds of 
his advisers when his statement by way of defence was filed. It had 
been suggested by the magistrate whose order necessitated the action. 
The action of the respondent's advisers in not raising the point must 
have been deliberate. With knowledge of it, he elected to fight the 
action on the question whether Suba Naek could rightfully be 
dispossessed of bis jaghir rather than on the question whether he 
ought not to be dispossessed and the jaghir utilised for police pur- 
poses. The record contains little or no evidence pointing to there 
being any Chowkidari Chakran lands which could not be resumed 
within the Pergunnah. On the contrary, the Rubokari in Persian, 
the genuineness of which was accepted by the District Judge, points 
the other way. The respondent does not suggest that he has any 
further evidence. 

Their Lordships are therefore of opinion that this appeal should 
be allowed with costs here and below, and that the order of the 
District Judge should be restored, and they will humbly advise His 
Majesty accordingly. 

T, L. Wilson Co. — Solicitors for the Appellant : 

The Solicitor^ India Office, — Solicitor for the Respondent : 
j. M. p. Appeal allowed. 


Present : — The Lord Chancellor (^Lord BuckmasleP), Lord Atkinson^ 

and Sir John Edge. 
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[ On appeal from the High Court of Judicature for the 
North-Western Provinces, Allahabad]. 

Mortgage suit— Person setting up an adverse claim to tie mortgaged property— 
Misjoinder of Parties— Praetice— Misjoinder of causes of action— Sssbject 
matter of appealt method of vcduation — Value of land mortgaged or value of 
mortgage — Appeal to Privy Council— Certificate of value by High Court not 
conclscsive when proceeding upon a wrong principle — Code ot Civil Procedure 
(Act Vof rgoSj, S. no. 
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In a suit on a mortgage for sale of the mortgaged property^ the plaintiff im- 
pleaded not merely the person whd claimed under the moitgagori but also the 
appellant who had set up adverse^ claims to the mortgaged property. 

Heldf that the cause of action against the appellant, viz,, the right to obtain a 
declaration of title against his adverse claim, was qu\te dikinct from the cause of 
action against the mortgagors and persons claiming under them, viz., the enforce- 
ment of rights under the mortgage ; and that such joinder of parties and causes 
of action was irregular and embarrassing. 

The trial Court held that the appellant thus irregularly impleaded, was enti- 
tled to a small portion of the land subject of the mortgage. The High Court on 
appeal reversed this finding and included such portion in the mortgage decree. 
The appellant applied for a certificate to appeal to the Privy Council. The plain* 
tiff opposed on the ground that the land in dispute was below Rs. lo,ooo in 
value. The High Court however granted the certificate on the ground that the 
decree imposed upon the land a liability in respect of the whole of the amount of 
the mortgage which was more than Rs. 10,000. In the Privy Council the plaintiff 
respondent took the objection that the appellant was not competent to maintain 
the appeal as of right, inasmuch as the value of th% subject matter of the * appeal 
was below Rs. 10,000. 

Held^ that this objection must prevail ; that the subject matter of the dispute 
in appeal was simply the value of what the appellant claimed, and that for the 
purpose of the certificate the value of the mortgage was immaterial. 

A certificate which on the face of it proceeds on a .wrong principle is not con- 
clusive of the certificate-holder’s right to appeal. 

Appeal from a decree of the Allahabad High Court (MRrch 12, 
1912), (Griffin and Chamier, JJ.) dated the 12th March 1912, modi* 
fying a decree of the Subordinate Judge of Aligarh (June 8, 
1910). 

Some biswas odd of mouza Mubarakpur were mortgagedjn 1884 
by Musammat Mahtab Kunwar to respondent’s predecessor. In 
1898 the same land was mortgaged by one Hukum Singh to ap- 
pellant. 

Respondent brought this suit for sale of the mortgaged property 
and impleaded appellant and certain others who laid claim adversely 
to* the mortgagor to parts of the mortgaged property. The Subordi- 
nate Judge found that Hukum Singh was entitled to two biswas odd, 
and in consequence excluded his share from the mortgage decree 
which he gave to respondent. On appeal the High Court reversed 
this finding and gave respondent a mortgage decree for the whole. 

On appellant’s application for a certificate under section 1x0 of 
the Code of Civil Procedure, 1908, the following .order was passed 
by Richards, C. J., and Banerji J : 

<*Thi8 is an application for leave to appeal to His Majesty in Coun- 
cil. The value of the subject matter of the suit in the Court below 



PRIVY COUNCIL. 


VOL. XXIV.] 


30S 


exceeds Rs. 10,009. This Court reversed the decision of the lower 
appella te (sic) Court ; and therefore if the value of the subject matter 
of the proposed appeal exceeds Rs. 10,000 the case is one which 
fulfils the requirements of section no of the Code of Civil Proce- 
dure. It is, however, urged that the value of the subject matter of 
the proposed appeal to His Majesty does not exceed Rs. 10,000, 
and. this contention is based on the following facts. The suit was 
one to recover Rs. 38,000 and odd by enforcement of a mortgage. 
A part of the properly comprised in the mortgage was exempted 
from liability under the mortgage by the Court below.’ An appeal 
was preferred to this Court, and it was held that the whole of the 
mortgaged property was liable to sale in enforcement of the mort- 
gage. It is in respect of this part of the decree of this Court that 
the applicant seeks to appeal to His Majesty in Council. It is 
alleged that the value of the property, which by the proposed appeal 
is sought to be exempted *om liability under the mortgage and 
decree passed on it is Rs. 2,000 odd, and this amount must be re- 
garded as the value of the subject matter of the appeal to His 
Majesty. We do not agree with this contention. The decree im- 
poses on the property a liability for Rs. 38,000 and odd. Therefore 
the value of the subject matter of the appeal to His Majesty is a 
sum exceeding Rs. 10,000 and the case fulfils the requirements of 
section 1 10. We so certify.” 

In his case lodged at the Privy Council respondent took the 
objection “that the appellant is not competent to maintain the present 
appeal as of right, inasmuch as the value of the subject matter of 
the appeal is below Rs. 10,000.” 

Sir W. Garths for the appellant, submitted on the preliminary 
objection of the respondent that the subject matter in dispute was 
above Rs. 10,000. The High Court had so certified, notwithstand- 
ing respondent’s opposition. The suit was for Rs. 38,000 odd. 
There was no evidence of the value of the property disputed in the 
appeal, but that is not our fault j the High Court did not require 
any. They state the valuation which respondent put upon the pro- 
perty but they do not say that they adopt that valuation. Section 
no of the Code of Civil Procedure contemplates that the High 
Court decision as to value shall be final. If it is not, we ought to 
have an opportunity of proving that the value of the land in dispute 
is over Rs. 10,000. 

De Gruyther, K. C. {B. Dube with him) for respondent : The 
amount of value of the subject matter in dispute on appeal to the 
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Privy Council must be Rs. 10,000 or upwards : Code of Civil Pro- 
cedure (Act V of 1908), section zio. The High Court did not deny 
out allegation that the value of the land in dispute was Rs. 2,000 
only. Unless that were tacitly accepted it would have been unneces- 
sary for them to discuss the proposition on which they base their 
order. It is most improbable that this small share would be worth 
Rs. 10,000 and it does not appear that appellant even contended 
before the High Court that it was. The High Court have confused 
the value of the mortgage with the value of the land in dispute. 
There is no question of the appellant’s personal liability ; it is only 
these two biswas which are in dispute, and they are not worth any- 
thing like Rs. 10,000. A certificate is not conclusive as to value 
when, on the face of it, it is based on a wrong principle : Banarsi 
Pershad v. Kashi Krishna Narain. (i) 

Sir W, Garths in reply : The High Court order leaves the 
question of the value of the two biswas *open. It is not our fiiult, 
there is no evidence on this. We ought to be allowed, if the certi- 
ficate is not acceptable, to adduce such evidence now. 

The judgment of their Lordships was delivered by 

The Lord Chancellor : — -it is always to be regretted when an 
appeal is disposed of on a preliminary point, and the parties are 
compelled, after having incurred considerable expense, to leave 
this Board without a determination of the real merits of their 
dispute. But in this case their Lordships feel that they have no 
choice in the matter, and that they are bound to advise His 
Majesty that the preliminary point raised must prevail. 

The facts of this case are these : In 18S4 a mortgage was 
executed of certain property for a sum of 2,000 rupees, with interest 
at 12 per cent. On the 30th November, 1909, the persons who 
were entitled to the benefit of that mortage took proceedings in 
order to have it enforced. They claimed that the amount due 
upon - the mortgage was 38,494 rupees, and they asked for an order 
for payment of that sum against the defendants, and a sale of the 
property. They made, as parties to that suit, not merely the people 
who claimed under the mortgagors, but also certain people who had 
set up adverse claims to the mortgaged property, among whom the 
appellant was one. Their Lordships think that this joinder of these 
parties was irregular, and that it could only tend to confusion. 

What followed was this : The present appellant, who claimed 
through a person named Hukum Singh, said that she was entitled 
to four biswas of the property. That dispute was entirely 

(I) (1900) L. R. 28 I. A. It { I, L, R. 23 All. 2ay. 
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independent of the mortgage transaction of 1884. Whatever the 
amount of that mortage might be, in no circumstances could the 
appellant have been made responsible for it. If it had been held 
that her claim was good the mortgagor would have completely failed, 
so far as her share of the estate was concerned : if it had . been held 
that her claim was bad she could have had no right whatever to 
redeem the mortgage. The cause, however, proceeded without any 
objection being taken, and, in the end, on the 8th June, 1909, a 
decree was made by the Subordinate Judge, in which he declared 
that the appellant was entitled to one-half of the four biswas which 
had been set up as her original claim. From that decree an appeal 
was taken to the High Court, and on the 14th November, 1910, the 
High Court decided that the appellant had no title at all. The 
result was that as to one-half there were concurrent findings both of 
the Subordinate Judge and of the High Court that the appellant 
had no claim, and as to ohe-half there were differing judgments. 
The appellant accordingly sought to obtain leave to appeal to His 
Majesty in Council from the judgment of the High Court, and for 
that purpose it was essential that she should satisfy the condition of 
section no of the Civil Procedure Code of 1908. That section 
provides that an appeal can only be allowed in certain cases where 
the amount or value of the subject matter of the suit in the Court of 
First Instance was 10,000 rupees, or upwards, “and the amount or 
value of the subject matter in dispute on appeal to His Majesty in 
Council must be the same sum or upwards.” 

Upon the appellant’s application for a certificate that the value 
of the subject matter exceeded the 10,000 rupees there appears to 
have been argument before the High Court, and a certificate has 
been given in her favour. But it is objected that that certificate, on 
the face of it, proceeds upon a wrong principle, and that this Board 
ought not to regard it as conclusive of the appellant’s right to appeal. 

Their Lordships think that the respondent’s contention in this 
respect is correct. The certificate is prefaced by an order in which 
the High Court state what the reasons were that led them to the 
conclusion that the subject matter was above the prescribed limit, 
and it is quite plain, on an examination of that order, that they 
were deciding as between two rival contentions. The one that was 
put forward -on behalf of the respondent was that in point of fact the 
appeal related only to the value of the two biswas, while the appell- 
ant asserted that it related to the whole subject matter of the suit, 
which was 38,000 rupees. This latter argument was enforced 
by suggesting that if the appellant’s case failed the mortgage 
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would operate over the whole of tbe property, and there would 
be a light left in the mortgagee to sell and dispose of this piece 
of the estate for the total value of the mortgage debt ; that as the 
mortgage debt affected equally every part of the property subject to 
the original mortgage, it affected the whole of those two biswas, 
and tbe subject matter of the disputes therefore was 38,030 
rupees. This contention prevailed before the High Court, and 
they state in terms that the decree which was the subject of appeal 
had imposed on the property a liability for 38,000 rupees, affd that, 
in consequence, the value of the subject matter of the appeal exceed' 
ed the necessary prescribed sum. 

Their Lordships think that this was an entire mistake. As be* 
tween the respondent, who was seeking to enforce his mortgage, and 
the appellant the subject matter of the suit was not 38,000 rupees. 
The subject matter of the dispute was simply the value of the proper* 
ty which the appellant claimed, and it was quite immaterial for that 
purpose what the value of the mortgage might be. As has already 
been pointed out, the appellant could under no circumstances have 
been made responsible for the amount of the mortgage, nor could its 
extent in any way whatever have in the least degree varied her 
rights. In truth the confusion has arisen because the cause of action 
against the appellant, that is to say, the right to obtain a declaration 
of title against her adverse claims, has been joined with another 
which was quite distinct, the enforcement of rights under a mort- 
gage. 

Their Lordships think that the subject matter of this appeal is 
nothing but the two biswas to which the Subordinate Judge found 
that the appellant was entitled. 

Then Sir William Garth urges that, in these circumstances, as 
this question of the value has never been determined by the High 
Court, the matter ought to go down for the purpose of seeing whether 
those two biswas would support the value of 10,000 rupees, and thus 
enable an appeal to be maintained. After considering all the argu- 
ments upon this point, their Lordships think that, out of considera- 
tion for the parties themselves, no such direction ought to be given. 
Had it been possible, when the original certificate was applied for, 
to have established that the value of those two biswas exceeded the 
10,000 rupees — a perfectly simple and straightforward thing to do — 
all this difficulty as between the value of the estate and the value of 
the mortgage would at once have vanished, but it seems impossible 
to read the judgment of the High Court without seeing that there 
Sfcce two oontentions, and only two, befpre them. Upon the one 
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conteDtion the appellant would have failed, and that was that the 
subject matter of the suit related to the two biswas, and on the other 
contention she would have succeeded, and that was that the subject 
matter of the suit was affected by the value of the mortgage debt. 
It was the latter contention which the High Court wrongly adopted. 

Their Lordships will therefore humbly advise His Majesty that 
this objection must succeed, and that this appeal should be dismissed 
with costs. 
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Douglas Grant ; — Solicitor for the Appellant. 

Barrow^ Rogers Nevill : — Solicitors for the Respondent, 

j. M. p. Appeal dismissed. 


Presisnt : — Lord Shaw, Lord Partnoor and Mr. Ameer Ali. 
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[On Appeal from the High Court of Judicature at Madras.] 

Hindu Law — Widow'" s eitati — Position of reversionary heirs — Declaration of right 
— Reversioner not entitled to such declaration while the widow lives — Ref re- 
sentative capacity of reversioner suing to prevent waste, 

A Hindu widow's right with respect to the estate of her deceased husband is 
of the nature of a right of property ; her position is that of owner ; her powers in 
that character are, however limited ; but so long as she is alive no one has 
any vested interest in the siiecession. While she is alive, it is futile to make a 
declaration who is the reversionary heir of J|cr deceased husband which might be 
rendered valueless by the development of events. 

A reversionary heir although only having a contingent interest is recognised 
by the Courts as having a right to demand that the estate be kept free from 
waste and free from danger during its enjoyment by the widow or other owner 
for life ; but such heir thus appealing to the Court does so in a representative 
capacity, so that the corpus of the estate may pass unimpaired to those entitled 
to the reversion* 

Where the respondent, a reversionary heir, sued for an injunction and for 
the appointment of a receiver alleging waste by the appellant, a widow, who 
denied that the respondent was the reversioner, and it was found that the charges 
of waste were unfounded, but the respondent was granted a declaration that he 
was the next reversionary heir ” under cover of bis prayer **fot further relief.” 
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Heldt that he was not entitled to such a declaration. 

Thakurani JaipuX v. Bhaiya Inder (\) ajoA VenkaiaHorayaita PilltU v. 
St^bammal (2), 

Appeal from a decree of the Madras High Court (August 33, 
1912), affirming a decree of the Subordinate Judge of Mayavaram, 
(October 28, 1907). 

Respondent, claiming to be the reversionary heir to the property 
of one Ramasami Iyer after the death of the appellant (the widow) 
and her husband’s mother, instituted a suit against appellant on 
allegations of waste, and prayed for (a) an injunction, (b) a Receiver, 
(*) further relief, and (d) costs. 

Appellant in her written statement pleaded inter alia that 
respondent was not the next reversionary heir. 

The trial Court and the High Court both found that the allega- 
tions of waste were unfounded,- but they r.both gave the plaintiff a 
declaration that he was the nearest reversioner to the deceased after 
the lifetime of the widow and her husband’s mother. The trial 
Court made no order as to costs and the High Court directed that 
the parties should bear their own costs. The learned Judges of the 
High Court (Miller and Abdur Rahim JJ.) observed that “though the 
declaration asked for in the plaint was not essential yet the peculiar 
circumstances of this class of suit seem to make it not undesirable 
that it should remain to prevent further litigation on the question 
between the plaintiff and the first defendant (appellant) should the 
former find it necessary to attack again the latter’s management of 
the estate.” 

Hence this appeal by the Defendant. 

Kemoorthy Brown, for the appellant : I cannot dispute the 
substance of the declaration, but I dispute the power of the Court to 
make it under the circumstances of the case. It was not prayed for 
specifically and has been granted under a general prayer for 
further relief. 

The next reversioner has no vested right. The declaration gives 
him such a right and is wholly wrong. A declaration like this never 
has been made, and cannot be made : in any case it is too wide. 
Tilf the female owner dies it cannot be predicted who will be the 
nearest reversioner at the time of her death : Venkatanarayana 
Pillay V. Subbammal (2). 

As to the position of a Hindu widow, and the power to restrain 


( 1) (1904) I'* It. 31 I. A. 67 1 !• L. R. 26 All. 238. 

(2) (1915) L. R. 43 !• A. 129 ; 21 C. L. J. 513. 
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waste by her, vide Mayne’s Hindu Law, 8th Ed., paras 605, 624 
and 647. 

The suit was brought by plaintiff in a representative character as 
representing all the reversioners : in such a suit he is not entitled to 
such a declaration : Daoii v. Angel (1), Moothoo NacKar v. 
Dorasinga Tever (a), Hammerton v. Earl of Dysart (3). 

EaiieSt for the respondent : The appellant contended that the 
respondent was not entitled to sue. The suit went to trial on that 
issue and a great deal of evidence was taken and expense incurred. 
The declaration is of use to me as in case of waste, respondent will 
not have to incur this expense over again. Both Courts below have 
exercised their discretion in giving the declaration, and this Board 
will not interfere with that exercise. 

The law as declared in Kathama Natchiar v. Detasinga 
Tever (2) was subsequently altered by section 42 of the Specific 
Relief Act (I of iSyy) ; tbatl^ase is no longer an authority. 

The plaintiff may not have a vested right in the property but he 
has a right to it within the meaning of section 43, for he is entitled 
to sue to prevent waste thereof. 

(Reference was made to Thakurain Jaipal v. Bhaiya Inder 
Bahadur^ (4). 

No reply was called u pon. 

The judgment of their Lordships was delivered by 

LoPd Shaw : — This is an appeal from a decree of the High 
Court of Judicature at Madras of the 23rd August, 1912, modifying 
the decree of the Subordinate Judge of Mayavaram, dated the 
2Sth October, 1907. 

The suit was brought with reference to the estate of one 
Ramasami Iyer, of Konerirajapuram, who died intestate on the 34th 
June, 1906. It is not disputed that the widow holds the properly 
under the Hindu law as “a widow’s estate." The mother of the late 
owner is the person entitled to succeed should she survive this 
widow. On the expiry of these lives the estate will descend to the 
next reversionary heir of the deceased. 

The rule of the Hindu law with regard to the nature of the 
widow’s estate may have been subject to various forms of expression, 
but in substance it is not doubtful. Her right is of the nature of a 

(1) (1862) 4 De Gex F. and J. 524 (539). 

(*) (187s) L. R. 2 I. A. 169 (r72, 181); 23 W. R. 314. 

(3) L. R. (1916) A. C. S7 (123) reversing L. R. (1914) t Ch. 822. 

(4) (1904) L. R. 31 I. A. $7 ; I. L. R. 26 AU. 238, 
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right of property ; her position is that of owner ; her powers in that 
character are, however, limited ; but, to use the familiar language of 
Mayne’s “Hindu Law,” paragraph 6*5, p. 870, “so long as she is 
alive no one has any vested interest in the succession.” These 
propositions were not disputed. 

The law as to the situation of the reversionary heirs is also in 
substance quite clear ; there is, as stated, no vesting as at the date 
of the husband’s death, and it follows that the questions of who is 
the nearest reversionary heir or what is the class of reversionary 
heirs fall to be settled at the date of the expiry of the ownership for 
life or lives ; that is to say, in the present case, at the death of the 
survivor of the appellant and her late husband’s mother. Even 
where the Courts have proceeded, prior to the opening of the 
succession, to give any declaration, this has been done for special 
reasons only, as in the case of Thakurain Jaipul Kunwar v. Bhaiya 
Inder Bahadur Singh {\\ and — to use the language of Sir Arthur 
Wilson (p. 70) — it is made clear that “whenever the succession opens 
by the death of the widow the present decision will have settled 
nothing as to who should succeed.” 

It follows from this state of the law that it is impossible to 
predicate at this moment who is the reversionary heir of the decea- 
sed proprietor. If a Court of Law proceeded to make any declara* 
tion of right upon that subject such a declaration would be subject 
to being rendered valueless by the development of events. It would 
not, after events had developed, be even of authority in regulating 
or declaring the rights of the present respondents as against any 
other claimant to the character of reversionary heir. A priori, 
accordingly, a declaration of right granted at the present stage would 
appear to be stamped with something in the nature of futility. 

It is also true that a reversionary heir, although having only those 
contingent interests which are differentiated little, if at all, from a 
spes succession^, is recognised by Courts of Law as having a right to 
demand that the estate be kept free from waste and free from danger 
during its enjoyment by the widow or other owner for life. 

But a reversionary heir thus appealing to the Court truly for the 
conservation and just administration of the propety does.so in a 
representative capacity, so that the corpus of the estate may pass 
unimpaired to those entitled to the reversion. The law on this sub- 
ject was recently expounded in the judgment of this Board delivered 
by Mr. Ameer Ali in Venkatanarayana Pillai v. Subbammal (*}. 

(1) (1904) 31, 1 . A. 67 ) I. L. R. 26 All. 238. 

(a) (1915) 42 1 . A. 129 ; ai C. L. J. 515* 




This representation is in law founded upon a different set of 
considerations from those which would seek to stamp the character 
of reversionary heir upon one individual. The latter operation 
attempted during the enjoyment of the life estates would necessarily 
be premature, and might, as stated, be futile. The former is justified 
by the considerations of keeping the estate in tact for the persons to 
whom as reversioners it shall ultimately and at the proper time be 
determined that the estate shall go. 

The suit in the present case was brought by the plaintiff against 
the defendant and appellant, making charges of a serious character 
against the conduct and management of the estate by the deceased’s 
widow. Collusion, concealment, maladministration, malice, and 
fraud were charged, and the statement was made that heavy Ipss 
would be incurred if the properties were left in her possession- 
subject to waste by her. The appointment of a receiver upon the 
estate was prayed for, and*an injunction was asked restraining the 
widow from doing any act injurious to the plaintiff’s reversionary 
interest. The third prayer of the plaint was for “granting such 
further relief as to the Court may seem fit and proper." 

It may be at once said that, of the serious charges made, none 
were held to be well founded in fact : and no reason was found by 
the Courts below either for the appointment of a Receiver or the 
granting of an injunction. By the decree of the Subordinate Judge, 
however, of date the aSth October, 1907, the. following order was 
made, namely, “that plaintiff is declared to be the next reversionary 
heir of the deceased Ramaiyar after the lifetime of defendants Nos. i 
and 2" (his widow and mother). This was done under the third 
prayer just referred to. For the reasons above set forth it is plain 
that such a declaration is unavailing as well as premature. It 
appears to have arisen on acpount of a dispute as to whether the 
plaintiff’s relationship to the deceased had been made out, and the 
Courts below may have been misled by the circumstance of that 
dispute into permitting the question of a declaration to enter the 
decree. The form of the decraration was that the plaintiff was “the 
next reversionary heir.’’ 

In their Lordships’ opinion the plaintiff-respondent was not 
entitled to such a declaration. Had waste of, or danger to,' the 
estate been established, the title of the plaintiff to bring those matter 
before the Court in his representative capacity as a possible rever- 
sionary heir would have been allowed, and a decree following upon 
the finding of fact of such waste or danger would have followed. 
Rut the whole of that part of the case has foiled. And jn their 
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Lordships* opinion the case must accordingly be treated as if the suit 
had been directed limplicUer to a declaration of the plaintiffs indivi- 
dual right In the view of the Board it is not legitimate to give a 
plaintiff, under cover of a request for “further relief,** after all the 
substantial heads of a claim have failed, greater right to obtain a 
declaration than he would have had if such - a declaration had 
been asked directly and unaccompanied by other and unfounded 
claims. 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed, that the suit should be dismissed, and that 
the respondent do pay the costs before the Board and in the Courts 
below. 

Douglas Grant : — Solicitor for the Appellant. 

Chapman- Walker and Shephard : — Solicitors for the Respon- 
dent. 

j. M. p, Appeal allowed. 


Present : — Lord Shaw, Sir John Edge and Sir Lawrence Jenkins. 
PRANJIVAND.\S JAGJIVANDAS MEHTA 

V. 

CHAN MAH PHEE 

[On appeal from the Chief Court of Lower Burma]. 

Equitable mortgage — Deposit of title deeds — Written or oral bargain accompany- 
ing it — Notandum the back of a Promissory note — Limitation of Security. 

Where documents of title deeds of property are handed over with nothing said* 
except that they are to be security, the law supposes that the scope of the security 
is the scope of the documents, but where the documents of title are handed over 
accompanied by a bargain, the bargain must rule the scope of the security, and 
when the bargain is a written bargain, it, and it alone must determine what is 
the scope and the extent of the security. 

Shaw V. Foster (i) followed. 

Where a borrower deposited with the lender documents of title to immovable 
property and granted him a promissory note on the back of which showed there 
was a notandum signed by the parties which showed that a part only of the pro- 
perty was security for the loan : 

Held that the rights of the parties must be determined by the written 
the nsfcan&nm, and that the eqaitahle taorlgage In favow of the lendei 
extended only to the part of the property referred to in the notandum. 

(i) (187a) L. R. 5 Eng. and Ir. App. 3 tl (340)- 
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Appeal from a judgment and decree of the Chief Court of Lower 
Burma in its appellate civil jurisdiction (May 6 , 19*4) varying a 
judgment and decree of the same Court in its original civil jurisdic- 
tion (August 16, 1911). 

On October 10, 1902, Ko Tha Gywe borrowed Rs. 5,000, from 
Revashankar Jagjivan & Co., depositing with them as security the 
following four documents of title ; (i) a building lease, dated April 
2, 1884, from the Secretary of State for India to one Maung Bwa of 
a plot of land for five years, the tenancy to continue thereafter until 
terminated by either party giving three months’ notice in writing ; 
(2) a building lease, dated July i, 1884, also from the Secretary of 
State for India to Ma Thit, the wife of Ko Tha Gywe, of another 
plot for the same term and on the same conditions ; (3) a sale deed, 
dated January 5, 1888, whereby the said Maung Bwa assigned to Ma 
Thit a dwelling house described as situated in 14th. Street, Rangoon, 
and the plot of land on which it stood for the residue of the term 
created by the said lease of April 2, 1884 ; and (4) a sale deed, 
dated January 3, 1901, whereby Ko Tha Gywe purchased a house 
“known as No. 88, situated in 14th. Street, Rangoon”. Ko Tha 
Gywe died sometime in 1902, and his daughter Ma Saw took over 
his liability under the loan, executing on January i, 1903, a promis- 
sory note for Rs. 6,000 in favour of the said firm and keeping the 
deposit of the said title deeds with them as security. Subsequently 
she borrowed from time to time further sums from the firm, the same 
documents remaining in its possession. On June i, 1906, Ma Saw 
and her husband gave the firm a promissory note for Rs. 13,000 in 
respect of the total amount due to the firm at that date, keeping 
deposited with it the said four documents as security. On the back 
of this promissory note there was the following signed by the Ma 
Saw and firm : — “As security, grant of a house in 1 4th. Street, 
Rangoon”. In December 1906 the Appellant acquired the business 
of the firm and the last promissory note was endorsed to him and 
the said four documents of title were delivered to him. 

In 1908 Ma Saw obtained from the Government two fresh leases 
in respect of the whole of the land covered by the deposited docu- 
ments. The whole land was divided into four plots numbered 65, 
66, 66a, and 67. One of the two leases was in respect of the first 
three plots and the house standing upon them, which was then 
known as' No. 92 Strand Road, Rangoon. The other lease was in 
respect of plot 67 and a house standing upon it, known as No. 87, 
14th. Street, Rangoon. These four new plots and numbers did not 
correspond with the three plots referred to in the deposited 
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documents, but it appeared, as their Lordships found, that the house 
on plot No. 67 was that which had been sold to Ko Tha Gywe by 
the sale deed of January 3, 190 r. 

In 1909 the appellant brought the suit giving rise to this appeal, 
against Ma Saw and her husband and another, on the promissory 
note claiming, inter aiia, a declaration that he was entitled to a valid 
charge upon the whole property. At the date of the suit a judg* 
roent creditor of Ma Saw had attached in execution of a money 
decree against her the four plots with the two houses thereon. The 
appellant, claiming to have an equitable mortgage on the whole 
property, applied to the Court that the sale should be made subject 
to his charge. The proclamation of sale accordingly stated that 
the appellant claimed to have an equitable mortgage for Rs. 13000 
and interest. At the sale the appellant purchased plot No. 67 with 
the house known as No. 87, 14th. Street, and the respondent pur- 
chased plots Nos. 65, 66 and 66a with the house known as No. 9 2 
Strand Road. The respondent was thereafter made a defendant in 
the suit. Robinson J., who tried the suit decreed it against alt the 
defendants. The material part of his judgment was as follows ; — 

“ Plaintiffs agent has deposed in detail to the various loans made 
to defendant i and her deceased husband and to their having finally 
on a settlement of account executed the promissory note for 
Rs. 13000. He has proved payments of interest and has satisfied 
me that the claim he made in paragraph 6 of the plaint is a just 
claim. Plaintiff further proves that at the time of the execution of 
this promissory note the title-deeds of the property in suit consisting 
of two leases and two sale-deeds were deposited with him as security 
for the payment of prior loans and that there was an agreement 
that these title-deeds should be deposited as security for the repay- 
ment of the promissory note. It has also been proved that plaintiff 
at the request of defendant i paid the sum of Rs. 1023 under the 
following circumstances. The leases of the sites had expired and 
some years afterwards the persons who occupied the lands were 
called upon by Government to take out fresh leases for which 
premia had to be paid. These premia were payable by instalments 
and defendant i having got into arrears in respect of these payments 
notices were served on her in respect to two sites threatening that if 
she did not pay the premia due, the property would be brought to 
sale. She approached the plaintiff and in order to save his security 
he paid Rs. 1023 for her at her request I must hold that he has 
a lien for this amount on the properties. I will, therefore, grant the 
declaration that he asked for, viz., that Rs. *3,323-7-0 be paid to him 
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with futther interest on the said sum of Rs. 131000 from date of suit I** C. 

till realization at Rs. i-a-oper cent per mensem ; also a declaration 191$'. 

that the plaintiff has a valid equitable mortgage on the property in Pranjl^ndas 

the suit for the amount due on the promissory note and a lien for o. 


the Rs. 10*3. Further that this equitable mortgage is entitled to Chan Mah Phce. 
priority over the mortgage of defendant 3. 

The respondent alone appealed and his appeal was allowed by 
Hartnoll, Officiating Chief Justice, and Towney J., who set aside 
the decree appealed from in so far as it related to the respondent 
and dismissed the suit as against him. They were of opinion that 
only one house was given as security, that that house was No. 87, 

14th. Street purchased by the appellant, and that “ on the evidence 
produced by the plaintiff it cannot be held that the title-deeds of 
the Strand Road house were delivered to the lenders by way of 
security.” 

The appellant thereupon appealed to His Majesty in Council. 

Z><f Gruytlur, K. C., and J. M. Parikh^ for the appellant : 

The appellant has an equitable mortgage in his favour on the 
whole of the property. The equitable mortgage is conclusively 
proved by the fact that the documents of title to the whole of the 
property were deposited with and remained in the possession of the 
lenders. The charge is evidenced by the deposit of title-deeds and 
is not limited by a subsequent memorandum : Ashton v. Dalton (i) 
and Ex parte Kensington (2). The note on the back of the pro- 
missory note is not and was not intended to be the contract between 
the parties, and notwithstanding that note the appellant is entitled 
to show by other evidence what the real contract between the parties 
was : Indian Evidence Act, 1872 sections 91 and 92, proviso 2. At 
the time of the first transaction there was only one big house with 
a stable on the plots. That house is now known as No. 92 Strand 
Road, and the stable is now known as No. 87, 14th Street. Hence 
the whole property is referitid to as one house and the note on the 
back of the promissory was intended to show that the same security 
was to continue. If it be held that the charge was limited to one 
house it submitted that the evidence shows that that bouse was the 
one purchased by the respondent. Moreover, Ma Saw has admitted 
that both houses together with the four plots on which they stand 
are subject to the appellant’s equitable mortgage. Again, the case 
was decided in the Court of first instance on the footing that if there 
was a charge at all, it extended to the whole of the property, and 
the question that the charge was only on the house purchased by 
(1) (1846) a Coll. 565. (2) (1813) 2 Yus. & li. 7y. 
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the appellant but not on the house purchased by the respondent, was 
raised for the first time in the Court of appeal, which Court' erredln 
entertaining and deciding such a question of fact. 

H, Erie Richardsy K, C. and F. f. CoUman for the Res- 
pondent, were not called upon. 

The judgment of their Lordships was delivered by 
Lord Shaw : — Their Lordships think it unnecessary in this 
case to call upon learned Counsel for the respondent. They are of 
opinion that the judgment of the Chief Court of Lower Burma 
appealed from is correct. 

The rights of the parties have to be determined, in their Lord- 
ships’ opinion, by a written agreement, which is, in their Lordships' 
view, the limit and standard fully measuring the obligations of Mah 
Saw, who obtained an advance of 13,000 rupees from the respondent 
on the I St June, 1906. 

On that date there was a notandutfi put upon the back of a 
promissory note then granted, and the notandum is to this effect : 
“ As Security, grant of a house in 14th Street, Rangoon.” Their 
Lordships take no stock of an alteration made after that notandum 
was signed, by which there was an interpolation of the words ‘‘Strand 
Road and,” which words would have in appearance at least, extended 
the scope of the security from “a house in 14th Street, Rangoon,” 
to ‘‘a house in Strand Road and r4th Street, Rangoon.” Had an 
argument been raised as to whether, this alteration having been 
made, any rights in law could now be founded upon this document, 
that argument would have been considered : but it is unnecessary to 
make any pronouncement upon this topic, and accordingly their 
Lordships deal with the document signed by Mah Saw on the ist 
June, igo6, as definitely limiting and describing the scops of the 
security. It was a “grant,” in the singular, “of a house,” in the 
singular, “in 14th Street, Rangoon.” 

The law upon this subject is beyond any doubt, (i) Where 
titles of property are handed over with nothing said except that they 
are to be security, the law supposes that the scope of the security is 
the scope of the title, (a) Where, however, titles are handed over 
accompanied by a bargain, that bargain must rule. (3) Lastly, 
when the bargain is a written bargain, it, and it alone, must deter- 
mine what is the scope and the extent of the security. In the words 
of Lord Cairns in the leading case of Shaw v. Foster (i) 

“Although it is a well-established rule of equity that a deposit of 
a document of title, without more, without writing, or without word 
of mouth will create in equity a charge upon the property referred 
(I) (187a) L. R. s Eog. ft It. App. 340. 
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. to, I apprehend that that general rule will not apply where you have r. C. 

a deposit accompanied by an actual written charge. In that case 

you must refer to the terms of the written document, and any _ , 

. ■ . , . . , Pranjivandas 

imphcation that might be raised, supposing there were no document, v. 


.is put out of the case and reduced to silence by the document by Mah Phee, 

which alone you must be governed.” Skaw. 

Their Lordships accordingly have admitted in argument the only ' 

possible question which remains (standing the document specifying 
the security and signed by Mah Saw), namely, the question of 
identification of the terra “grant of a house in 14th Street, Rangoon.** 

To identify this grant, a reference has been made by learned counsel 
for the appellant, to the various title-deeds of the properties called 
Plots 65, 66, 66A, and 67. These deeds are as follows : With 
reference to Plot 65, there is a lease of land in favour of a person 
named Ma Thit, who was the mother of Mah Saw. With reference 
to Plot 66, and apparently ^so to 66A, there is a document for sale 
of a house and of land in favour of Ma Thit. But then, with reference 
to the last document, namely, as to Plot 67, there is a “grant of a 
house,” a conveyance of a house on the 3rd January, 1901, in 
favour of Ko Tha Gywe. Ko Tha Gywe was the husband of the 
grantee, or lessee, of the other plots of ground covered by the other 
documents. He was the father of Mah Saw, and it does occur as a 
matter of interest that this person, the father of Mah Saw, who had a 
conveyance of a house, that on Plot 67, was himself a borrower 
from the persons who are interested in this suit, who were bankers 
and money-lenders in the district. On the loth October, 1902, he 
borrowed a sum of 5,000 rupees from them and a somewhat curious 
transaction took place, namely, that he deposited with the money- 
lenders, not only the title of the property belonging to himself, 
namely, the grant of the house, but also the title-deeds of the other 
three properties which belonged not to himself,- but to his wife. It 
was on this occasion that all these titles found their way into the 
hands of the lenders. Mah Saw succeeded to Ko Tha Gywe in the 
ownership of the house on Plot 67. 

Their Lordships have, in these circumstances, no doubt what- 
soever that the identification of the “grant of a house in 14th Street, 

Rangoon,’* by her is accomplished by a reference to the conveyance 
of the house in favour of Ko Tha Gywe, which house had been his 
property when the original advance of 5,000 rupees, some years 
before, was obtained by him. 

Their Lordships finally remark ihat, as against this identification 
of the house in 14th Street there is no evidence at all satisfactory in 
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this case, and it was for the persons holding this security clearly to 
satisfy the Court of the scope thereof. They have not done so. 
There is nothing in the case which confirms ,the view that, under the 
term "grant of a house," which would be a singular term applicable 
to a singular title, there was included the subject of three other plots 
of land under leases. Their Lordships cannot a'ssent to such a 
construction. They think the security is distinctly and by contract 
limited, and they cannot extend it as desired. They have no doubt 
that the Chief Court of Lower Burma has reached a proper 
conclusion. 

Their I>ordships will humbly advise His Majesty that this appeal 
should be dismissed with costs. 

E. Dalgado \ — Solicitor for the Appellant. 

Amould dr* Son ; — Solicitors for the Respondent, 
j. M. p. Appeal dismissed. 


Present: — Lord Atkinson t lard Parker of IVaddingion, 

Sir John Edge and Mr. Ameer AH. 

RAMDAS VITHALDAS DURBAR 

V. 

S. AMEERCHAND AND CO. and others. 

[On appeal from the High Court of Judicature at Bombay.] 

% 

Indian Contract Act (/AT of 1873), Sees. 103, 103, toS and 178— Stoppage in 
transitu — Expressions 'document showing titled 'document of titld, and instru- 
ment of titlP to goods— Test to be applied in determining whether a document - 
is a document oj title— Railway receipts are instruments of title — Assignment 
by endorsement of railway receipts by the buyer by way of pledge — Right of 
isnpaid vendose— Transfer of Property Act (IV of sSSj), Secs. 4 and /jf. 
Whenever any doubt arises as to whether a particular document is a ‘docu- 
nieiit showing title’ or a ‘document of title’ to goods for the purposes of the Indian 
Contract Act, the test is whether the document in question is used in the ordinary 
course of business as proof of the possession or cqntrol of goods, or authorising or 
purporting to authorise, either by endorsement or by delivery, the possessor of 
the document to transfer or receive the goods thereby represented. 

In the present case both Courts in India having found that the railway receipts 
in question satisfy the test, their Lordships held that even apart from sections 4 
and 137 of the Transfer of Property ’Act, 1882, (as amended), the said receipts 
were documents showing title to goods within sectimis 102 and 108 and documents 
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of title within the meaning of section 178, and also instruments of title within the 
meaning of section 103 of the Indian Contract Act, 1872 1 and consequently as the 
said railway receipts were assigned by endorsement by the buyer of the goods to 
the respondents respectively by way of pledge to secure advances made specifically 
on them, the seller could not have stopped the goods in transit without payment 
or tender to the respective respondents of the amounts of their advances. 

In the Indian Contract Act the three expressions, (1) ‘document showing 
title’, (2) ‘document of title*, and (3) ‘insbmment of title’ are used in the 
same sense. 

The Indian Contract Act, 1872, is an amending as well as a consolidating 
Act, and beyond the reasonable interpretation of its provisions there is no means 
of determining whether any particular section is intended to consolidate or amend 
the previously existing law, and there is no improbability in the Indian legislature 
having at the time of passing that Act, taken the lead in a legal reform of the law 
of contract for which England had to wait several years thereafter. 

S. Avteerc'hand and Co. v. Ramdat Vithaldas (l) affirmed. 

Two consolidated appeak from a judgment and decree of the 
High Court of Bombay, (Sir Basil Scott C. J. and Chandavarkar J.) 
dated the 31st March 1913, reversing in the first appeal two judg- 
ments of Mr. Justice Macleod, dated the nth January and the 9th 
December 1912 respectively, and in the second a judgment of Mr. 
Justice Beaman, dated the rath February 1912. 

The appellants were commission agents carrying on business at 
Bagalkote in the district of Bijapore, and in the course of their 
business they consigned certain cotton to their constituents 
Chhaganlall Kalidass of Bombay. The cotton was carried by rail 
by the Madras and Southern Mahratta Railway Company as far as 
Marmagoa and by sea by the Bombay Steam Navigation Company 
from Marmagoa to Bombay. The Railway Company issued railway 
receipts for the goods for the whole transit both by rail and sea upon 
certain terms and conditions of which the following only need be 
mentioned ; — 

Condition 3. — That the Railway receipt given by the Railway 
Company for the articles delivered for conveyance must be given 
up at destination by the consignee to the Railway Company or the 
Railway may refuse to deliver, and that the signature of the con- 
signee or his agent in the delivery book at 'destination shall be 
evidence of complete delivery. If the consignee does not himself, 
attend to take delivery he must endorse on the receipt a request for 
delivery to the person to whom he wishes it made and if the receipt 
is not produced the delivery of the goods may at the discretion of 
the Railway Company be withheld until the person entitled in its 

-fi) (1913) I. L. R. 3 * Bom. 255. 
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opinion to receive them has given an indemnity to the satisfaction 
of the Railway Company. 

Condition 9. — That goods booked to or over... shipping lines are 
subject to the rules and regulations and to wharfage and other 
charges in force on such... shipping lines over and by which they 
are conveyed. 

The railway-receipts were sent by the appellants to their con- 
signees and the latter assigned and endorsed over two of them cover- 
*35 bales to the respondents in the first appeal to secure an 
advance made to them by the said respondents of Rs. i$,ooo and 
interest, and one covering 73 bales to the respondents in the second 
appeal to secure a similar advance of Rs. 8,800 and interest 

While the said goods were in transit the appellants alleging that 
the consignees were insolvent gave notice to the Bombay Steam 
Navigation Company upon one of whose vessels the goods were 
shipped claiming to stop them in tranutu. The respondents also 
claimed the goods from the said Company as holders of the said 
receipts for valuable consideration. 

The Navigation Company thereupon on the 15th August, 1911, 
instituted the present suits under Order 85 of the Civil Procedure 
Code, 1908, against the appellants, the respondents and the con- 
signees praying that the defendants might be required to interplead 
together concerning their claims to the said goods. 

On the nth January, 1912, the learned Judge delivered judg- 
ment. He said that it would be simplest to decide first as between 
the consignor and consignees whether the former was entitled to stop 
the goods and if this was decided in his favour to consider next 
whether the consignor was bound to satisfy the claim of defendant 
No. 2 (the respondents in the first appeal) under section 103 of the . 
Contract Act before he could get possession of the goods. He 
decided the first question in favour of the consignor ; and then 
held that the railway-receipts were not instruments of title under the 
section, that they had not been made so by section 137 ^ the 
Transfer of Property Act, and that even if a custom were proved that 
in Bombay such receipts passed by endorsement and delivery and 
were considered as representing the goods this could not affect the 
right of the first defendant to stop the goods. He accordingly 
answered the second question in the negative and gave judgment for 
the first defendant with costs. 

The second defendant (the respondent in the first appeal) there- 
upon appealed to the High Court and after it had been pointed out 
on his behalf that the learned Judge had decided not to try issues 
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8 and 9 and had stopped cross-examination on those issues the 
High Court remanded the case in order that evidence might be 
recorded on those issues and that they should be tried. 

The case was accordingly remanded and further evidence was 
adduced and on the 9th December, 1912, the learned Judge delivered 
judgment on the remand. He held upon the seventh issue that 
the second defendant had advanced the Rs. 15,000 in good faith 
and that the railway receipts in question were endorsed to him as 
security for the general balance due to him including the Rs. 15,000 ; 
upon the eighth that the consignor was not aware that it was the 
usual course of business for the consignees to raise money by 
pledging the railway receipts for the goods covered by them ; and 
upon the ninth that the evidence did not shew that there was any 
such usage and that if there was it was contrary to positive law. He 
accordingly again gave judgpient for the first defendant with costs. 

In the meantime the second suit came on for hearing before 
Mr. Justice Beaman and the parties agreed that judgment should 
be given in accordance with the first decision of Mr. Justice Macleod 
subject to appeal and the learned Judge on the 13th February, 1912, 
delivered judgment accordingly and an appeal was thereupon pre- 
ferred therefrom to the High Couit by the respondent in the second 
appeal. 

Both appeals then came before the High Court and were dealt 
with in one judgment. The learned Judges held that in both cases 
the advances were made in good faith specifically upon the railway- 
receipts and had not been repaid ; and they further held that having 
regard to the fact that a portion of the transit was by sea the railway- 
receipts were instruments of title within the meaning of section 103 
of the Contract Act ; that in any case by section 137 of the Transfer 
of Property Act such receipts had now been declared by law to be 
such instruments of title ; and that by the custom of the trade as 
proved by the evidence such receipts passed from hand to hand by 
endorsements and were considered as representing the goods and as 
entitling the last holder to delivery ; that they were treated as 
instruments of title within the meaning of section 103 of the 
Contract Act and that it followed as matter of law that the last 
endorsee was entitled to delivery as against an unpaid vendor who 
stopped the goods in transit. They accordingly reversed the deci- 
sions in the Courts below and decreed the appeals with costs. For 
a report of the case in the Courts below see S. Ameerchand Ca. 
V. Jiamdas Vitkaldas (1). 

(i) (1913) 1 . L. B. 38 Boin. 25 S< 
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The appellant thereupon appealed to His Majesty in Council. 

De Gruyther K. C, (with him Raikes) for the Appellant ; The 
question here is whether railway receipts are “Instruments of title" 
within section 103 of the Indian Contract Act I contend they are 
not. I rely upon condition 3 which does not contemplate assignment 
The endorsement does not, by the form of the document itself, 
have the effect of sale or pledge. Nobody reading the document by 
itself could imagine that it was negotiable, or that title passed 
by endorsement. Delivery is made to the indorsee not as assignee, 
but as agent of the consignee. 

The English Factors’ Act of 1877 has never been extended to 
India. 'J'he Indian Contract Act corresponds with the English law 
as it was before 1877. 

■^rhere can be no pledge of goods unless there is delivery actual 
or constructive — Indian Contract Act sections 76, 78, 148 and 172. 
For constructive delivary you must have an instrument of title, such 
as a Bill of lading. 

The Transfer of Property Act, section 137, on which reliance has 
been placed by the Appellate Court, merely excludes the operation 
of the preceding sections as to actionable claims. It is a saving 
clause, not a provision as to what is negotiable. It was not intended 
to make negotiable what was not negotiable before. It does not 
alter the nature or character of any document or the mode of trans- 
fer provided by law. Section 4 of the Transfer of Property Act of 
1882 does not make the Chapter on actionable claims as defined in 
section 3, part of the Indian Contract Act. “Document showing 
title to goods" in section 102 of the Indian Contract Act, means a 
document by which title passes alone. 

Section 103 only refers to instruments of title which are negotia- 
ble, e.g,, Bills of lading. 

[ Lord Parker referred to Dublin City Distillery Co. v. 
Doherty (i).] 

If it is held that the legislature meant section 137 of the Transfer 
of Property Act, (II of 1900) to be read with sections 102 
and 103 of the Indian Contract Act, there is an end of the case, but 
1 subfnit they did not. 

The English Factors’ Act of 1842 was extended to India by sec- 
tion 4 of the Indian Factors’ Act (Act XX of 1844), but the Act of 


(1) L. B. (1914) A. C. 823. 
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1842 applied only to agents for sale and hence it was that the Eng* 
lish Factors’ Act of 1877 was passed. But this latter Act was never 
extended to India, where the law applicable is to be found in section 
1 08 (sale) and section lyS (pledge) of the Indian Contract Act. 
Hence no valid pledge was created. The endorsement of the 
receipt did not effect any assignment of the goods. The title did 
not pass by endorsement of a document which is not recognised as 
negotiable. The pledge of a document may create charges on the 
document, but not on the goods or property represented. 

Section 108 of the Indian Contract Act reproduces section 4 
of the Indian Factors* Act of 1844, which applied only to agents. 

"Instrument of title" only refers to negotiable instruments similar 
to Bills of lading. Railway receipts are not instruments of title. 

G. T. P. Railway Co. v. Hanmandas (i), Merchant Banking Co. 
oj London v. Phoenix Bessener Steel Co. (2). 

E. B, Raikes followed : •'I’he Railway receipts contemplate deli- 
very to the consignee only. ‘‘Document’* is wider than “instru- 
ment.” The same phrase is used in section 102 and section 108. 
The delivery mentioned in section rot is physical delivery, not deli- 
very by a Bill of lading (section 90). 

[Mr. Ameer AH referred to Illustration (c).] 

A Bill of lading does not put the goods in the possession of the 
holder. 

[Lord Parker : At Common Law possession is always held to be 
delivered by a Bill of lading.] 

Even if that be so, it would give possession whether or not the 
second buyer acted in good faith and for valuable consideration. 

In England an alteration in the law was admittedly made by 
the Factors’ Acts of 1877 and 1879. Was a similar alteration made 
in India 5 years before ? There does not appear to have been any 
case in which it has been held that the assignment of any document 
other than a Bill of lading can defeat stoppage in transit. Even in 
England the words of 40 and 4 1 Viet, clause 39, section 5 are not 
so wide as the text books make out. In India I submit the vendor’s 
right of stoppage in transit is not defeated by an assignment similar 
to this. 

Sir Erie Richards K, C. (with him Sir W. Garth) for the Res- 
pondent : I have three propositions, (i) "Instrument of title” is wide 
enough to cover these receipts. It has been held by both Courts 
that they give a right to delivery of the goods and are regarded by 
all persons in the trade as giving such a right. I rely on the judg- 
' (0 (1889) I. L. R. 14 Bom. 57. (2) (1877) L. R. 5 Ch. D. 205, 
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ment of Jessel M. R. in Merchsnt Banking Co. of London v. Phoenix 
Bessemr Steel Co. (i) when he held that a Delivery Order was an 
instrument of title. 

(2) The other sections of the Indian Contract Act and other 
enactments show that the words cover railway receipts. “Documents 
of title" as used in the Factors’ Act of 18 4 j as meaning documents 
giving right to delivery. 

(3) There is no reason for limiting the meaning of instruments of 
title as suggested, in confining it to document ejusdem generis with 
Bills of lading which pass property. That was not the ground on 
which a Bill of lading got exempted at Common law. Lord Black* 
burn bases it on the principle that in the case of goods at sea attorn- 
ment was impossible : he does not put it at all on the passing of the 
property. Benjamin on Sale bases it on contract. The law was not 
altered till 1877. 

It is suggested as an argument for cutting down the words that 
such a course would be in accordance with English law. The whole 
trouble is due to the judgment of Sargent C. J. in G. I. P. Ry. Co. 
V. Hanmandas {y). There is no ground for saying that it was 
intended in the Indian Contract Act to follow the English law on 
this point, which at that time was doubtful. The Act is an “amend- 
ing” Act. The words “instrument of title” could have been quite 
unnecessary if English law prevailed. 

For the history of the English law on this subject vide Benjamin 
on Sale (sth ed.) pp. 847-831 ; and Carving’s Carriage by Sea 
5th ed. section 532, p. 684. After the decision in Fariva v. Horne (i), 
the law was as Lord Blackburn put it, till the Factors’ Act was passed 
when the contest of opinion between the Courts and the mercantile 
community was settled in favour of the latter. The English law is 
now contained in section 10 of the Factors’ Act of 1889 and section 
47 of the Sale of Goods Act, 1S93. If it had been intended to 
retain in India the one exception which obtained in England in 
1872, there was no reason for having any section 103 of the Indian 
Contract at all. 

The Transfer o£ Property Act (II of 1900) sections 4 and 137 
bring a new chapter of the Transfer of Property Act into the Indian 
Contract Act. The legislature would never have done this if 
instrument of title meant something different in section 137 from 
what it does in section 103 of the Contract Act. 

If the two phrases “instrument of title” and “document of title” 

(1) (1877) s Ch. D. 20$. (2) (1889) I. L, R. 14 Bom. 57. 

(3) (1S46) 16 M. &. W. 119. 
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meant something different, the legislation would not have used them P. C. 

together without distinguishing them in some way. ,315” 

De Gruythtr K. C. in reply : In 1872 there were other Raindas 

documents ejusdem generis with Bills of lading : Benjamin on Sale v. 

5th ed. at p. 852 refers to Lucas v. Dorrien (t) and to sundry A. meerch an.1. 
certihcates and dock warrants. 

The judgment of their Lordships was delivered by 

Lord Parker of Waddlngrton— The question which arises June^s. 
on these appeals is whether a railway receipt issued to the consignor 


of goods in the form appearing on pp. 70 and 71 of the record is 
“an instrument of title” within the meaning of section 103 of the 
Indian Contract Act. 

Section 103 of this Act is one of a group of sections relating to a 
seller’s right to stop goods while they are in transit to the buyer. 
Section 99 defines the right. Section 100 provides that goods shall 
be deemed to be in transit while in course of transmission to and 
not yet come into the possession of the buyer. Section lor lays it 
down that the right does not, except in the cases thereinafter men- 
tioned, cease on the buyers reselling the goods while in transit and 
receiving the price, but continues until the goods have been deliver- 
ed to the second buyer or to some one on his behalf. Section 1 02 
provides that the right of stoppage ceases if the buyer, having ob- 
tained a bill of lading or other “document showing title” to the 
goods, assigns it, while the goods are in transit, to a second buyer, 
who is acting in good faith and who gives valuable consideration 
for them. 

The expression “document showing title” is used again in section 
108, which refers to a “bill of lading, dock warrant, warehouse- 
keeper’s certificate, wharfinger’s certificate or warrant or order for 
delivery, or other document showing title to goods.” The same enu- 
meration is found in section 178, except that in this section the 
expression “document of title” is substituted for “document showing 
title.” Sections 108 and 178, though they very possibly extend, at 
least cover the same ground as, the provisions of the Indian Act 
No. XX of 1S44, which with certain modifications not material for the 
purposes of this appeal made the provisions of the English Factors' 
Act, 1842, applicable to British India. Both the last- mentioned 
Acts use the expression document of title to goods, and define it as 
including any bill of lading, dock warrant, warehouse-keeper’s certi- 
ficate, wharfiinger’s certificate, warrant or order for the delivery of 
goods, and any other document used in the ordinary course of busi- 
(I) {1817) Taunt. 278. ^ 



THE CALCUTTA LAW JOURNAL. 


[VOL. XXIV. 


?8 


P. C. 

1916. 

Ramdas 

V, 

3 . Ameerchand 

Lord Parker oj 
Waddington, 


ness as proof of the possession or control of goods or authorising or 
purporting to authorise, either by endorsement or by delivery, the 
possessor of the document to transfer or receive the goods thereby 
represented. In their Lordships’ opinion the only possible conclu- 
sion is that whenever any doubt arises as to whether a particular 
document is a “document showing title” or a “document of titled’ to 
goods for the purposes of the Indian Contract Act, the test is whether 
the document in question is used in the ordinary course of business 
as proof of the possession or control of goods, or ' authorising or pur- 
porting to authorise, either by endorsement or delivery, the posses- 
sor of the document to transfer or receive the goods thereby repre- 
sented. In the present case it has been found as a fact by both the 
Courts below, and is not, and indeed cannot, be disputed before this 
Board that the railway receipts in question satisfy this test. It is 
therefore unnecessary to consider whether, apart from evidence as to 
the ordinary course of business, the effect .of sections 4 and 137 of 
the Transfer of Property Act, No. II of 1900 would be conclusive on 
the point. It is clear that, even without the assistance of these sec- 
tions, the receipts in question are documents showing title to goods 
within sections 102 and 108 and documents of title to goods within 
section 178 of the Indian Contract Act. 

Returning to section 102, its effect may be stated as follows : 
First, so far as bills of lading are concerned, it enacts the rule of the 
common law by which a second buyer who obtained an assignment 
of the bill of lading obtained constructive delivery of the goods re- 
presented by the bill, so that the vendor's right of stoppage ceased. 
Secondly, so far as other documents of or showing title to the goods 
are concerned, it makes their assignment to a second buyer have the 
same effect as the assignment of a bill of lading. If, therefore, the 
respondents in these appeals had been second buyers and not pled- 
gees of the goods represented by the receipts in question, the appel- 
lant's right of stoppage would have been displaced. 

Passing now to section 103, it will be found to provide that 
where a bill of lading or other “instrument of title” to any goods is 
assigned by the buyer of such goods by way of pledge to secure an 
advance made specifically upon it in good faith, the seller cannot, 
except on payment or tender to the pledgee of the advance so made, 
stop the goods in transit. If this section had used the expression 
“document showing title” or “document of title” instead of the ex- 
pression “instrument of title,” it is, in their Lordships* opinion, quite 
clear that it would have applied to the receipts in question, and that 
the vendor could not have stopped the goods in transit without pay- 
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ment or tender to the respective respondents of the amounts of their 
advances, which were admittedly made in good faith and specifically 
upon the security of the receipts in question. In other words, the 
section would have done, in the case of assignments by way of 
pledge, precisely what had been done in the previous section in the 
case of assignments upon a resale. 

Great stress was naturally laid by the appellants on this difference 
of expression. They argued that “instruments of title” were a parti- 
cular species of the genus “documents of title,'* and they attempted 
to define the species as consisting of documents which conferred 
title in the same manner and sense as title is conferred by a bill of 
lading. They supported this argument by the following considera- 
tions : First, they contended that the Indian Contract Act was pri- 
marily a consolidation Act, and therefore ought, in de&ult of a clear 
expression to the contrary, to be read as embodying the law as exist- 
ing when it was passed. Secondly, they urged the improbability of 
the Indian legislature having taken the lead in a legal reform for 
which this country had to wait until the passing of the English Fac- 
tors’ Act of iS/y. Their Lordships cannot attach any weight to 
cither consideration. The Indian Contract Act recites the expedi- 
ency of defining and amending certain parts of the law relating to 
contracts. It is therefore an amending as well as a consolidating 
Act, and beyond the reasonable interpretation of its provisions there 
is no means of determining whether any particular section is intend- 
ed to consolidate or amend the previously existing law. Again, their 
Lordships do not see any improbability in the Indian legislature 
having taken the lead in a legal reform. Such reform may have 
been long recognised as desirable without an opportunity occurring 
for its embodiment in a legislati ve enactment, and it may well be 
that the opportunity occurred sooner in India than in this coun- 
try, where the calls for legislative action are so much more 
numerous. 

It remains to consider the appellant’s argument, so far as it is 
based on the use of the expression “instrument” instead of “docu- 
ment” of title. In the first place it is to be observed that “title” in 
both expressions can relate only to the right to receive delivery of 
the goods to which the instrument or document relates. It can have 
nothing to do with ownership. A bill of lading may in this sense be 
an instrument or document conferring title ; but, if so, the same is 
true of all the other documents contained in the genus “document of 
title.” The fact that a document confers title in this sense cannot 
therefore be used as the distinguishing mark of a particular species 
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of thc'genus. The truth is that the only point in which a bill of 
lading differs from other “documents of title” is that its assignment, 
whether upon a resale or by way of pledge, operates as a construc- 
tive delivery of the goods to which it refers. The appellant’s Counsel 
was unable to mention, and their Lordships are not aware of any 
other document with this peculiarity. In their Lordships’ opinion 
the suggestion that the words “or other instrument of title” were 
inserted per cautetam in case there were any such instrument other 
than a bill of lading is far-fetched. Moreover, they cannot help 
thinking that the section, if intended to have the effect for which the 
appellant contends, would have been otherwise worded. Further, no 
reason can be suggested why, if (as is clearly the case) the legislature 
intended by section 102 to assimilate other documents of title to bills 
of lading for the purpose of determining the right of stoppage in 
transit in favour of a bona fide purchaser for value, it should not have 
by section 103 intended to do the same in favour of a bona fide 
pledgee for value. Under these circumstances little importance can 
be attached to the fact that one section employs the word “docu- 
ment” and the other the word “instrument,” more especially as the 
use of the two expressions, document showing title and document of 
title, in the same sense shows that the draughtsman was not very 
careful in his use of language 

For the foregoing reasons their I.,ordships are of opinion that 
these appeals fail, and should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Hushes Cs^ Son : — Solicitors for the Appellant. 

T. L, Wilson Co. ; — Solicitors for the Respondents. 

At. p. Appeals dismissed. 
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KUMAR PRAFULLA KRISHNA DEB and others 

V. 

NOSIBANNESSA BIBI and others.* 

Rent suit not exceeding zoo rupees iti value — Decree, execution of— Order passed 

in execution proceedings bp the District Judge, if appealable — Bengal Tenancy 

Act ( VI IT of z BBS'S, See. zjj. 

No appeal lies to the High Court against an order passed by a District Judge 
in execution of a decree passed in a suit instituted by a landlord for the 'recovery 
of rent, where the amount claimedain the suit did not exceed one hundred rupees, 
and the order did not decide any of the special questions referred to in section 
153 of the Bengal Tenancy Act. 

Shyama Charan v. Debendra Hath (1) approved. 

Appeal by the Plaintiffs Decree-holders. 

Plaintiffs obtained a decree against the defendants tenants for 
arrears of rent when they were ijaradars of Fergana Gangamandal. 
They applied for execution of the decree under the special prori- 
sions of the Bengal Tenancy Act after their rights as ijaradar 
landlords had ceased. 

The Muosiff refused to execute the decree as a rent decree, 
inasmuch as the decree-holders had ceased to be landlords at the 
time of the execution of the decree ; and on appeal the District 
Judge affirmed the decision of the first Court. 

Against that order plaintiffs decree-holders preferred an appeal 
to the High Court. 

The appeal at first came on for hearing before Mr. Justice N. R. 
Chatter jea and Mr. Justice Richardson, who referred the case to a 
Special Bench by the following 

ORDER OF REFERENCE. 

The question raised in this appeal is whether a decree for rent 
obtained by a person who wtu the landlord when he obtained it, can 
enforce the decree against the holding in arrears under the special 

* Reference to a Special Bench in Appeal from Order, No. 174 of igrs, 
against the order of F. W. Ward Esq., District Jndge of Tipperah, dated the 
23td Jannary, 1915, affirming that of Babu J. C. Biswas, MunsiflTat Comilla, 
dated the 31st August, 1914. 

(1) (1900) I. L. R. 27 Calc. 4g4. 
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provisions of the Bengal Tenancy Act, after he has ceased to be the 
landlord. 

The appellants as Ijaradars brought a suit for arrears of rent and 
obtained a decree while they were Ij'aradars. Subsequent to die 
decree however they ceased to be Ijaradars, and they applied for 
execution of the decree as a decree for rent by attachment and sale 
of the 4 iolding in arrears under the provisions of the Bengal Tenancy 
Act. 

The Court of first instance held that the decree-holders cannot 
avail themselves of the provisions of sections 65 and 163 of the 
Bengal Tenancy Act and cannot proceed against the holding in 
arrears, and accordingly dismissed the application. That order was 
confirmed on appeal by the District Judge, and the decree-holders 
have appealed to this Court. 

The question involved in the case was considered by a Full 
Bench of this Court, and the F ull Bench was of opinion that if at 
the time when a suit for arrears of rent is instituted and a decree 
made, the plaintiff is still the landlord, the fact that he has subse- 
quently sold his interest in the property does not prevent him from 
obtaining the benefit of section 65 of the Bengal Tenancy Act, and 
executing the decree against it. See Khetra Pal Singh v. Kritartha- 
moyee Dasi (i). 

The question has also been recently considered in the case of 
Forbes v. Maharaj Bahadur Singh (2), by the Judicial Committee of 
the Privy Council. 

rhe learned pleader for the appellants contends tliat the Full 
Bench decision has only been distinguished^ and not over-ruled by 
the judgment of the Privy Council as held by the Courts below, and 
"Cue made \rv ftve '^ud^roeul tihualbe 

as applicable to the facts of that case. 

It is true that in that case the landlord had transferred his interest 
before he instituted the suit for arrears of rent, and their Lordships 
in referring to the Full Bench decision upon which this Court relied, 
pointed out that in the latter case, the landlord did not part with 
the property, and put an end to the relationship of landlord and 
tenant until after the decree in his suit for rent, and that this Court 
had fiillsn into an error in drawing an inference of law in support 
of their conclusion from a decision which was obviously based upon 
facts different from those with which they had to deaL But after 
pointing out that the decision of the Full Bench was inapplicable 
to the facts of that case, their lAirdships proceeded to consider the 
(1) (1906) 1. L. R. 33 Calc. 566. (a) (1914) I. L. R. 41 Calc. 936. 
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broad question “ whether the special right created in favour of the 
landlord under section 65 can be claimed also by one who has 
parted with the property which gives this right and to which it is 
attached.” After observing that section 65 is not happily worded, 
and gives no indication as to when the rent becomes a “first 
charge.” — whether from the nature of the claim or after it has been 
ascertained and made the subject of a decree — ^and that “ the section 
does not sufficiently indicate at whose instance the tenure or hold- 
ing shall be liable to sale in execution of a decree for rent thereof, 
though from the reason of the thing it is obvious that it must he at 
the instance of the landlord,” their Lordships considered the general 
scope of the Act as well as of the Chapter in which the 
section occurs. Referring to sections 65 and 66 of the Act their 
r.ordships observed : “ The two sections taken together cover 

practically the remedies provided by law for the landlord to recover 
arrears of rent. One section is the exact corollary of the other. 
The right to proceed to sale in one case, in the other to eject, is 
dependent on the existence of the relationship of landlord and tenant 
at the time when the remedy provided by law is sought to be en- 
forced,” that “ a reference to section 148, clause (h) clearly shows 
that the right to apply for the execution of a decree for arrears was 
attached to the status of the decree-holder qua landlord.”. ..“To 
acquire the right which the section gives, not only the person obtain- 
ing the decree must be the landlord at the time, but the person 
seeking to execute it by sale of the tenure must have the landlord’s 
interests vested in him. In other words, the right to bring the 
tenure or holding as the case may be to sale exists so long as the 
relationship of landlord and tenant 'exists,” and came to the con- 
clusion that “ it is the existing tandloid alone who can execute the 
decree : the ex-landlord is an outsider, and, whilst he can execute 
his decree against the debtor as a money-decree, he has no remedy 
against the tenure itself.” 

It will be seen therefore that the principle upon which the judg- 
ment of their Lordships proceeds, viz,, that in order to acquire the 
right which the section gives, not only the person obtainii^ the 
decree must be the landlord at the time, but the person seeking to 
execute it by sale of the tenure or holding must have the landlord’s 
interest vested in him ; that the right to bring the tenure or holding 
to sale exists so long as the relationship of landlord and tenant exists, 
and that it is the existing landlord alone who can execute the decree, 
applies equally to a case where the landlord ceases to be landlord 
gfl^er he obtitins a decree for arrears of rent, and before he seeks to 
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enforce it against the tenure cn holding, as to a case where he ceases 
to be landlord before he institutes: his suit for rent. In eith^ case 
there is ho relationship of landlord and tenant at the time when the- 
remedy provided by law is sought to be enforced. 

The principle therefore upon which the decision of the Viill 
Bench is based, is inconsistent with that upon which the judgment 
of the Judicial Committee in the case of Forbes v. Maharaj Baha- 
dur proceeds. That being so, we think that the question whether 
the decision of the Full Bench of this Court in the case of Khetra 
F 0 / Singh y. Kritarthatnoyee Dasi {z\ \s still good law, should be 
decided by a Special Bench. 

The case is accordingly placed before the Hon*ble the Chief 
Justice in order that it may be referred to a Special Bench 
under Part II, Chapter V, Rule VI of the Rules of the High Court 
Appellate Side. 

When the case came before the Special Bench Bobu Jogendra 
Nath Mukherji (with him Babu Bankim Chandra Ghose) for the 
Appellants contended that the decision of the Full Bench in Khetra 
Pal V. Kritarthamoyee (2) was still good law. 

The Court pointed out that the suit for rent was valued at less 
than Rs. 100, and as the order now under appeal did not decide any 
of the special questions mentioned in section 153 of the Bengal 
Tenancy Act, the appeal was barred on the authority of the decision 
in Shyama Charan v. Debendra Nath (3). 

No one for the Respondents. 

The judgment of the Court was delivered by 

Sanderson, C. J- — ^This is a*matter which has been referred to 
us by Mr. Justice Naliniranjan Chatterjea and Mr. Justice Richard- 
son before whom the appeal came. 

- In our opinion there was no right of appeal to those learned 
Judges for the reason that the order from which the appeal was 
filed was an order in a suit instituted by a landlord for the recovery 
of rent The order was passed by a District Judge, and the amount 
claimed in the suit did not exceed one hundred rupees and the order 
did not decide any question which related to title to land or some 
interest in land as between parties having conflicting claims thereto 
or to any of the matters specifically referred to in section 153 of the 

(I) (1914) I. L. R. 41 Calc. 9s6. (a) (1906) I. L. R. 33 Calc. 566. 

(3) (1900) I. L. R. 27 Calc. 484. 
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Bengal Tenancy Act. Under these ciicuoistances we are of opinion 
that no appeal lay from the (»der of the District Judge to the High 
Court If diis matter had been broi^t to the noticw of the two 
learned Judges, no doubt, they would not have sent this matter by 
way of reference to us. As a matter of fact only one of the parties 
was represented before them, and no doubt through that this point 
was not noticed by the two learned Judges. 

The matter having been referred to us, it is now our duty in view 
of the opinion which we hold, to dismiss the appeal. 

A. N. a. c. Appeal dimmed. 
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Before Sir Lancelot Sanderson^ Knight^ Chief Justice^ Sir John 
IVoodrojfe^ Knight^ Judge^ and Sir Asutosh Mookerjee^ 

Knight^ Judge. 

LALIT MOHAN NANDY 

V. 

HARIDAS MUKHERJEE * 

Indian Contract Act {IX of 1872)^ Secs. 2^ 76 and 178 — ** Goods f meaning 
of—**Goods^\ whether includes certificates of shares — Frauds allegations 
of — Specific charge and strict proofs necessity of. 

Documents which are ceitificates of shares are neither **goods** nor “docu- 
ments of title to goods’’ within the meaning of section 178 of the Indian Con- 
tract Act. • 

R, D. Sethna v. The national Bank of India (i) not followed. 

Per Sanderson C. f. : — It is obvious from the phraseology of the section that 
the word **goods” was intended to refer to ‘^goods’’ in the ordinary meaning of 
the word* 

When the plaintiff sets up a charge of fraud against the defendant it is 
necessary for him to stkte in the plaint clearly and specifically what the fraud 
consists of| the nature of the fraud, and the particulars thereof which he says has 
been committed, and when he has pleaded that, it should be shown by strict 
proof that such fraud has been committed* 

Appeal by Defendant No. 2. 

Suit for recovery of money, and for a declaration that certain 

shares belonging to the Defendant No. 2 should be charged with 

♦Appeal from Original Civil No. 79 of 1915, against the decision of Mr. 
Justice Imam, .sitting on the Original Side* dated the 14th June, 1915, 

(f) (1910) 12 Bom. L. R. 870. 
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the repayment of the sum due to the plaintiffi and also for recovery 
of the said shares. 

Hic material facts appear from the judgment of Mr. Justice Imam 
which is as follows : 

Imam J.— The plaintiff in this suit sues the two defendants for 
the recovery of Rs. 2,500 lent and advanced to the first defendant 
Nikkamull Khetry on deposit of certain coal shares, for a declara- 
tion that the said shares are charged with the repayment of the debt, 
for recovery of the shares on the ground that they had been obtained 
by the first defendant from the plaintiff fraudulently, and for the 
sale of the said shares to satisfy the debt due to the plaintiff. The 
case of the plaintiff may be shortly stated here. On the ayth of 
March 1913 the plaintiff sold to the first defendant 200 Baraboni 
Coal shares for a sum of Rs. 3,000 and as Nikkamull the first defend- 
ant was not able to pay the entire consideration money, he paid a 
sum of Rs. 500 by cheque on that date and pledged 100 Equitable 
Coal shares for the balance, namely Rs. 2,500. The plaintiff was 
assured that the sum of Rs. 2,500 would soon be paid to him and 
therefore he allowed that money to remain with the defendant No. i 
without any interest On the 2nd April 1913 the defendant No. i 
represented to the plaintiff that he had negotiated the sale of the 
TOO Equitable Coal shares, that had been pledged, with the second 
defendant Lalit Mohun Nundy who was prepared to pay the con- 
sideration for all the shares to the defendant No. i and believing this 
assurance to be true the plaintiff was induced to return the 100 
Equitable Coal shares to Nikkamull, defendant No. i, on receiving 
from him a cheque for Rs. 2,500 the amount that was due to the 
plaintiff. The plaintiff in his deposition in Court has stated that he 
was told that he would not have any occasion to present the cheque 
for encashment inasmuch as the money would be paid to him that 
evening and he would then have to return the cheque to Nikkamull. 
The plaintiff to satisfy himself as regards the truth of the assurance 
approached Lalit Mohun Nundy and learnt firom him that the 
transaction was as it had been stated by Nikkamull The plaintiff 
accordingly returned the 100 Equitable shares and received the 
cheque. The payment of Rs. 2,500 was however not made in the 
evening and the plaintiff had the cheque presented to the Bank for 
encashment the next day, 3rd April 1913 and on its being dis- 
honoured he instituted criminal proceedings against the first defend- 
ant. We are not concerned with the result of the criminal proceed- 
ings as the same does not affect the considerations of this case. 
Nikkamull on some alleg ations which is not necessary to relate here, 
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also insti|uted criminal proceedings against Lalit Mohun Nundy, the Civil. 
second defendant The result of those criminal proceedings also ^^^ 6 . 

does dot touch this "case in this Court The first defendant has not ^ 

entered appearance and the suit has been contested by the second v. 

defendant only. It is admitted that the first defendant on the and Harida s. 

April 1913 made over the too Equitable shares along with 1,100 Tmam J. 

other shares to the second defendant and the latter’s case is that he 


received the 1,200 shares in part satisfaction of debt due to him from 
the first defendant and further the second defendant states that at 
no time did he promise either Nikkamull or the plaintiff to pay to 
Nikkamull either the whole or any portion of the consideration for 
the 1,200 shares. His contention is that he received the 100 Equit* 
able shares as well as the 1,100 shares in the course of a fide 
transaction and that he was not liable either to Nikkamull or to die 
plaintiff for payment in cash any portion of the consideration of the 
1,200 shares. There are dnly two issues in this case that require to 
be considered, (i) Whether Nikkamull had pledged the 100 shares 
to the plaintiff, and (2) whether the plaintiff has any right, title, or 
interest to or in the shares in suit against the defendant Lalit Mohun 
Nundy. The suit so far as the first defendant is concerned has to be 
decreed ex parte. The first issue does not appear to me to have 
been seriously contested by the second defendant. He has offered 
no evidence to disprove the statement of the plaintiff as regards the 
pledge of the too Equitable shares and the production by the plain- 
tiff of the original cheque for Rs. 2,500 is a strong corroborative 
evidence on his side to support his case. The first issue, therefore, 
has to be decided in favour of the plaintiff. The principal issue 
really is the second issue and on tlje evidence I am disposed to hold 
in favour of the plaintiff on that issue also. It is admitted by the 
defendant No. 2 that on the 2nd April the too E(]uitable shares in 
question came into his possession from the defendant No. i. It is 
further admitted by him that he made no cash payment for the 
shares in question to the defendant No. t. The question then is 
whether Lalit Mohun Nundy received the shares in question on 
payment of any immediate consideration or in satisfaction of any 
existing debt or he received them in the manner allied by the 
plaintiff. His case as further explained in his evidence is that out of 
the 1200 shares 450 shares formed part of 2750 shares that had been 
purchased for him by Nikkamull and 200 (of which 100 were the 
Equitable shares and too Baradhemu shares) were a part of the 
margin of 1300 shares that had been left by Lalit Mohun Nundy 
with Nikkamull on the transaction of the purchase of 2750 shaies 
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and the remaining 550 shares out of the 1200 were new shares 
that were handed over to Lalit Mohun Nundy by Nilfekamull. 
Even on his own case Lalit Mohun Nundy shows that in exercise 
of some right the 100 shares in question had been kept by the 
Defendant i, ani^ even if they belonged to Lalit Mohun Nundy 
they were subject to some liability, the exact nature of which has 
not been explained in this case. A letter dated 3Td March 1913 
has been produced in this case and both parties in support of their 
respective contentions rely on the contents of that document That 
document shows the purchase of 2750 shares by Nikkamull for Lalit 
Mohun Nundy and the retention by him of 1300 shares on account 
of margin, it being apprehended by him that there would be a 
difference between the market value of 2750 shares and the price 
actually paid. So long as the value of 2750 shares remained un- 
settled, there is no denying that Nikkamull was entitled to retain as 
margin the 1300 shares. Lalit Mohua Nundy has produced a 
number of entries to show that a large sum was due to him from 
Nikkamull and that he was entitled to take the 1200 shares in part 
satisfaction of the debt due to him, and the accounts seem to me to 
be so confused that it is impossible for me on the strength of them 
to declare that Lalit Mohun Nundy has succeeded in showing that 
anything was due to him from Nikkamull, it may be that he was 
entitled to receive something, big or small, from Nikkamull, but the 
evidence before me is not satisfactory enough to i nduce me to hold 
in Lalit Mohun Nundy’s favour. But even if it be granted that 
money was due to Lalit Mohun Nundy from Nikkamull, a transfer 
by Nikkamull of property belonging to another in order to satisfy a 
debt could confer no title on the transferee when the consideration 

i. 

for the transfer was not the payment of immediate cash but the 
mere satisfaction of an existing debt. It cannot be said that Lalit 
Mohun Nundy on account of the 100 shares parted with any money 
in favour of Nikkamull, what he did was that he had transactions 
with Nikkamull for a long time which resulted in a large balance in 
his favour and in order to satisfy the balance due to him he chose to 
accept from Nikkamull what was the property of a third person. In 
this view it seems to me that there was no transferance of title though 
there was transferance of physical possession. The pkintilTs case, 
however, is that Lalit Mohun Nundy had knowledge of the circum- 
stances under which he the plaintiff parted with 100 shares in favour 
of Nikkamull. On this point the contentions of the parties are 
supported by their respective statements without corroboration from 
any witnesses, and 1 am left to decide the question on the credence 
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that I can give to the evidence of one party or the other. I give Civiu 

preference to the statement of the plaintiff as his manner in the 1916. 

witness-box impressed me more favourably than that of Lalit Mohun 
Nundy, but apart from this, it seems to me that the probabilities of v. 

the case lie equally with the plaintiff. On the 27th March he HanJa s. 

certainly did not consider Nikkamull worthy of so much confidence I manit J, 
as to have been allowed to retain the plaintiff’s Rupees 2500 on a 


mere verbal assurance to pay the same and the plaintiff had as 
security for his debt the 100 Equitable shares from him. Nothing 
happened during the 27 th March and the and April to alter the state 
of mind of the plaintiff and to engender in him any greater confi- 
dence in Nikkamull than he had on the 27th of March. On the 
2nd April the plaintiff parted with the pledged shares in favour of 
Nikkamull on receiving from him a cheque for Rupees 2500 with no 
certainty as to its encashment There is no doubt on the evidence 
that the plaintiff was assured that Nikkamull was negotiating with 
T.alit Mohun Nundy for the sale of some shares including the too 
shares in question, and as the parties transact their business in the 
same neighbourhood and have frequent opportunities of meeting 
each other, the plaintiff must have ascertained from Lalit Mohun 
Nundy as to the negotiations tliat Nikkamull was having with him. 
To part with t^e pledged shares on receipt of a mere cheque without 
any certainty of its encashment would have been an act of indiscre- 
tion on the part of the plaintiff which I do not believe he committed. 
It has been pointed out on behalf of Ivalit Mohun Nundy that the 
case made by the plaintiff in this Court was not that that he had any 
talk with Lalit Mohun Nundy as regards the negotiations of 
Nikkamull with him but that the jplaintiff was merely informed that 
Nikkamull in collusion w^th another had defrauded iieople of their 
shares by giving a number of cheques without having credit at the 
Bank for their encashment. The passage on which this argument 
is based deals with not merely the case of fraud practised on the 
plaintiff but also of frauds alleged to have been committed on others 
by Nikkamull. As regards the others the plaintiff could /lot but say 
that he had informations. As regards his not mentioning the name 
of Lalit Mohun Nundy initially in the proceedings in this Court, the 
explanation has been given that the plaintiff had been advised by 
his pleader not to start a case against Lalit Mohun Nundy. I am 
not concerned with the wisdom of the advice, but I believe the 
advice was so given, and I accept the statement of the plaintiff on 
this point. The result is that this suit is decreed not only against 
the defendant No. i but against the defendant No. 2 also. The 
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])\aintiff will get costs of this suit on scale No. 2 from tho- defendant 
No. 2 and on scale No. i from the defendant No. r. The plaintiff 
will also get reserved costs, if any. 1 declare that the shares in 
question are charged with the payment ol "Rupees 2500. The 
plaintiff is entitled to interest on Rupees 2500 at 6 per cent, from 
the date of the decree from the defendant No. t only. The shares 
will be sold by the Registrar and the proceeds applied towards the 
payment of Rupees 2500, interest and costs, and the balance, if any, 
will be made over to T.alit Mohan Nundy. If the sale proceeds are 
not sufficient to satisfy the* decretal amount, for the balance the 
plaintiff will have a personal decree against the defendant No. i. 

Against the decision defendant No. 2 appealed. 

Messrs. N. Sircar and I. B. Sen for the Appellant. 

Messrs, A. P. Sen and B. K. Ghose for the Respondent. 

Sanderson, C. J. — In this case th^ action was brought by the 
plaintiff claiming the sum of Rs. 2500 and interest, and also for a 
declaration that the shares, which have been called in this case the 
“Equitable” shares, should be charged with the repayment of the said 
siira of Rs. 2500 and also for the recovery of the said shares.- The 
action was brouglit against Nikkamull Khettry the first defendant 
who did not appear, and therefore the case proceeded, so far as he 
was concerned, ex parle. Tlie other defendant was I.Alit Mohan 
Nandy, and he is the defendant who has appealed against the 
decision of the learned Judge. 

The learned Judge has directed that as far as this defendant 
(the second defendant) is concerned, the shares in question are 
charged with the repayment of R§. 2500. 

It is to be noticed in the first instance that the claim put forward 
by the plaintiff was that he had but advanced the said sum of 
Rs. 3500 to Nikkamull Khettry on the 27th of March 1913. It turns 
out upon the evidence being given that he had not lent or advanced 
Rs. 2500 in the ordinary sense of the words, but had sold 200 
Baraboni shares to Nikkamull at Rs. 15 per share amounting to 
■Rs. 3,000 and Nikkamull had given him a cheque for Rs. 500 which 
had been cashed, and, therefore, there remained a balance of the 
purchase-money, Rs. 2500 owing by Nikkamull to the plaintiff. In 
respect of that Nikkamull deposited with the plaintiff this certificate 
in respect of the loo Equitable shares. The certificate is in the 
ordinary form, whereby it is certified that Mr. L. Rogers is “the 
registered proprietor of 100 of the abovementioned ordinary shares” 
and so on. The certificate was signed by somebody whose name 
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I cannot read, on behalf of Macneill & Co. who are the managing Civil, 

agents, and then apparently it was transferred in the name of a man 1916. 

called Mr. Macnaghten, and then it was transferred in and 

signed by the Attorney of Mr. Macnaghten. This certificate and y. 

blank transfer were deposited by Nikkamull with the plaintiff on the Haridas. 
27th of March 1913 as security for the payment of the Rs. 2500. Sandtrson, c.j. 


Now, it appears that the shares which were represented by this 
certificate had been deposited by the defendant Nandy with 
Nikkamull early in March. The learned Counsel for the respondent 
argued that there was nothing to show that the shares, the certificate 
for which the plaintiff held, were the same shares, as those which 
had been deposited with Nikkamull by the defendant Nandy. I do 
not think that point was raised in the trial, and I think there was 
evidence given that they were the identical shares. As I have said, 
these shares were deposited with Nikkamull early in March as margin 
in respect of certain speculations which were going on between 
Nikkamull and Nandy ; and, the letter of the 3rd of March shows 
the terms under which Nikkamull held these particular shares. They 
are “In consideration that you (Nikkamull) hold in trust, the under- 
mentioned coal shares, with you on my (Lalit Mohan Nandy's) 
account, at the rates affixed thereto, I gave you and you received 
from me, some other coal shares as margin thereof, at the rate of 
Rs. 25 per cent, of the value of those shares which are expressly 
stated below as such. You shall not be able to dispose of, to sell 
or to deliver to any one else except me, any of these shares of mine, 
without my written instruction for the same.” Then there is a 
provision in the end of the letter with reference to the margin being 
short to which the learned Counsel has referred. 

Now, those being the conditions under which Nikkamull held 
the shares, it is urged that even though he. had no authority to deal 
with those shares, still the plaintiff obtained a good title to them, 
because he did not know anything about the limit of Nikkamull’s 
authority ; and, inasmuch as he took them without notice and bona 
fide he is protected by section 178 of the Indian Contract Act, and 
it has been urged that this certificate comes within the meaning of 
that section. Section 178 runs as follows, “A person who is in 
possession of any goods, or of any bill of lading, dock warrant, 
warehouse-keeper’s certificate, wharfinger’s certificate, or warrant 
or order for delivery, or any other document of title to goods, may 
mftitft a valid pledge of such goods or documents : Provided that 
the pawnee acts in good faith, and under circumstances which are 
nQt such IIS to raise a reasonable presumption that the pawner is 
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acting improperly : Provided also that such goods or documents 
have not been obtained from their lawful owner, or from any person 
in lawful custody of them, by means of an offence or fraud.” 
Reading those words without reference to any authorities, I have no 
doubt in my mind that the word “goods” does not include such a 
certificate as that now before us : nor does it include, speaking more 
generally, shares, I think it is obvious from the phraseology of thy 
section that it was intended to refer to “goods” in the ordinary 
meaning of the word. We know perfectly well what a bill of lading 
is, — it is document of title to goods shipped on board of a vessel, 
what a dock-warraut is, — ^which is a document of title relating to 
goods which are lying in a dock, and so the other documents which 
are referred to in the section, such as a warehouse-keeper's certi- 
ficate, wharfinger’s certificate, warrant or order for delivery of 
goods — all documents of title to goods, which are perfectly well- 
known not only in the legal world but a1s« in the commercial world, 
and they cannot be extended by any stretch of language to such a 
document that is now before us. I therefore do not think that this 
-certificate comes within the meaning of the word “goods.” I am 
confirmed in that opinion by reference to the section (section 76) 
which defines the word “goods.” In that section it means “Every 
kind of movable property.” But it is expressly provided in that sec* 
tion that that meaning shall only be applied to the word “goods” as 
far as that chapter is concerned, namely Chapter VII. If it had 
been intended that that extended meaning should be given to the 
word “goods” in Chapter IX in which section 178 occurs, I think 
that the statute would have said so. Therefore, in my opinion sec- 
tion 178 does not apply to this case. What then is the position ? 
We have the letter of the 3rd of March before us, in which it is 
distinctly stated that Nikkamull was not entitled to part with these 
§hares without the express authority in writing of the other defend- 
ant Nandy. There was no evidence given to show that he bad such 
authority. Therefore, the matter stands thus, that Nikkamull was 
holding these shares with no power to dispose of them and with no 
power to pledge them without express authority in writing. He did 
pledge them to the plaintiff, but he could not pass to the plaintiff 
any better title than he had himself. 

At the time of the trial the shares had got back into the posses- 
sion of the defendant Nandy. I do not understand how the plain- 
tiff can make out any case against the defendant Nandy, unless he 
can prove a case of fraud against him. If he could have satisfied 
the Court that Nandy had been a party to a subterfuge or any 
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fraudulent transaction by means of which either by himself or Civa, 

together with Nikkamull he had deprived the plaintiff of the special 1916, 

property which he had in the certificate as pledge then two things 
would have resulted : It would have been right to infer, first of all, ». 

that Nandy had authorized Nikkamull to pledge the certificate, or, H arkU s. 
at all events, that he knew of the pledging of the certificate, and Sanderson, C. /. 
secondly, that he had been a party to the fraud by means of which 
the plaintiff was deprived of the pledge. But, in ray opinion. 


the plaintiff has not succeeded in proving that there was any 
fraud on the part of Nandy by means of which the plaintiff was 
deprived of the possession of the certificate — I am not going into the 
evidence, which was referred to in detail in the course of the argu- 
ment, because the matter was discussed fully, while the learned 
Counsel was arguing. But I should like to point out first of all 
that the plaint does not make any such charge of fraud as is now 
attempted to be made againsUNandy, viz : that he, Nandy, fraudulent- 
ly represented that he had undertaken to purchase the shares from 
Nikkamull and that he would provide the money in the evening. 
It is quite true that in the pleadings the plaintiff alleged that Nandy 
and Nikkamull have acted in collusion witlr regard to certain police 
proceedings for the purpose of getting the shares out of the custody 
of the Police Court and it is quite true that he also stated that the 
defendant Nandy was aware of the fraud which the plaintiff alleged 
Nikkamull had perpetrated upon him, but he did not suggest in his 
pleadings that it was by reason of fraudulent representation on the 
part of Nandy that the plaintiff was induced to part with those shares. 
In my opinion, it is necessary, when the plaintiff is going to set up 
a charge of fraud against the defendant, to state in the plaint, clearly 
and specifically what the frau 1 consists of, the nature of the fraud, 
and the particulars thereof which he says has been committed, and, 
when he has pleaded that, it should be shown by strict proof that 
such fraud has in fact been committed. In this case not only did 
he not set up the fraud which is now alleged, but no sufficient 
evidence was given at the trial to support the allegation now made. 

For this reason I think the learned Judge’s judgment cannot be 
supported. He has not found a charge of fraud against the defend- 
ant Nandy, but has dealt with this matter, looking at the case from 
the point of view of title, and his judgment cannot be upheld. 

Therefore, this appeal is allowed with costs and the suit as against 
the appellant defendant Lalit Mohan Nandy dismissed with costs. 

Woodroife, J. — The learned Judge has not I think dealt with 
this case from the right point of view- 
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For the purpose of this juidgnaent 1 will assume that Ihere was a 
debt owing by Nikkamull Khetry to the plaintiff, that that debt was 
secured by a pledge of the shares in question, that by fraud 
Nikkamull Khetry got back the shared without paying the debt and 
that he subsequently made them over to the defendant Lalit Mohun 
Nandy. Now, if, as the plaintiff alleges, Lalit Mohun Nandy was a 
piarty to the fraud set up, then the plaintiff would succeed. The 
learned Judge has not found this ; and the fraud which is by no 
means clearly set forth has not been made out. 

We must proceed then on the assumption that the fraud is not 
proved, and we have to determine who is entitled to these shares as 
between the plaintiff and defendant Nandy who, on the hypothesis 
I have slated, is assumed to be an honest holder of them. 

The first question which is raised is whether section 17 S of the 
Contract Act applies to the case. I am not prepared without further 
consideration to say that it does. The learned Judge who expressed 
his opinion in R. D. Sethna v. The National Bank of India (i), did 
not himself do so without doubt. But it is unnecessary for me to 
determine this question, because, assuming for the sake of argument 
that section lyS does apply that section makes no difference to the 
findings at which I have arrived ; for, if that section be applied to 
the plaintiff it must equally be applicable to the case of Nandy 
defendant. We have then this case. The shares clearly belonged 
originally to the defendant Nandy and were made over by him to 
Nikkamull Khetry as security for margin of shares carried by him on 
the express terms that he, Nikkamull Khetry, would not make them 
over to a third person. Notwithstanding, and I will assume in 
fraud of Nandy, Khetry pledged them on his own account to the 
plaintiff. I..et me assume that tlie plaintiff having no knowledge of 
the true facts took a valid pledge of the shares. Then Nikkamull 
Khetry, we will assume, in fraud of the plaintiff got back the shares 
without paying his debts and made them over to their lawful owner. 
Defendant Nandy took them without notice of any thing which had 
previously happened. It is conceded that if Nandy had got them 
back on payment of cash his title would have prevailed against the 
plaintiff. But it is said that it does not because, Nandy, it is alleged, 
did not pay cash, but took them in payment of an antecedent debt 
due by Khetry to him on general account. It is not clear what the 
transaction was, but it is certain, whatever it was, that Nandy was 
getting back his own property. He was not, as the learned Judge, 
has found, accepting property of a third person. 

(i) (1910) Bom. L. R. 870. 
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Mr, Sen says that Nandy was not entitled to get the property 
back except in terms of the letter, Exhibit (tA). But assuming 1916. 

that he did 'not receive it in accordance with such terms, that is no 
affair of the plaintiff, but a matter between ' the defendants. It was ix. 
open to Nikkamull to release the shares to their owner in any way ’ 

he liked provided that the transaction was not, as I assume, Woodnffe, j. 


fraudulent. The result is that whether the plaintiff had a valid 
pledge or not the shares are now in the possession of their original 
rightful owner unaffected by notice of any fraud and he is entitled 
to retain the shares against the plaintiff. The relief, to which the 
plaintiff is in such circumstances entitled, is against the defendant 
Nikkamull Khetry who is said to have defrauded him. He had 
got this relief in the decree which the learned Judge has made. 
The suit against the second defendant should in my opinion be 
dismissed. 

As for the argument that the evidence discloses a guarantee by 
the second defendant that the cheque would be honoured, that case 
was not made in the plaint or in the issues. There was no necessity 
in such a case to plead fraud. The case would have been a simple 
one of the receipt of a cheque in payment of a debt on the guarantee 
of a third party that he would be responsible if the cheque was 
not honoured. 

Moreover as Mr. Sircar argued this story is quite inconsistent 
with what happened in the Police Court proceedings in which a 
charge of fraud was made against defendant Nikkamull, in which no 
such charge was preferred against defendant Lalit Mohan Nandy. 
If, as Mr. Sircar pointed out, the evidence given by the plaintiff be 
true then it would go to exculpate the first defendant who said ‘.‘what 
shall I do, Lalit Mohan Nandy did not pay me any money” when 
the plaintiff made a complaint to him that his cheque has been 
dishonoured. On the contrary if the evidence is true that Nandy 
was present then a case might have been put forward (with what 
success I need not consider) against him. 

The appeal in my opinion succeeds and should be decreed with 
costs. The suit as against the appealing defendant should be 
dismissed with costs. 

Mookerjed J. : — -I agree that this appeal must be allowed; not* 

. withstanding the earnest endeavour made by Mr. Sen to support 
the decree which has been made in favour of the respondent by 
Mr. Justice Imam. 

The cardinal question in controversy is, whether the plaintiff 
respondent has acquired a valid ' lien on the shares in dispute. 
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These shares were owned by the appellant Lalit Mohun Nundy, 
who on the 3rd March 191*, deposited them with Nikkamull Khetry 
as margin in connection with certain speculative transactions. The 
terms of the agreement of deposit are before the Court ; and show 
conclusively that the bailee had no authority to deal with the shares. 
It is stated expressly that “the bailee will not be able to dispose of, 
to sell or to deliver to any one else, except the bailor, any of these 
shares without any written instruction for the same.” Notwith* 
standing this clear instruction, the bailee dealt with the shares and 
pledged them with the plaintiff as security for a loan. Prima facie, 
the plaintiff did not acquire a valid title to the shares on the basis 
of this transaction, for the pledger could not confer on the plaintiff 
a title better than what he himself possessed. The plaintiff is con- 
sequently driven to rely on section 1 78 of the Indian Contract Act 
which deals with cases of pledge by possessors of goods or docu- 
mentary titles to goods, and layi down that a person who is in 
possession of any goods or documents of title to goods, may make 
a valid pledge of such goods or documents, provided that the 
pawnee acts in good faith and under circumstances which are not 
such as to raise a reasonable presumption that the pawner is acting 
/mproperly. This section cannot avail the respondent, unless he 
is able to establish that the documents, which are certificates of 
shares, were either goods or documents of title to goods. It has 
not been and cannot be contended that they were documemts of 
title to goods ; but, on the authority of the decision of the Bombay 
High Court in R. D. Sethna v. TJie National Bank of India (i), 
the argument has been advanced that these certificates were goods 
within the meaning of section 1^8 of the Indian Contract Act. I 
am not prepared to accept this contention as well founded. Reference 
was made to the very comprehensive definition of the term ‘goods’ 
given in section 76 of the Indian Contract Act which lays down that 
in Chapter VII the word 'goods’ means and includes every kind of 
movable property. As section 178 is in Chapter IX, it would 
plainly be not right to extend the definition given in section 76 to 
the term ‘goods’ as used in sections not comprised in Chapter VII. 
If the legislature had intended that the definition given in section 
76 should have a wider application, we would have expected to find 
it in section 2 which is the interpretation clause of the statute. 
Our attention has also been drawn to section to8, the provisions 
whereof are similar to those of section 178. But this is of no 
assistance to the respondent, because, section to8 finds a place in 
(1) (1910) 12 Bom L. R. 870. 
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Chapter VII whereas section 178 finds a place in Chapter IX. 
Notwithstanding the decision of the Bombay High Court, I must 
consequently hold that the documents now before us are not ‘goods* 
Within the meaning of section iy8. 

If then section 178 does not apply, as I hold it does not, what 
is the position of the plaintiff? The defendant, at the time of the 
institution of the suit was in possession of the disputed shares. 
What had happened was that Nikkamull had obtained the shares 
from the plaintiff in return for a cheque which was later on dis* 
honoured. The shares were subsequently made over by Nikkamull 
to the defendant Nandy, the rightful owner, who is thus now in 
lx>ssession of the shares. Can the shares be pursued in his hand by 
the plaintiff? The answer must be in the negative. The plaintiff 
might have a remedy against the appellant if he could establish that 
the latter obtained possession of the shares by means of fraud. 
But no fraud was specifically charged as against him in the plaint, 
though fraud was charged against Nikkamull Khetry. In these 
circumstances, the elementary rule applies that fraud must be speci- 
fically alleged in the plaint in order that the plaintiff may succeed 
on the strength thereof against the defendant and the fraud so speci- 
fically alleged must be established beyond doubt. The appellant 
cannot properly be charged with fraud at this stage -of the pro- 
ceedings. But even if we concede for a moment that the plaintiff 
respondent is entitled to succeed on the ground of fraud now brought 
against the appellant, what is the position ? What is the fraud now 
charged ? As I read his deposition, the allegation is that on the 
2nd April the appellant made a false representation to the respondent 
that he had agreed to purchase shades for cash and would pay in 
the evening, fraudulently implying thereby, that if, in the circums- 
tances, the plaintiff accepted a cheque from Nikkamull Khetry, that 
cheque would be honoured. The statement made by the plaintiff, 
however, in his deposition does not bear out this allegation of fraud, 
and it must be considerably amplified and supplemented in order 
that this case may be supported. But the respondent is in a posi- 
tion of further embarrassment, if we remember that this specific 
case of fraud was not put to the appellant when be went into the 
witness-box. The substance of the matter then is that there was 
no specific charge of fraud against the appellant, in the plaint, the 
fraud which is now alleged is not established by the deposition of the 
plaintiff, and was never put to the defendant when he was cross-exa- 
mined. In these circumstances, it would clearly be wrong to allow 
lb e plaintiff to succeed against the appellant on the ground of fraud. 
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1 agree that this appeal must be allowed and the suit as against 
1916. tbe appellant, dismissed with costs. 

r^iit Mr. T. B. Roy ; — ^Attorney for the Appellant. 

Halidas. Mr. A. C. Ghost Attorney for the Respondent. 

Afooierjee, J. *• Appeal allowed. 
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Before 5iiV Lawrence Jenkins, K.C.I.E., Chief Justice and 
Mr. Justice Holmwood. 

RASHBIHARI DAS and others 

V. 

KUNJABIHARI PATRA and others.* 

^imitation Act (IX of igo8). Arts. ti6, 120 and 13a — Mortgage — Loan of Paddy, 

^Whcie a loan was taken of paddy and was promised to be returned with 
interest in paddy, a suit to realize the value of the paddy due by sale of im- 
movable propeHies given by way of security for the repayment of the loan is not 
governed by Art. 132 of the Limitation Act ; cither Art. 116 or Art. 120 applies. 
The suit cannot be treated as a suit to enforce payment of money charged upon 
' 'mmovable property. 

Suit on a mortgage. 

Appeal by the purchasers defendants. 

On the 30th May, 1896, one Kartick Baguli took a loan from one 
Dharanidhar Patra of 9^ maps of 'paddy and agreed to pay bari 
(interest in kind) at the rate of two salis per map per annum and to 
repay the principal quantity of paddy on the nth February, 1899. 
The borrower at the same time executed and registered a mortgage 
bond to secure the repayment of the loan. The bond provided that 
the interest would be paid in the month of Magh every year and 
that in default thereof the interest would be regarded as principal 
and interest thereon would run at the aforesaid rate until realization. 
After the deaths of the mortgagor and the mortgagee, representatives 
in interest of the mortgagee instituted a suit on the ixth February, 
1911, against the representatives of the mortgagor for recovery of 

T « Appellate Decree No. 1085 of 1913 against the decree of 

^ 5 A".* Judge of Zillah Bankura, dated the 7th of February, 1913, 

modifying the decree ol Babn Kunjabiharl Ballav, Munsiff of Khatra, died the 
13th of January, 1912. 
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Rs. 999 as the value of the paddy due, by sale of the mortgage 
properties. The defendants did not enter appearance ; but on the 
a 1st April, 1 91 1, the representatives of one Lakminarain Das were 
upon their own application added as defendants on the allegation 
that the mortgage property had been purchased by Lakminarain on 
the 6th January, 1902. These added defendants raised the question 
of limitation and contended that the suit was barred as against them 
and the property in their hands, as they had become parties to the 
suit more than 1 3 years after the due date. The Court of first 
instance gave effect to this contention under section 22 of the Limi* 
tation Act and dismissed the suit. On appeal the District Judge 
reversed the decision ; he held that the suit was barred as against 
the udded defendants yet he directed that the mortgage properties 
be sold for the satisfaction of the dues of the plaintiffs. The added 
defendants appealed to the High' Court. 

Babus Bipinbihari Ghosh and Bijaykumar Bhattacharyya for the 
Appellants. 

Babus Dwarkanath Chahrabarti and Nakuleswar Mookerjee for 
the Respondents. 

The judgment of the Court was delivered by 

Jenkins, C, J.— This is not a suit to enforce payment of money 
charged upon immovable property and so Article 133 cannot apply. 
Whether it be Article 1 16 or 120 that governs makes no difference. 
In our opinion the suit would be barred with a very large 
margin to the lead. At the same time we are unable to subscribe 
to the law expounded -by the learned District Judge. In disposing 
of the case on the ground tha tar^cle 132 is not applicable we must 
not be taken as accepting that the learned Judge’s view was otherwise 
correct. The decree of the lower appellate Court is set aside and 
that of the Munsiff restored with costs throughout 
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Appeal allowed. 
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Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir 
Asutosh Mookerjee, Knight, Judge. 

SURENDRA NATIT ROY and others 


V. 

DWARKA NATH CHUCKERBUTrY and others.* 

Civil Procedure Code {Act V of i<)oS\, See. txo, para, a — Property in dispute, 

value of— Valuation, how to be determined — Valuation in the plaint, whether 

estops the plaintiff— Admission, if rebuttable. 

Under the second paragraph of section i lo of the Code of Civil Procedure, 
the date of the decree or Anal order from which the appeal to Ills Majesty in 
Council is to be made is the material date, and as such the valuation of the 
property at the date of the institution of the suit is immaterial. 

The fact that the plaintiff valued his suit in the Court of the first instance at 
a sum less than Rs. 10,000, and paid Court-fees accordingly, does not debar 
him from raising the point that the property,which is in dispute in the appeal 
to his Majesty in Council is in fact valued at more than that sum. At the most 
it could only be taken as an admission, and it was one that might be rebutted by 
subsequent evidence. 

Application for leave to appeal to His Majesty in Council. 

Plaintiffs landlords brought a suit in the Court of the ist Munsiff 
at Alipore, District 24-Perganas, against the defendant for ejectment 
from a plot of residential land situate at No. lo-i Baishnabpara 1st 
Lane (now known as Burdwan Lane) measuring about i bigha and 
18 cottas held at a rental of Rs. 4-4 -3p. Plaintiff’s case was that 
the defendants were only ticca tenants, and notice was served on 
them for vacating the land in dispute, and as they did not do sp the 
present suit was brought. Defendants contended inter alia that they 
were mocurrari mourasi tenants, and as such were not liable to be' 
ejected. The learned Munsiff found in favour of the plaintiffs. On 
appeal the learned District Judge reversed the decision of the first 
Court An appeal from appellate decree was preferred to the High 
Court, which was dismissed under O. 41, r. xi of the Code of 
Civil Procedure. 

The plaintilis then made an application to the High Court for 
leave to appeal to His Majesty in Council against the decision of 
the High Court. 

* Privy Council Appeal, No. 18 of 1915, against the decision of a Division 
Bench of the High Court, dated the 14th December, 1914, in Appeal from 
Appdlate Decree, No. vjw of 1914, gainst the decree of H. P. Duval Esq., 
District Judge of 24-Pergannas, dated the i8th June, 1914, reversing that of 
Babu Puma Chandra Basu, Munsiff, Alipore, dated the 7th July, 1913. 
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A dispute - then arose as to the valuation of the land in dispute ; 
the appellants stated that on the basis of Rs. 350 to Rs. 500, a cotta, 
the valuation would be Rs. 13,300, and the respondents stated that 
the value of the land was only Rs. 3,300. Accordingly, an enquiry 
was directed to be made under Order XLV, r. 5 of the Code by 
the Munsiff, ist Court, Alipore, as to the value of the subject-matter 
in dispute, and the report together with the evidence having been 
submitted by him to the ?Iigh Court, the case was heard by 
Sanderson C.J. and Mookerjee J. 

Babus Divarka Nath Chuckerbutty and Kali Kinkar Chucker- 
butty, for the Appellants Petitioners. 

Babu Jyotish Chandra Hazra, for the Opposite Party. 

The following judgments were delivered : 

Sanderson C. J. — This is an application by the plaintiffs for 
leave to Appeal to His Majesty in Council. An action was brought 
by the plaintiffs against the defendants claiming ejectment from 
certain property. The plaintiffs allege that the defendants are 
lenants-at-will only while the defendants allege that they had" a 
permanent tenancy which had been granted by the plaintiffs’ 
predecessor to the defendants’ predecessor, and the Munsiff before 
whom the action was brought gave judgment for the plaintiffs and 
came to the conclusion that the tenancy was a terminable one on 
notice. Then there was an appeal to the District Judge who accept- 
ed the findings of fact arrived at- by the Munsiff but came to the 
conclusion that the tenancy was a permanent one and gave judgment 
for the Defendants. Thereupon the plaintiffs applied to a Division 
Bench of this Court for permission that the appeal, should be 
admitted under Order X LI, rule 1 1 of the Code of Civil Procedure. 
That application was rejected on the 14th December, 1914. The 
applicant now asks this Court for leave to appeal to His Majesty 
in Council against the order of this Court dismissing his application 
under Order XLI, rule ii. 

The first question raised by the Vakil for the Opposite Party is 
under section no. He says that under that section the subject 
matter of the suit must be of the value of Rs. 10,000 at the date of 
the institution of the suit, and also that it must be of that value at 
the date of the decree from which the Appeal to His Majesty in 
Council is desired. Now I think that without deciding whether this 
case does come within the first paragraph of section no of the Code 
of Civil Procedure as to which there may be some difficulty 
in^sipuch as there was no evidence as to the value of the subject 
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matter while this case was in the court of first instance, I think this 
matter does come within- the second paragraph of section i ro of the 
Code of Civil Procedure seeing that the decree or final order 
involves directly or indirectly some claim or question to or respect- 
ing property of the value of Rs. 10,000. The decree or final order 
must be the decree or final order from which the appeal is made, 
that is, the decree of the High Cou|$ of December 1914 and when 
one remembers that the question which it is desired to argue is this, 
whether upon certain given facts or data the tenancy is to be regard- 
ed as one at will or one of a permanent nature, it seems to me that 
this is a matter in which a substantial question of law is involved. 


The other question which I have to consider is whether the pro- 
perty is of the value of Rs. 10,000 or upwards. We have the report 
which was made at the instance of the High Court, dated January 
1916, which is to the effect that the property was worth Rs. 11,400. 
The learned Vakil says that this is all very well. The property may 
have been worth Rs. 11,000 in 1916 but it does not follow that it 
was worth that amount at the date of the institution of the suit. I 
do not think myself that that is the material date. I think the material 
date is the date of the decree from which Jhe appeal to the Privy 
Council is to be made and that date is admittedly December 1914. 
It may be said that even if that was the value of the property in 
January 1916, it does not follow that the value was the same in 
December 1914 inasmuch as according to the report the property 
has gone up by leaps and bounds within the last few years. When 
we look at the report especially at the materials upon which the 
Munsiff made his report we find from the evidence given by the 
valuer, that the property was Valued at Rs. 300 a cotta. He 
corroborated his opinion by referring to two conveyances of the 
land in the immediate neighbourhood which are dated the 4th and 
9th April 1914, and there seems to have been no other transaction 
subsequent to the dates on which the valuer based his opinion and 
consequently I think that the value arrived at by Mr. Warwick at 
Rs. 300 per cotta may be taken to have been the value of the pro- 
perty in 1914. Therefore the value of the property was above the 
requisite amount in December 1914, and for this reason the case 
comes within the second paragraph of section no of the Code of 
Civil Procedure. 


The property was at the date of the decree more than Rs. 10,000 
but the learned Vakil went on to argue that the plaintiff could not 
now assert that the property was worth Rs. 10,000 inasmuch as he 
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brought his suit in the MunsifTs Court and he paid court*fees on 
the annual rental of Rs. 4-4. 

Speaking for myself I do not think that the plaintiff is debarred 
from raising the point that the property which is in dispute is in 
fact of the value of Rs. 1 1,400. It may very well be that at the 
time he instituted the suit he thought if he could, according to the 
Rules of the Court, bring his case within the jurisdiction of the 
Munsiff he would be well advised to do so. The point taken by 
the learned vakil may have been a good one, for objecting to the 
jurisdiction of Munsiff in the Court of first instance. At the most, 
it would only be taken as an admission and it was one that might 
be rebutted by subsequent evidence that it was worth more than 
Rs. 10,000, 

For these reasons I think the application should be allowed and 
leave to appeal to His Majesty in Council granted. 

Mookerjed J. — I agree .that the petitioners have established 
that their application for leave to appeal to His Majesty in Council 
fulfils the requirements of section no of the Code of Civil Pro- 
cedure. The petitioners rely upon the second paragraph of the 
section which deals with cases where the decree involves, directly 
or indirectly, some claim or question to or respecting property of 
the amount or value of Rs. 10,000. They do not rely upon the first 
clause, which refers to cases where the amount or value of the 
subject matter of the suit in the Court of first instance is Rs. ie,ooo 
or upwards, and the amount or value of the subject matter in dis- 
pute on appeal to His Majesty in Council is also the same sum or 
upwards. They cannot take advantage of the first clause inasmuch 
as there are no materials on the record to show that the value of 
the subject matter of the suit in the Court of first instance, or in 
the Court of Appeal, was of the prescribed amount. The trial 
Court, however, has reported that the value of the property affected 
by the decree is over Rupees 10,000. The finding of that Court 
is somewhat loosely expressed and it may be plausibly contended 
that the value as determined by that Court refers to the value in 
iprfi. But the evidence on which the finding is based relates to 
transactions which took place in i9r4, and, consequently, we may 
legitimately hold that the trial Court has found that the value 
of the property affected by the decree was above Rs. ro,aoo, 
in 1914. The suit which was instituted in 19T2, was decreed by 
the Court of first instance on the 7th July 1913 On appeal 
to the District Judge, the suit was dismissed by him on the rSth 
June t9i4. A second appeal to this Court, was dismissed under 
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Order XLI, rule ii on the 15th December, i9i4> This dismissal 
operates in law, as an affirmance of the decree of the District Judge. 

The petitioners now pray for leave to appeal to His Majesty in 
Council against the decree of this Court, dated the 15th December 
1914, and the question consequently arises, with reference to what 
point of time is the value of the property affected by the decree to be 
determined for the purposes of section no. In my opinion, it is 
plain that when section no provides that the decree must involve, 
directly or indirectly, some claim or question to or respecting 
property of the value of Rs. 10,000 or upwards, the intention of the 
legislature is that the value is to be determined with reference to the 
date of the decree under appeal. This view is supported by the 
decision of the Judicial Committee in Allan v. Pratt (i), where the 
Earl of Selborne quotes with approval the observation of Lord 
Chelmsford in Macfarlane v. Leclaire (2), “that the judgment is to 
be looked at as it affects the interests of\he party who is prejudiced.' 
by it and who seeks to relieve himself from it by appeal ; if there is 
to be a limit of value at all, that seems evidently the right principle 
on which to measure it. The proper measure of value for deter- 
mining the question of the right of appeal, is the value of the 
judgment. It is on this principle that the Judicial Committee in 
Mohideen v. PitcJuy (3), held that in determining the value for the 
purposes of an appeal, the mesne profits upto the date of the decree 
are to be taken into account, and this view was followed by this 
Court in the case of Dalgleish v. Damodar\Naraian (4). The same 
principle was adopted by the Judicial Committee, when in the cases 
for Bank of New South Wales v. Owston (5) ; Gooroofersad 'i.Juggut 
Chunder (6) j Moti Chand v. Gc^iga Pershad (y), they ruled that 
interest upto the date of judgment is to be taken into account in 
determining whether the appealable value has been reached or not: 
Nand Kishore v. Pam Gulam (8). In my opinion, it is perfectly 
plain that under section no the point of time to be considered is 
the date of the judgment under appeal. If this principle is adopted, 
there is no room for controversy that in the case before us, the 
decree against which leave to appeal is sought does affect property 
of the value of Rs. 1 0,000 and upwards. 

The only other question is, whether the decree appealed a gai nsf, 
which is in affirmance of the decree of the Court immediately below. 


(I) (1888) 13 App. Cas. 780. 
( 3 ) U893) App. Cas. 193. 

( 5 ) (1879) 4 App. Cas. ayo. 
( 7 ) (1901) L. R. 29 I. A. 40. 


(2) (1882) IS Moo. P. C. C. 181. 
(4) (1906) I. L. R. 33 Calc. 1286. 
(6) (i860) 8 M. I. A. 166 (169). 

(8) (1912) 1 . L. R. 39 Calc. 1037. 
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involves a substantial question of law. As already explained by 
the Chief Justice, the question in controversy relates to the nature of 
the tenancy held by the defendants under the plaintiffs ; was that 
a permanent tenancy or a tenancy terminable by notice to quit. 
Ttie District Judge has in effect accepted the findings of the Court 
of first instance, but he has drawn from those findings a conclusion 
precisely contrary to that drawn by the trial Court. The question thus 
is, what inference may legitimately be drawn from the fact found and 
this clearly is a mixed question of fact and law as appears from a long 
line of cases reviewed in Maharam v. Telamuddin (i) and Raja 
Makund Deb v. Gopi Nath (2). In my opinion, there is no room 
for doubt that the appeal does involve a substantial question of law, 
and that a certificate must consequently issue that the case fulfils 
the statutory requirements both as regards nature and value. 

A. N, R. c. Leave granted. 

(i) (1911) IS C. L. J. 220. * (2) (1914) 21 C. L. J. 45. 


Before Mr. Justice D. Chatterjee and Mr. Justice Newboutd. 
GANGA CtlARAN DAS and another 


V. 

AKHIL CHANDRA SHAHA and others.* 

Limitation Act {/Jf of igo 8 ) Sec. i 4 t cl. a, explanations t and 2 — Civil Proce. 
dure Code {V of igoS), O. VLl,r,io — Return of plaint — Permission to reJUe 
in proper Comt— Order allowing further time — Court, power of— Suit, fling 
oj — Last day — Plaintiff, risk of — Prosecution of a suit in a Court — Return of 
’ plaint, termination on. 

The plaintiffs attached certain properties in execution of a decree against one 
of the defendants. Some of the other defendants also claimed the same proper- 
ties and their claims were allowed on the 3rd of September, 1908. The plaintiffs 
brought this suit on the 2nd of September, 1909 in the Court of the Munsiff who 
had no jurisdiction to try the suit. On the 23rd of June, 1910 the Munsiff ordered 
the plaint to be returned for presentation in the proper Covirt and directed the 
plaintiffs to pay costs. The plaint was returned cm the 27th of June, 1910 with 
the permission to rehlo it in the proper court within five days and an order fixing 

* Appeal from Appellate Decree No. 776 of 1913 against the decision of 
G. B. Mumford, Esq., Additional District Judge of Dacca, dated the 9th October 
1912, confirming the decision of Babn Sarat Chandra Sen, . Subordinate Judge at 
Dacca, dated the asth July, 191 1. 
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the amount of costs was recorded on the 30th June. The suit was refiled on the 
1st of July 1910 : 

Held, that the order allowing further time must be considered as a nullity. 

Held also, that a plaintiif who files his suit on the very last date available to 
him under the law of Limitation, takes the risk and the law does not make any 
provision for extension of time except in cases coming under clause 2 of Sec. 14 
of the Limitation Act. 

Held further, that the return of the plaint terminates the connection of the 
Court with the plaint which it cannot entertain and thoi^h the costs were calcu* 
latcd later, the plaintiffs were not prosecuting the suit in the Court of the Munsiff 
after that Court had returned the plaint and the explanations to Sec. 14 of the 
Limitation Act cannot be read as extending the time excluded, beyond the time 
when the plaintiff may be said to have'been prosecuting their suit. 

Appeal by the Plaintiffs. 

Suit for declaration of title and possession. 

Bahi Romesh Chandra Sen for the Appellants. 

Dr. Sarat Chandra. Bysack, Moulvi K, Fazlul Huq, Bobus 
Upendra Lai Roy, Bipin Chandra Bose, Sarat Caandta Datta, 
Prakash Chandra Pakrasi and Ratnendratnohan Majumdar for 
the Respondents. 

c. A. V. 

The judgment of the Court was delivered by 

D. Chatterjee, J. — The plaintiffs attached certain properties 
in execution of a decree against defendant No. 9. Some of the other 
defendants claimed the same and were successful. The claims were 
allowed on the 3rd of September 1908 and the plaintiffs brought this 
suit on the and of September 1909 in the Court of the Munsiff of 
Dacca. The defendants objected to the valuation of the suit and on 
the 23rd of June 1910 the learned Munsiff held that the suit was. 
undervalued and ordered the plaint to be returned and directed the 
plaintiffs to pay costs to the contending defendants. The plaint 
was accordingly returned on the 27th of June. The costs payable 
by the plaintiffs to the contending defendants were subsequently 
calculated in the office and on the 30th June an order fixing the 
amount at Rs. 25 was recorded in the order-sheet. When returning 
the plaint on the 27th of June the learned Munsiff directed that the 
plaint might be refiled in the proper court within 5 days. The 
plaint was actually refiled on the ist of July i9xx> within the 5 days 
so allowed. It is contended however that the suit is barred by 
limitation as the learned Munsiff had no authority to grant the addi- 
tional 5 days. The plaintiffs contend first that the Munsiff was 
right in granting time and secondly that the proceedings in the 
Munsiff 8 Court ended on the 3uth of June when the order assessing 
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costs was made and in either case they are within time. Expla- 
nation I to section 14 of the Limitation Act lays down that in ex- 
cluding the time during which a former suit was pending the day 
on which the suit was instituted and the day on which the proceed- 
ings therein ended shall both be counted. No further time is 
allowed as in clause 2 for going from o>ie Court to another. There 
is no other provision in the Limitation Act or in the Civil Proce- 
dure Code for allowing farther time 'and the order allowing further 
time must be considered as a nullity, see Hariias Roy v. Sarat 
Chandra {i). This view of the matter might cause hardship 
in some cases as the plaintiff might require time to secure further 
costs or to reach the new Court. But a plaintiff who files h is suit 
on the very last date available to him under the law of Limitation, 
takes the risk and the law does not make any provision for such 
time except in cases coming under clause 2 of section 14. But then 
if the proceedings in th^ suit in the Munsiff’s Court ended on the 
30th June the plaintiffs are still within time. Order VII, rule 10, Civil 
Procedure Code provides that on returning a plaint the Judge shall 
endorse thereon the date of its presentation and return, the name 
of the party presenting it and a brief statement of the reasons for 
returning it. 

The return of the plaint with these particulars therefore seems 
to terminate the connection of the Court with the plaint which it 
cannot entertain. So far as this case is concerned the costs were 
ordered to be paid by the order of the a 3rd of June so that no 
further judicial act remained to be done. The costs were calculated 
later but the plaintiffs had nothing to do with that ; they were not 
prosecuting the suit in the Court ,of the Munsiff after that Court 
returned the plaint and the explanation cannot be read as extending 
the time excluded beyond the time when the plaintiff may be said to 
have been prosecuting their suit. In this view of this matter the 
order for costs passed on the 30th June cannot be taken into consi- 
deration. The suit is therefore barred by limitation and it is not 
necessary to consider any other question. The appeal is dismissed 
with one set of costs to be divided among three sets of respondents. 

s. c. R. c. Appeal dismissed with costs. 

(I) (1913) *7 C. W. N. 515. 
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Bejort Sir Asutosh Mooketjee, Knight^ Judge, and Mr. 

Justice Cuming. 

GUNENDRA MOHAN GHOSH and others 

V. 

CORPORATION OF CALCUTTA.* 

House drain— Calcutta Municipal Act {tit B.C. of iSgg), Sec. aS6 — Drain 

vesting in the Corpo/ation, effect of. 

The fact that the drain is a house drain, made by the owner of the adjoining 
premises for the outlet of water therefrom, does not exclude it from the operation 
of section 286 of the Calcutta Municipal Act. 

When a road or a drain vests in a Municipality, the effect is not to confer the 
full proprietary right in the soil itself covered by the road or the drain on the 
Commissioners. 

Chairman of Naihati Municipality v. Kisorilal (i) and other cases referred to. 

The property of the local authority concerned' does not extend further than is 
necessary for the maintenance and user of the highway as a highway ; subject to 
this qualification, the original owner’s rights and property remain, and, if the 
highway ceases to be a highway, the owner becomes entitled to full and 
unabridged rights of ownership in the property. 

Appeal by the Flaintifis. 

Suit for declaration of title to land and for a perpetual injunction 
to restrain the defendant Corporation from interference with them in 
the exercise of their rights as proprietors. 

The material facts and arguments appear from the judgment. 

Babu Bhudeb Chandra Roy for the Appellant. 

Babu Debendra Chandra Mullick for the Respondent. 

* c. A. V. 

The judgment of the Court was delivered by 

Hookerjee, J. — This is an appeal by the plaintiffs in a suit for 
declaration of title to land and for a perpetual injunction to restrain 
the defendant Corporation from interference with them in the 
exercise of their rights as proprietors. The case for the plaintiffs is 
that the disputed land appertains to their premises 13/3 Circular 
Garden Reach Road, that their predecessor constructed a drain 
thereon for the outlet of water from the premises, and that on the 

*Appeal from Appellate Decree No. 184 of 1912, against the decision of Babu 
Bhi^bati Charan Mitra, Subordinate Judge of 24>Peiganas, dated the aoth 
September, 19x1, modifyii^; that of Babu Amrita Lai Palit, Munsiff of Alipore, 
dated the ayth July, 1907. 

(I) (1886) 1 . L. R. 13 Calc. 38. 
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29th May, 1906, two of the officers of the Corporation had caused Ci^. 

the land to be included within the boundaries of the adjoining 1916. 

street The plaintiffs assert that such unlawful action on the Gunendra 

part of the Corporation had rendered jjt necessary for them to obtain corporation of 

a declaration of their title and injunction so as to secure them from Calcutta, 

future interference. The defendant Corporation resisted the claim Moohi^e J 
on the ground that the land was not the property of the plaintiffs, — 


that the drain was a part and parcel of the public street, an<^ that 
it was in any event a public street within the meaning of section 336 
of Act III of 1899 B. C. and had become vested in the Corporation 
and was their property. The Court of first instance found in 
favour of the plaintiffs on the question of title, and granted them 
a perpetual injunction. On appeal the Subordinate Judge reversed 
this decision and dismissed the suit. On second appeal to this 
Court, the case was remanded for re-consideration with special 
reference to an produced by the plaintiffs in proof of 

their alleged title to the land in controversy. The Subordinate 
Judge, after remand, has declared the title of the plaintiffs to 
the site of the drain, but has refused the injunction on the ground 
that as the drain had vested in the Corporation, the right of the 
plaintiffs had been extinguished. The decree as drawn up is pos- 
sibly not in exact conformity with the judgment. The plaintiffs 
have now appealed to this Court, and have pressed their claim for 
an injunction ; there is no cross appeal by the Corporation upon 
the question of title. Consequently, we must proceed on the 
assumption that the land in suit covered by the drain appertains to 
the premises owned by the plaintiffs. 

Section s86 of the Calcutta Municipal Act, 1899, provides that 
all public drains and all drains in, alongside or under any public 
street, whether made at the charge of municipal funds or otherwise, 
and all works, materials and things appertaining thereto, shall vest 
in the Corporation. The drain which passes over the land in suit 
is not a public drain within the meaning of this section, but is a 
drain alongside a public street. Section 3, clause 16, shows that 
the term drain includes a house-drain ; consequently, the fact that 
the drain is a house-drain, made by the owner of the adjoining 
premises for the outlet of water therefrom, does not exclude it from 
the operation of section 286. What then is the precise effect when, 
under section 386, a drain vests in the Corporation ; does the Cor- 
poration thereby become the proprietor of the soil ? The question is 
by no means of first impression. It has been ruled in a long series 
of decistoqs that when a road or a drain vests in a Municipality, 
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the effect is not to confer the full proprietary right in the soil 
itself covered by the road or the drain on the Commissioners : 
Chairman of Naihati Municipality v. Kisorilal (r) ; Modhusudan v. 
Promodanath (a) ; Chairman of the Howrah Municipality v. Kshetra- 
hrishna {$): Nihalchand v. Azmat AH (4); Nagarv. Municipality 
of Dhandhuka though possibly a different view was taken in 
Municipal Commissioners of Madras v. Sarangapani (6). The 
princfple applicable to cases of this character was elaborately ex- 
amined by Sir V. Bhashyam Ayyangar, J in Sundaram v. Muni- 
cipal Council of Madura (7), which was followed in Mada Thapu 
V. Secretary of State (8). It was pointed out that the legal 
effect of the statutory vesting of a street in a Municipality is 
not to transfer to the Municipality the ownership in the site or 
soil over which the street exists ; the street, qua-street, vests in 
the Municipality, that is, the surface and so much of the air- 
space above and so much of the soil below the surface as is 
reasonably necessary to enable the Municipality adequately to 
maintain and manage the street as a street, was vested in and 
belonged to the Municipality. This conclusion is in conformity 
with what has been recognised as settled law in England and 
America. In England, the effect of a statutory provision whereby 
a road or drain is made to vest in a County Council or County 
Borough, is, not to transfer the free-hold to the authority concerned, 
but merely to vest in them the property in the surface of the street, 
road or drain and in so much of the actual soil below and air above 
as may reasonably be required for its control, protection and 
maintenance as a high way or drain for the use of the public ; to this 
extent only, the owner is divested of his property. The Courts will 
not presume that the intention of the Legislature was to confiscate 
private property and vest it in a public Corporation without com- 
pensation granted to the proprietor. The reasonable inference, on 
the other hand, is that the right of the owner was intended to be 
abridged, only to the extent necessary for the discharge of the 
statutory duties imposed on the Corporation for the benefit of the 
public. Reference may usefully be made to the decision of the 
House of Lords in Tunbridge CorporaHon v. Baird (9) and of the 
Judicial Committee in Sydney Municipal Council v. Young (10). 

(I) (1886) I. L. R. 13 Calc. 171. (3) (1893) I. L. R. 30 Gale. 738, 

(3) (1906) I. L. R. 33 Calc. 1290 (1303). (4) (18S5) I. L. R. 7 All. 362. 

(5) (1887) I. L. R. 13 Bom. 490. (6) (1895) I* R* ’’9 Mad. I 54 > 

(7) (1901) I. L. R. 35 Mad. 635. (8) (190.3) I. L. R. 37 Mad 386. 

(9) (1896) App. Cas. 434, (JO) (1898) App, Cas. 457. 



HIGH COUHT. 


VOL. XXIV.] 


i6t 


In the former case, Lord Halsbury held that the street qua-street 
and so much of the actual soil of the street as might be necessary 
for the purpose of preserving, maintaining and using it as a street, 
had vested in the Corporation. Lord Herschell added that the vest- 
ing of the street vested in the Urban authority such property and such 
property only as was necessary for the control, protection, and 
maintenance of the street as a highway for public use. In the latter 
case. Lord Morris observed that the vesting of a street vested no 
property in the Municipality, beyond the surface of the street and 
such portion as might be absolutely necessarily incidental to the 
repairing and proper management of the street ; it did not vest the 
soil or the land in them as owners, that is, the street vested in them 
qua-street and not as general property. The doctrine thus formu- 
lated has been recognised and applied in a variety of cases : BagsAato 
v. Buxton Local Board (i) •, Rolls v. Saint George Vestry (a); 
Wandsworth Board v. London and S. W. Ry Co, (3) ; Finchley 
Electric light Co, v. Finchley Urban Council (4) ; Coverdale v. 
Charleton (5) ; Poplar Corporation v. Millwal Dock Co. (6) ; Hyde 
Corporation v. Oldham (7) ; Foley v. Dudley Corporation (8) ; London 
and N. W, Ry Co, v Westminister Corporation (9), reversed (10) ; 
Lodge H, C, Co, v, Wednesbury Corporation (ii); Wandsworth v. Unit- 
ed Telephone Company (12); Battersea Vestry v. County of London (13); 
Mayor of Birkenhead v. L. N, W. Ry. Co, (14) ; Lord Provost of 
Glasgow v. Glasgow S, W. Ry, Co. (1$). No useful purpose would 
be served by a minute analysis of the varying circumstanc cs of these 
decisions ; but the general principle deducible may be summarised 
to be that the property of the local authority concerned does not 
extend further than is necessary for the maintenance and user of 
the highway as a highway, that, * subject to this qualification, the 
original owner’s rights and property remain, and that if the highway 
ceases to be a highway, the owner becomes entitled to full and 
unabridged rights of ownership in the property. A similar view has 
been adopted in the Courts of the United States, where 
the question of the precise interest taken by the Municipal 
Corporation has sometimes arisen in relation to title to under-ground 


(i) (1875) I Cb. D. 220. 

(3) (186I) 31 L. J. Ch. 854. 
( 5 ) (1878) 4 Q. B. D. 104. 

(7) (1900) 64 j; P. S 9 «- 
( 9 ) (1904) * Ch. 759 . 

(II) (1908) App. Cas. 323. 
(13) (1899) I Ch. 474 * 

(IS) (189s) 


(2) (i8So) 14 Cb. D. 785. 
(4) ( 1903 ) 1 Ch. 437 . 

(6) (1904)68;. P. 339, 

(8) (1910) I K. B. 317. 

(10) (1905) App. Cas. 426. 
(12) (1884) 13 Q. B. D. 904. 

(14) (1885) IS Q. B. D. 572. 
). Cas. 376. 
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minerals or alluvial accretions. The doctrine has been adopted 
that the property or estate vested in the Municipality is such only 
as is necessary for street purposes and is in trust for public uses and 
not for purposes of profit and emoluments : Dillon on Municipal 
Corporations, (1911), Vol. Ill page 1691 ; Banks v. Ogden (i) ; 
Thomas v. Hunt (2) ; Donovan v. Albert (3) ; City of Leadvilk v. 
Bohu Mining Co. (4). In some of these cases, reference was made 
with approval to the decisions in Tunbridge Wells v. Baird (5) 
Coverdak v. Charkton (6) Wednesbury v. ILodge Hoiks Colliery 
Co. (7) in support of the view that the intent and pur- 
pose of a Municipal Statute is to clothe the city in its 
governmental capacity with the entire title to the streets, as 
such, for public use, and not for the profit or emolument of the 
city, in other words, the interest or estate thus conferred upon the 
Corporation is limited and not absolute, limited by the purposes 
which the legislature had in view when the Corporation was created. 

In the light of these principles, it is obvious that there was no 
foundation for the claim of the Corporation to include the disputed 
land within the boundaries of municipal land. The plaintiffs are 
accordingly entitled not merely to a declaration of their title, which 
has been unsuccessfully contested by the Corporation but also to a 
perpetual injunction. The injunction will restrain the Corporation, 
its officers and servants, from interfering with the exercise, by the 
plaintiffs, of their right of ownership in the disputed land, except 
in so far as such interference may reasonably be required for the 
control, protection and maintenance of the drain thereon for the 
use of the public. 

The result is that this appeal is allowed and the decree of the 
Subordinate Judge set aside in so far as it dismisses the claim for 
a perpetual injunction. In supersession of the decree of the Subor- 
dinate Judge, a decree will be made to the following effect. “The 
title of the plaintiff is declared to the disputed land ; it is further 
declared that the drain thereon has vested in the Municipality as 
a drain. The defendant Corporation its officers and servants are 
hereby perpetually restrained from interfering with the plaintiffs in 
the exercise of their rights as proprietors of the disputed land, 
except where such interference may reasonably be required for the 

(i) (1867) 2 Wallace 57. (2) (1896) 134 M. O. 392 1 32 L. R. A. 857. 

(3) (1902) n N. D. 289 ; 58 L. R. A. 775 ; 95 Am. St. Rep. 720. 

(4) (1906) 37 Colo. 248; 8 L. R. A. N. S. 422. 

(5) (1896) App. Cas. 434. (6) (1878) 4 Q. B. D. 104. 

(7) (1907) I K. B. 78 ; (1908) App. Cas. 328. 
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control, protection and maintenance of the drain for the um of 
the public.** 

As the plaintiffs have eubstantially succeeded, they are entitled 
to their costs in all the Courts. 

A. T. M. Appeal allmed. 
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Befort Sir AsuiosA Mooktfjee^ Knight^ Judge^ and Mr. Ju$tia 

Cuming. 

JAGABANDHU SAHA 

V. 

MAONAMOYI DASI * 

Bengal Temncy Act {VIIl ef i88s\ Sec. S cl. Applicability— Tenancy^ if 

to be of joo bighas at the date of suit — Presumption^ if applicable to a tanancy 
existing before the coming into operation of the Act — Sub-division of tenancy — 
Incidents of divided tenure — Tenancy^ real nature of^ how determined — Occu- 
pancy raiyat holding at a rent not changed for 40 years^ if raiyat at fixed rate. 

Clause 5 of section 5 of the Bengal Tenancy Act is not restricted in its appli- 
cation to suits or proceedings between landlords and tenants under the Act. 
Neither is it limited to cases of tenancy of more than loo bighas in existence as 
such at the date of the institution of the suit wherein the question of the nature 
of such a tenancy arises for determination* 

The clause i.s a provision, not of substantive but of adjective law ; it lays 
down a presumption and changes the burden of evidence* The presumption 
is applicable to tenancy which existed before the commencement of the Act. 
The clause only codifies what had been a recognised doctrine under the old law. 

The clause is applied to determine the character of the tenancy of 126 bighas, 
although that tenancy has been sub-divided ^ into two tenancies before the Bengal 
Tenancy Act came into operation. The tenure being divisible, the fact of sub- 
division does not create a breach of its continuity ; and each fragment carved out 
of the original tenure retained its incidents. 

Adit V. Sukhraj (1) and Chandra Kant a v. Ram Krishna (a) referred to. 

The fact that some tenants of the land themselves carrieSl on cultivation and 
did not collect rent from under-tenants, is not by any means decisive as to the 
character of the tenanqr. The real nature of the tenancy is determined by proof 
of the purpose of the original grant. 

* Appeals from Appellate Decrees Nos. 2963 and jajo of 1913, against the 
decision of S. C. Mallik Bsq., District Judge of N^ia, dat^ the 30m July, 1913, 
affirming that of Baba N^endra Nath Dbar, Subordinate Judge of Nadia, dated 
the 2310 December, 1912. 

(I) (i 9 ia)i 7 C.L. J. 43 S* 
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Bibkudmdra ▼. Dthtndra (1) referied to. 

T^e mere forbearance 00 the part of the landlord to claim enhanicement of 
rent from an occupancy raijrat for 40 y^eats, does not lead to an ii^eren^e tlut 
the "mi^nal contract was for payment of rent by the tenant at a fixed rate 
for ever. 

Appeals by both parties. 

Sait for ejectment. 

The material facts and arguments appear from the judgment. 

Sir S, P. ISnhat Dr. Dwarka Nath Mittcr and Babu Debendra 
Nath Mandal for the Appellant in No. 2963. 

Babus Mahendra Nath Roy and D. N. Bagchi for the Respon- 
dent in No. 2963 and for the Appellant in No. 3450. 

Babu Biraj Mohan Mojutndar (for Dr. Dwarka Nath Mitter) 
for the Respondent in No. 3450. 

The judgment of the Court was deli^red by 

MookerjdOi J. — ^The subject matter of the litigation, which has 
culminated in these appeals, comprises the lands of three tenancies 
held by one Kaliprasanna Pal under the plaintiff. The plaintiff 
asserts that the tenancies were non-transferable, and, yet, on the 
2and June 1909, the tenant transferred the lands, to the defendant 
who entered into wrongful possession. He consequently instituted 
this suit on the 20th September T911, for recovery of possession on 
declaration of title. His claim was resisted substantially on the 
ground that the tenancies were transferable. As regards the first 
two tenancies, each of which consisted of 25 bighas of land, the 
defendant alleged that they were ryoti holdings held at a fixed rent 
and were consequently transferable in the same way as a permanent 
tenure under section 18 of the <- Bengal Tenancy Act. As regards 
the third tenancy, which comprises an area of 63 bighas, she 
pleaded that it constituted a transferable tenure. The Court of 
first instance came to the conclusion that the first two tenancies 
constituted non-transferable occupancy holdings and that the third 
was a transferable tenure. In this view, the Subordinate Judge 
made a decree in favouy of the plaintiff for the lands comprised in 
the first two tenancies and dismissed his claim in respect of the 
lands included in the third tenure. Appeals were thereupon pre- 
ferred against the decision of the Subordinate Judge as well by the 
plaintiff as by the defendant The District Judge has dismissed 
both the appeals and affirmed the decision of the trial Court In 
this Court, the decree of the District Judge has been assailed by- 
(I) (*913) ao C. L. j. 140. 
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each of the parties in so far as that decision is adverse to his 
interests. 

The question for determination in the appeal preferred by the 
plaintiff is, whether the lands comprised in the third tenancy 
constitute a transferable tenure. It has been found by both the 
Courts below that the 63 bighas now in suit formed part of a tenure of 
126 bighas, which was divided into two tenancies of 63 bighas each, 
at some date anterior to the commencement of the Bengal Tenancy 
Act. They have held in substance that the statutory presumption 
embodied in clause 5 of section 5 of the Bengal Tenancy Act is 
applicable to the circumstances of this case, that, till the contrary is 
proved, the tenancy of 126 bighas must be presumed to have been 
a tenure, and that, consequently, the lands now in suit, which 
comprise one*half of the lands included in that tenure also constitute 
a tenure. This view is assailed by the appellant, who assigns 
three reasons in support of the contention that clause (5) of section 5 
has no application to the present litigation namely, firsts that the 
clause like section 50, is limited in its application to suits or 
proceedings between landlords and tenants under the Bengal 
Tenancy Act ; secondly^ that the clause is applicable only to lands 
which constitute a tenancy of more than 100 standard bighas at the 
date of the institution of the suit wherein the character of that 
tenancy requires determination ;}and, thirdly^ that the clause is, in any 
view, limited in its application to tenancies which existed as tenancies 
of more than 100 standard bighas at the date of the commence- 
ment of the Bengal Tenancy Act. 

The first branch of this contention is sought to be supported by 
reference to section 50. In our opinion the terms of clause 5 of 
section 5, when contrasted with the hinguage used by the Legislature 
in section 50, show conclusively that there is no foundation for the 
argument. Sub-section 2 of section 50 states explicitly that the 
presumption mentioned therein applies only to suits or proceedings 
under the Act : MahaKr v. Fox (1) ; Bazlal v. Satis (2) ; Nitya- 
Hand v. Nand Kumar (3). If the Legislature had desired that 
clause 5 of section 5 should have a similarly restricted application, 
appropriate words might have been used to indicate that intention ; 
and it would be clearly wrong to read into the section words not to 
be found there. There is thus no substance in the first branch of 
the contention of the appellant. 

The second branch of the contention is equally groundless. The 

(») (1909) 9 C. L. J. 467. (a) (*911) 13 C. L. J. 4 x 9 . 

( 3 ) (« 9 «»> *3 !C. L. j. 415 . 
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wgument is that clause 5 is limited to cases of tenancies pf more 
ihati 100 bighas in existence as such at the date of the institution 
of the suit wherein the question the nature of such a tenancy 
arises for determination. The answer obviously is that the language 
used by the Legislature in clause 5 is perfectly general and does 
n(M support this nanow construction. As is clear from the decisions 
in Bengal Indigo Co. v. Baghubao Das (i), and Kkatajan v. Aswini 

(а) , the presumption applies to cases of tenancies created before 
the Act came into force. 

The third branch of the contention of the appellant has been 
sought to be supported by an appeal to the principle that a statute 
is deemed to be, prima facie, not retrospective in its operation. 
The rule on this subject is well- settled and is accurately stated by 
I.opes L. J. in the case of In re School Board Election for Parish of 
Pulborough (3). “Every statute which takes away or impairs vested 
rights acquired under existing laws or ^creates a new obl^ation or 
imposes a new liability or attaches a new disability in respect of 
transactions already past, must be presumed to be intended not to 
have a retrospective effect.” As Wright J. observed in In re 
Athlumney (4), “a retrospective operation is not to be given to a 
statute so as to impair an existing right of obligation, otherwise than 
as regards matter of procedure!* or, in the words of Lord Selborne, 
in Marin v. Stark (5), quoted by Lord Morris in Reynolds v. A. G. 

(б) , “words not requiring a retrospective operation, so as to c^ect an 
existing status prejudicially, ought not to be so construed.” What, 
then, is the true position, when we test the scope of clause 5 of 
section 5 in the light of these principles. We cannot, by any stretch 
of language, hold that it creates any new rights, or purports to affect 
any rights created before the cohimencement of the Bengal Tenancy 
Act. It simply furnishes a mode of proof of the character of 
tenancies of certain descriptions. If the area held by a tenant exceeds 
roo standard bighas and a question arises as to the status of such a 
tenant, the Legislature lays down that the tenancy is to be presumed 
to be that of a tenure-holder ; but, be it noted, that the presumption 
thus raised is rebuttablb. The clause is, consequently, a proviMon, 
not of substantive but of adjective law ; it lays down a presumption 
and changes the burden of evidence. Whereas, in the absence of 
the presumption, the party who affirmed that the tenancy was of a 

Cl) (1896) L. R. as I. A. <58 ; I. L. R. a4 Calc. 373. 

(2) (1909) 9 C. L. J. SsM. (3) (1894) I Q. B. yas (737), 

(4) (1898) 3 Q. B. 547 (551). (S) (1890) IS App. Cas. 384(388). 

(6) (1896) A. C. 340 (344). 



aiOHT COUET. 


3«7 


VoL. XXIV.) 

particular description would ha/ve to give evidence in support of his 
contention, the j>resumption, where it applies, relieves the party 
relying thereon from the obligation to furnish such proof in the 
first instance. If in respect of a tenancy, the area whereof exceeds 
too bighas, it is contended that the tenant is a raiyat and not a 
tenure*holder, the burden of proof lies upon the party who makes 
the ^assertion, that is, he has to rebut the presumption. In 
substance here as in other cases the effect of the presumption is 
to shift the burden of evidence or the burden of proof as it is 
sometimes inaccurately called. The establishment of the presump* 
tion of law by proof of facts from which it arises sustains the 
burden of evidence*and so far as it extends shifts it to the opposing 
side. This* is implied by the fact that it creates a prima fcuie case ; 
for the burden of evidence rests always on him who has- to create 
or meet such a case, according as he has or has not the burden 
of proof properly so called^; consequently the theoretical effect of 
a presumption is that it is a legal ruling which affects the duty of 
producing evidence. This may have important practical consequent 
ces but that does not alter the quality of a presumption and make 
it a rule of substantive law rather than a rule of mode of proof. 
We can {see no valid reason why the presumption should not 
be applied to a tenancy which existed before the commencement of 
the Bengal Tenancy Act ; ond might as well contend that the 
provisions of the Indian Evidence Act are inapplicable to events 
and circumstances which took place before the commencement of 
that Act. Reliance, however, has been placed upon a passage from 
the judgment of the Judicial Committee in the case of BengcU 
Indigo Company v. Raghubar Das (i) where Lord. Watson observed 
that “it was not necessary to notice the reasoning which prevailed 
in either of the Courts below, because it entirely ignored the 
statutory definition of the word 'raiyat* contained in section 5, sub- 
section 5, which was in the following terms : “where the area 
held by a tenant exceeds 100 standard bighas, the tenant «haii 
be presumed to be a tenure-holder until the contrary is shown.** 
Possibly, Lord Watson intended to refer to the definition of the 
term ‘raiyat* as given in section 5, sub-section 2, for sub-section 5 
does not at all define the term raiyat ; it lays down, as we 
have explained, a statutory presumption in respect of a tenancy 
which exceeds 100 standard bighas in area, a presumption 
which is I expressly made operative only till the contrary 
is established. We may further point oUt that the pre- 
(0 (1896) 1 . L. R. 24 Cslc. 272. 
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sumption embodied in Rule 5, d. (5) does not incorporate a novel 
principle into our law but merely codifies what had been a recog- 
nised doctrine under the old law. The cases of Dhanpat v. 
Gooman (t) ; Gopimohan v. Sibchandm (s) and Satn/ckandra v. 
Ratubuddin (3) show that the area of the land held by the tenant 
was taken into consideration along with other circumstances in the 
determination of the question of status. The only difference caused 
by the adoption of the presumption is that we have now a definite 
rule of evidence, a crystalized mode of proof for as Mfalker. J. puts it 
in Cogdell v. Ry. Co. (4) "an inference is nothing more than a per- 
missible deduction from the evidence, while a presumption is com- 
pulsory and cannot be disregarded.** We do not think it wbuld be 
right to put a narrow construction upon the presumption so as to 
defeat the object which the liCgisIature had in view namely to 
import certainty into the law and thereby to shorten, if not to pre- 
vent, litigation. We are consequently of Opinion that sub-section 5 
of section 5 may be properly applied to determine the character of 
the tenancy of 126 bighas, although that tenancy had been sub- 
divided into two tenancies before the Bengal Tenancy Act came 
into operation. The tenure was divisible ; the fact of sub-division 
clearly did not create a breach of its continuity ; and each fragment, 
carved out of the original tenure, retained its incidents : ^dt/ v. 
Sukkraj (5) ; Chandrakanta v. Ramkrishna (6). The tenancy of 
63 bighas now in suit has thus been rightly held to be a transferable 
tenure. Though it was open to the plaintiff landlord to establish 
the contrary, he has failed in the attempt. The only circumstance 
whereon reliance has been placed on his behalf is that some tenants 
of the land themselves carried on cultivation and did not collect 

c 

rent from under-tenants. That fact, however, is not by any means 
decisive as to the true character 'of the tenancy : Bibhudendra v. 
Debendra (7). The real nature of the tenancy would be determined 
by proof of the purpose of the original grant ; Durga v. Kalidas (8) ; 
Prannatha v. Nilmani (9) ; Promoda v. Asiruddin (10) ; Bamapada 
V. Midnapon Zemindari Co. (ii) ; but it has not been shown that 
the tenancy,, though in respect of I a6 bighas, was created for the 
purposes of cultivation by the grantees. The presumption thus stands 

(1) (1864) W. R. Gap. No. Act X. Rut. 61. 

(2) (iSCa) I W. R. 68. (3) (1909) 16 C. L. J. ayi. 

(4) (1903) 132 N. C. 852. (5) (191a) 17 C. li. J. 435> 

(6) (1916) 20 C. W. N. 1002. (7) (1913) 20 C. L. J. 140. 

(8) (1881) 9 C. L. R. 449. 

(9) (*911) 14 C. L. J. 38 I IS C. W. N. 90a. 

(10) (19") <5 C. W. N. 896. (II) (191S) 16 C. L. J. 33a. 
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unrebiltted and we mast hold that there is no substance in the con* 
tention of the appdlant The appeal is consequently dismissed 
with costs. 

We have next to deal with the appeal of the defendant, which 
involves the determination of the question of the true character of 
the first two tenancies. These tenancies are admittedly agricul* . 
tural holdings ; the only point of difference is that while the plaintiff 
landlmd alleges that the tenancies were non-transferable occupancy 
holdings, t he defendant p urchase r asserts tha t .they- constituted 
holdings at fixed rates of rent The burden clearly lies upon the 
defendant to establish the truth of her allegation. It is plain that 
the tenancies were not transferable by local usage or custom. It is 
equally plain that sub-section 2 of section 50 has no application, 
because this is a suit, not under the Bengal Tenancy Act, but under 
the general law for ejectment of an alleged trespasser. The defend- 
ant is consequently driven^o rely upon the conduct of the parties, 
in the absence of direct evidence as to the terms of the original 
contract between them. No document is produced nor is oral 
evidence forthcoming to show that at the time when the grants were 
made, the rent was fixed in perpetuity. But the defendant has 
proved that the rate of rent has not been changed during the last 
40 years ; she also asserts that the origin of the tenancies is un- 
known, although the Courts below have concurrently held that the 
tenancies were created 40 years prior to the institution of the suit ; 
this however, it is said, is not based on any evidence on the record. 
We shall assume in favour of the defendant that the time of the 
origin of the tenancies is unknown and that there is no direct evi- 
dence of the terms of the initial contract between the parties. The 
question, consequently, arises, whether from these circumstances, it 
follows as a matter of law that the contract of tenancy in its incep- 
tion must have been a tenancy at a fixed rate of rent. In support 
of the affirmative of this proposition, reference has been made on 
behalf of the defendant-appellant to the decision of this Court in 
MttAafwn Cha^rasi v. Teltamuddin Khan (1). That was a 
case of a non-agricultural tenancy, let out for residential pur- 
poses. It was established that the origin of the tenancy was 
unknown, that the land had been held at a small and uniform 
rate of rent for at least 60 years, and that the holding had been 
treated, as transferable and heritable. The Court below declined to 
infer from these circumstances that the tenancy was permanent, 
because there was no permanent substantial structure erected by 

(t) (1911) IS C. L. J. aao. 
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the tenant bn the land. This court reversed Uiat decision, held 
that the question was of mixed law and fact, and concluded, on the 
authority of a long line of decisions of the Judicial Committee, 
that from the facts proved, the only inference deducibie was that 
the tenancy in its inception was permanent. The case b^re us is 
of a very different character. Here, we have two plots of agricul* 
tural land held by tenants who have been unquestionably occupancy 
raiyats ; their rent has not been altered for a term of 40 year^; and 
the origin of the tenancies is unknown. Can we hold as a matter 
of law that the only inference l^itimately deducibie from these 
&cts is that at the inception of the tenancies, the rent was, by agree* 
ment of parties, fixed in perpetuity ? It is plain that the inference 
as to the terms of the original contract is drawn from the conduct of 
the parties. The only conduct of the' plaintiff or his predecesso r 
whereupon reliance is placed hy tha defftndant is hi" 
claim enhancement of rent for a period df 40 years. Does such for* 
b^rance on the part of the landlord necessarily Justify the inference 
that the contract of tenancy in its inception was for payment of rent 
fixed in perpetuity ? The answer must obviously be in the negative. 
The conduct of the landlord, though consistent with the hypothesis 
that the rent was fixed in perpetuity, is equally consistent with a 
very different hypothesis. The landlord might not have sued for 
enhancement of rent, because in view of the amount of rent already 
fixed as well as the character of the land comprised in the tenancies 
no further rent could be l^itimately claimed. We have no informa* 
tion about the history of the bolding, or the condition of the land 
included therein. We do not know what would be fiiir rent at the 
present time or would have been the fair rent during years past. 
In these circumstances, from the mere forbearance on the part of the 
landlord to claim enhancement of rent even for 40 years, the infer- 
ence does not follow as a matter of course that the original contract 
was* for payment of rent by the tenant at a fixed rate for ever. 

I If we were to accede to tha nnntttntinn ftf the defend ant app el l ant, 

I we woul d be driven jto hold in substan ce that ev^ landlotdjsbo 
refrains from the institution of a s uit fo r enhancement of rent of an 
occupanc y holding , does so at hif peril Md that his forbearanc e, 
^however just, will raise a presu m ption against him that the ten ant 
’held at a rent fixed in perpe tuity. From whatever standpoint w;i 
, {eim^ne the case, it thus transpires that this appeal also is groundl^ 
and must be dismissed with costs. 
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Before Mr. justice D. ChatUrjee and Mr. Justice Newbould. 

SHAIKH SAHAD 

V. 

KRISHNA MOHAN BASAK. * 

Rent, suit for — Original tenant, heirs of — Liability, if joint and several — Decree 

against one, if maintainable — Indian Contract Act (IX of 1873), Sec. 4J. 

In a suit by a co>shaier landlord for arrears of rent against the heirs of the 
original tenant the G>urt below passed a money deerbe, against one of the 
defendants only for the entire claim : 

Held, that the decree could not stand inasmuch as it was not a case of a Joint 
contract which might be enforced against any of the joint contractors, but the 
defendants became jointly interested by operation of law in a contract made by a 
single person. 

Sir Rameswar Singh V. faideb f ha (i) ani fogendra Hath Roy v. Alagendra 
Narain Handi (2) distinguished. 

Kasi Kinhar Sen v. SatyendAs Math Bhadra (3) followed. 

Appeal by Defendant No. i. 

Suit for rent. 

The material facts will appear sufficiently from the judgment. 

Badu Surendra Nath Das Gupta for the Appellant. 

Dr. Sarat Chandra Bysack and Babu Chandra Sekhar Sen for 
the Respondent. 

c. A. V. 

The judgment of the Court was as follows : 

The plaintiff, a co-sharer landlord, brought a suit for arrears of 
rent against defendants, i, 2, and 3 the heirs of his original tenant. 
Defendant No. i did not appear but defendants Nos. 2 and 3 ap- 
peared and filed a written statement denying the rate of rent alleged 
by the plaintiff and pleading want T>f parties and dispossession of a 
part of the holding. The Court of first instance dismissed the suit 
for want of parties and dispossession of a part of the holding and 
expressed an opinion that the plaintiff had failed to prove the rate 
alleged by him. On appeal by the plaintiff the. learned Subordinate 
Judge has given a money-decree against defendant No. i only for 
the entire claim. The defendant No. i appeals and it is con- 
tended on his behalf that the learned Subordinate Judge 
is wrong. The learned Subdrdinate Judge has held that 

* Appeals Trom Appellate Decrees, Nos. 143 and 144 of 1914 (with Rules 
Nos. 30S and 586 of 1914) against the decision of Babu Mohim Chandra Chakra- 
varti, officiating Subordinate Judge at Dacca, dated the 12th August, 1913, 
leveising the decision of Babu Gopal Chandra Biswas, Additional Munsiff at 
Dacca, dated the 27th September, 1912. 

(1) (1910) 12 C. L. J. 591. “ (2) (1907) ti C. W. N. 1026. 

(3) (1910) 12 C. L, J. 642. 
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defendant No. i used to pay 'the rent as the representative of 
the old tenant and is therefore liable to pay the whole rent although 
there is no evidence that defendant No. 2 or 3 ever authorised him 
to pay rent. Now the defendant No. i was the eldest son of his 
father, defendant No. a being a minor and defendant No. 3 a female, 
and he might be taken as representing the family in their relations 
with the landlord and if the landlord had brought a suit against him 
alone as his recorded tenant, there would perhaps have been no 
difficulty in his obtaining a decree for the rent claimed against him 
alone, but the landlord has chosen to sue him as one of three tenants 
who stands in the place of one deceased tenant. Having brought 
his suit against all the heirs he has recognised them all as his tenants 
and they must all be taken as one body of registered tenants hold* 
ing one single holding. There is no case of a joint contract which 
might be enforced against any of the joint contractors, because the 
defendants have not made any joint contr9ct. Section 43 of the 
Contract Act speaks of two or more persons making a joint promise 
and can have no application where parties become jointly interested 
by operation of law in a contract made by a single person. Reliance 
has been placed on the case of Sir Ramestvar Singh v. faideb 
/ha (i), that was not a case in which the contract of one person was 
inherited by more than one : at least the report 'does not show 
that it was such a case. The observation there that “ it was 
competent to the plaintiff to bring his suit against any number of 
several joint tenants” must be read as applying to the facts of that 
case and for all that we know that case may have been one in which 
the contract of tenancy was entered into jointly by the several 
tenants. The same remarks may also be ' made as to the case of 
fogendra Nath Roy v. Nagendra Narain Nandi (a). The later case 
of Kasi Kinkar Sen v. Satyendra Nath Bhadra (3) is more in point 
as the case was one of an inherited contract and supports the con- 
tention of the appellant. We think it was not open to the learned 
Judge to make for the plaintiff a case that he did not make for 
himself. The decree of the lower appellate Court must therefore 
be set aside and the case sent back for a decision in accordance 
with law as a case against all the defendants. Costs to abide the 
result. 

This judgment will govern second appeal No. 143 of 1914. 

The Roles will stand discharged. 

A. N. R. c. Appeal alloioedt case sent back. 

(1) (1910) 12 C. L, J. S9t- « (2) (19071 II C. W. N. 1026. 

(3I (1910) 12 C. L. }. 64a ; 15 C. W. N. 191. 
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Before Sir Lancelot Sanderson^ Kmgkt^ Chief fuitice and 
SirAsutosh Mooketjee^ Knight, Judge. 

PRIYA NATH PAL. 

V. 

TARINI CHARAN ROY and others. * 

Rent, enhancement of—Reeet, payable partly in cash and partly in hind — Bens'll 

Tenancy Act ( VTIP of iSSy), Sec. 30, applkcd>ility of. 

The word “ moneyrent ” in section 30 of the Bengal Tenancy Act refers to a 
tenancy where the rent is solely payable in money, and as such .the .‘section <ioes 
not apply to a ease in which rent is paid partly in cash and partly in kind . 

Appeal by the Plaintiff. 

Suit for enhancement of rent of an occupancy raiyat on the 
ground of rise in prices of staple food crops during the currency of 
the present rent. It appeals that the holding was held at a rent 
payable partly in cash and partly in kind. The question for deter- 
mination was whether section 30 of the Bengal Tenancy Act applied 
to the case. 

Bahus Sarat Chandra Roy Chowdhury and fyotish Chandra 
Hazra for the Appellant. 

Bobus Sarat Chandra Khan and Hirendra Nath Ganguly for the 
Respondents. 

The following judgment was delivered by 

Chapman, J. — ^This appeal arises out of a suit under section 30 
of the Bengal Tenancy Act for the enhancement of the rent of an 
occupancy raiyat upon the ground that there had been a rise in the 
average local price of staple food crops during the currency of the 
present rent. The holding was held at a rent of Rs. 17-15-9 gds. in 
cash and a aras, that is, about 13 maunds of paddy in kind. The 
Munsiff and the learned Subordinate Judge have both dismissed 
the suit on the preliminary ground that section 30 of the Bengal 
Tenancy Act does not apply to a case in which rent is paid partly 
in cash and partly in kind. 

The landlord has appealed and it has been argued, and the 
argument has been conducted with considerable ability and know- 
ledge on the law of tenancy that has been applied in this country, 

* Letters Patent Appeal, No. 51 of 1913, against the decision of Mr. Justice 
CSiapman, dated the 19th March, 1913, in Appeal from Appellate Decree, 
No. 639 of 1912, against the decree of Babu Surendra Nath Mitra, Subordinate 
Judge, ist Court, at Midnapur, dated the 23rd January, 1919, affirming that of 
Babu Atul Chandra Banerjee, Munsiff, 2nd Court, at Midnapur, dated the 21st 
February, 1911. 
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that the word “ money rent " in section 30 of the Bengal Tenancy 
Act can be held to mean that portion of the rent which is payable 
in money, so that the section 30 interpreted wouM be read to mean 
that the landlord of a holding held at a rent payable in cash and in 
kind can institute a suit to enhance the portion of the rent payable 
in money. This would be straining the language of the- section and 
I have to see whether as it has been contended, this particular case 
has been left entirely unprovided for in the Act, and if so whether 
it was with intention that it was so left unprovided for. Now the 
result of the Act of 1885 in this connection was to leave rents pay- 
able in kind alone, except in so far as the act provided for their 
commutation into rent payable in money. This was a change 
from the previous Act of 1869 which so far as the law of enhance- 
ment was concerned made no distinction between rents payable in 
money or in kind. 

For the determination of the question whether the Act apart 
from section 30 provides at all for the enhancement of rent partly 
payable in cash and partly in kind upon the ground of rise in price, 
I have to turn to the section providing for commutation, and from 
that section it is clear that there is no provision for enhancement 
of such rent on the gopund of rise in price. Now the question is 
whether this omission was intentional or not. I observe that when 
this section was amended in 1907 it was amended in order to 
expressly provide for a case of this kind, that is a case in which rent 
is payable partly in kind and partly in cash. Simultaneously with 
that amendment an amendment was made that in case of commu- 
tation rent may be simultaneously enhanced upon the ground 
recited in section 30 (c), namely of improvement in the productive 
powers of the land by reason of improvement made by the landlord. 
Now when the Legislature went to the length of carefully selecting 
one of the clauses of section 30 for the purpose of incorporation 
into the commutation section 40, it is clear that the omission to 
provide enhancement on the ground of rise in price was intentional 
so far as the commutation section is concerned. 


1 therefore find that this particular case was intentionally left 
unprovided for in the other provision of the Bengal Tenancy Act, 
and this being so I feel unable to constrain the language of section 
30 so as to make it include cases where rent is payable partly in 
money and partly in kind. 

I may say that on behalf of the respondents certain other pre- 
liminary objections te tl^e spit were raised, but having regard to the 
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view which I have expressed on the first point, it is unnecessar to 
go into them. 

The appeal is dismissed with costs. 

Against this decision the plaintifi appealed under section rs o 
the Letters Patent. 

Bobus Mohen^ra Nedh Roy and Jyotish Chandra Hazra for the 
Appellant. 

Bahus Sarat Chandra and Hinnlra Na*.h Ganguly for 

the Respondents. 

The following judgments were delivered ; 

Sanderson C. J. — In spite of the argument which has been 
addressed to us by Mr. Roy, and in which I was 'personally much 
interested, I do not think we should interfere with the judgment of 
the learned Judge ; the short ground is that it is common knowledge 
that the Bengal Tenancy Act was an Act passed in the interests of 
tenants, and it is also common knowledge that rents are sometimes 
paid in money, sometimes in kind, and sometimes partly in money 
and partly in kind ; and, when I find the words of section 30 are 
"The landlord of a holding held at a money-rent,” I think it must be 
taken that the statute is referring to a tenancy where the rent is 
solely payable in money. That is borne out not only by the words 
of the section itself, but also by the words of the other sections to 
which Mr. Roy drew our attention, especially section 38, as to which 
I made some remarks during tlie course of the argument which I 
need not repeat. 

For these reasons the appeal must be dismissed with costs. 
Mookerjee J.— I agree. 

A. N. R. c. Appeal dismissed. 


■ Before Sir Asutosh Mookerjee^ Knight^ Judge.y and Mr. Justice 

Cuming. 

KALIPADA SARKAR 

V. 

HARI MOHAN DALAL.* 

Decree t execution of—Decreet validity of if can be raised in execution— Judgment 
against a lunatic — Lunatic not represented by a legal guardian. 

* Appeal from Original Order No. 575 <*f r 9 i 5 > ngainst the decision of Babu 
Amulya Charan Ghosh, Subordinate judge of a 4 -Perganas, dated the 20th 
November, 191$. 
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Every order and judgment, however erroneous, is good, until disoha^ed or 
declared inoperative and the execution G>urt cannot enquire into the validity or 
propriety of the decree. 

Chuck V, Criemcr(t) referred to. 

A proceeding to enforce a judgment is collateral to the judgment, and, there* 
fore, no enquiry into its regularity or validity can be permitted in such a pro* 
eeeding* Hence a judgment against a person who was non compos mentis at the 
time of the trial, and yet was not represented by a legal guardian, is not to be 
impeached in execution, but should be reversed or annulled in some direct pro- 
ceeding taken for that purpose. 

Rasidttnnisa v. Tsmatl (2) referred to. 

Appeal by the Objector. 

Application for execution of decree. 

The material facts and arguments appear from the judgment. 

Bahus Bepin Bihasy Ghose and Kthkis Chunder Cfuskrabarti 
for the Appellant. 

Babus Biraj Mohan Mojumdar and Satindra Math Mookerjee 
for the Respondent. 

C. A. V. 

The judgment of the Court was delivered by 

Mookerjee, J- — This appeal is directed against an order for 
execution of a ' decree for costs. The decree was made on the 
24th September igtj and is in these terms: "it is ordered and 
decreed that ^this suit be dismissed, and the costs of the suit, 
Rs. 4 oo' 8>9, be paid by the plaintiff to the abovenamed defendant 
with interest at 6 per cent per annum from this day till date of reali* 
sation." In the cause-title, set out at„tli6 commencement of the decree, 
the plaintiff is described as follows : "lunatic Brajogopal Sarkar,' 
represented by certificated guardian under Act XXXV of 1858, 
Srimati Mahamaya Dasi, wife of the said Brajogopal Sarkar.** The 
decree, consequently, entitles the successful defendants to recover 
the costs allowed in his favour from the lunatic Brajogopal Sarkar. 
On the and February, 1915, the defendant decree-holder applied 
for execution in accordance with O. XXI, rule 11 (a). Execution 
was sought against Kalipada Sarkar, the infant son of Brajogopal 
Sarkar, who had died in the interval. The Court, accordingly, 
directed notices to issue under O. XXI, rule 22 (i), clauses 
(a) and {b). The usual notice was also directed to issue upon 
Mahamaya Dasi, who had been proposed by the decree-holder 

(I) (1846) 2 Phil 113 (115) I I C P. Cooper 338 (342). 

(a) (1909) L. R. 36 I. A. 168 : 1 . L. 31 All. 572. 
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for appointment as guardian-ad*litem of the infant On the 17th 
March, T9t5, the Court, with the consent of the proposed guardian, 1916. 

appointed her guardian-ad-litem of the infant On the 21st April, Kalipada 

1015, the Court issued a fresh notice under O. XXI, rule 22 (1) ,, 

( 3 ), which was served in due course. On the loth July, 1915, the .— 

lady filed a petition of objection. She stated that she had lately Moo kerjee, /. 


attained majority and was not a fit and proper person to act as 
guardian-ad'litem of her infant son. On the merits, she urged that 
when the decree for costs was made in the original suit, she was 
herself a minor, not competent to act as next friend of the lunatic, 
and that the decree was consequently illegal and uitra vires, incap- 
able of execution i^ainst the estate of her husband in the hands of 
his minor son. The Court overruled these objections, and directed 
execution to proceed “against the assets of Brajogopal Sarkar, the 
deceased judgment-debtor, in the hands of his minor son.” The 
propriety of this order is t^p subject of controversy in the present 
appeal, preferred on behalf of the infant by his mother. 

The first objection taken in the Court below is entirely, ground- 
less. The lady consented to act as guardian-ad-Iitem ; there is no 
reason why she should be discharged ; there is no conflict of interest 
between her and her infant son in this matter. Indeed this 
objection, though mentioned, has not been seriously pressed in 
this Court. 

The second objection taken in the Court below raises a question 
of some nicety. The facts, essential for the full appreciation of the 
arguments addressed to us, may be briefly stated. The original 
suit was instituted on behalf of the lunatic by his wife, who had 
been appointed Manager of his property when he was adjudged a 
lunatic on the 5th August, 1 91 1 under Act XXXV of 1858. 'fhe 
defendant pleaded that the suit was not maintainable, inasmuch 
as the Manager was herself a minor and incompetent under the law 
to act as next friend of the lunatic. The Subordinate Judge took 
evidence upon this preliminary question, and came to the conclusion 
that Mahamaya Dasi was a minor, not only when she got herself 
appointed Manager of the estate of her husband under Act XXXV 
of 1858 but also at the date of the institution of the suit, and had not 
attained majority even at the time of the trial. The court held ac- 
cordingly that she could not proceed with the suit on behalf of her 
husband and dismissed it with costs. The decree set out above 
was drawn up on the basis of this judgment. The question for 
determination is, whether the validity of the decree can be questioned 
in execution proceedings on the ground that as the luuatic plaintiff 
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was not properly represented by a competent next friend in the suit, 
no operative decree for costs could have been made against him. 

It is indisputable that thi; Court 'executing a decree must take 
the decree as it stands and has no power to go behind the decree 
or to entertain an objection to the legality or correctness of the 
decree. The principle was recognised by the Judicial Committee in 
the cases of Papatnma v. Vint Pratapa (i), and Gris Chunder v. 
ShosMshekhareswar (2) and has been applied in a long series of deci- 
sions : Hassdn AH v. Ganzi AH (3) ; Raskbehari v. Joynanda {4) ; 
SMb Lakshan v. Tarangini (5) ; Madan Mohan v. Bhikhar (6) ; 
Ram Nath v. Basanta Nantin (7) ; Pnuanna v. Sris Chandra (8) ; 
Ramphal v. Ram Baran (9) ; MutHa v. Virammal (10) ; Venkata' 
chala V. Venkatarama (ii) ; Appa v. Krishna (ta) ; Budan v. 
Ramchandra (13) ; fargoUnd v. Pateswari (14) ; ChhoH v. 
Rameshmar {1$) zovcit oi those were reviewed by this Court in 
Rama Prosad v. Anukut Chandra (16). < The doctrine itself is not' 
disputed before us, but its applicability to the circumstances of this 
case is denied by the appellant. The argument in substance is that 
the lunatic was not at all represented before the court at the trial 
of the suit, and the court was consequently not competent to pass 
a decree to his detriment. This position is supported by a reference 
to three decisions of the Judicial Committee, Kfuaraj Mat v.. Deum 
(17) ; Rasidunnesa v. Muhammad Ismail (18); and Radhaprasad v. 
Lalsahab (19), which show that a court is not competent to make an 
operative decree against a person, not a party to the suit or properly 
represented on the record ; but, still the question remains, whether 
an objection on this ground can be raised in proceedings in execu- 
tion of such a decree. We are of opinion that the answer should be 
in the negative. The point is reafly concluded by the decision of .the 
Judicial Committee in Rasidunnesa v. Muhammad Ismail (18). There,, 
the plaintiff sued for a declaration that two decrees and three sales 


(1) (1896) L. R. 23 I. A. 35 ; I. L. R. 19 Mad. 349. 

(2) (1900) L. R. 27 I. A. 110 ; I. L. R. 37 Calc. 9S1 (967). 


(3) (1903) I. I* R- 31 Calc. 179. 

1 19^81 8 C. tf. J. 20. 

(7) (1913) 18 C. L. J. 209. 

(9) (1882) I. L. R. 5 AU. 53. 

(11) (1901) I. L. R. 24 llffad. 665. 
(13) (1887) 1. L. R. II Bom. $37. 


(4) (1906) 4C. L. J. 475. 

(6) (1912) 16 C. L. J. 517. 

(8) (1915) aa C. L. J. 561. 

(10) (1886) I. L. R. 10 Mad. 283. 
(12) (1901) I. L. R. 25 Mad. 537. 
(14) (1907) 27 All. W. N. 286. 
(16) (1914) 20C L.J. 512. 


(IS) (190a) 6 C W. N. 796. 

(17) (1904) L. R. 32 I. A. 33 ; I. L. R. 32 Calc. 296 (3I3'3IS). 

(18) (1909) L. R. 36 I. A. 168 ; I. L. R. 31 All. 573. 

(19) (1890) L. R. 17 I. A. 150 ; I. L. R. 13 All. 53. 
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in execution of; dMrees were invalid no &r as Concerned her share Civil. 
in her patemid estate, which purported to be bound thereby. The 
two decrees were alleged to be not binding upon her, because, Kaiipada 

amongst other reasons, her sister, a married woman, had, in the suits v. 

in which those decrees were made, been improperly appointed her Har i Moh an. 


guardian-additem. The defendants asserted the validity of the MiMkerjtttf. 
decrees and sales in execution, and pleaded, inter alia^ that the suit 
was barred by the provbions of section 244 of the Code of Civil 
Procedure of 1882. The Subordinate Judge held that the suit was 
not barred and decreed it on the merits. The High Court (Stanley 
C. J. and Burkitt J.) held on appeal that the suit ‘was barred under 
section 244. They observed that the decrees, whereon the execution 
proceedings were founded, were not and could not be impeached in 
the suit ; the impeached transactions were proceedings of those 
decrees in execution and the proper course for the plaintiff was to 
raise these objections unddt section 244 and not by a separate suit, 
as the questions " arose between the parties to the suit in which the 
decree was passed or their representatives and related to the execu- 
tion of the decree.” The Judicial Committee, on appeal reversed the 
decision of the High Court, and restored that of the primary Court. 

Sir Andrew Scoble, who delivered the judgment of their Lordships, 
observed : “Section 244 of the Civil Procedure Code applies to 
questions arising between parties to the suit in which the decree 
was passed, this is to say, between parties who have been properly 
made parties in accordance with the provisions of the Code. Their 
Txirdships agree with the Subordinate Judge that the appellant was 
never a party to any of these suits in the proper sense of the term. 

Her sister was a married woman, and, therefore, was disqualified 
under section 457 of the Code trom being appointed guardian for 
the suit.” That a question df this character cannot be determined 
in execution, follows from two other decisions of the Judicial 
Committee, Radhaprasad v.^Lalsdhab (i) and Khiaraj Mai v. 

Dicdm (2), where relief was granted in regular suits on the ground 
that the Court bad no jurisdiction to sell the property of persons 
who were not parties to the proceedings or properly represented 
On the record. Lord Watson observed in the first case that an 
operative decree, obtained after the death of a defendant, by which 
the extent and quality of his liability ate for the first time ascer- 
tained, cannot bind the representatives of the deceased, unless they 
were made parties to the suit in which it was pronounced. Txird 

(1) (1890) L. R. 17 I. A. 150 J I. L K. 13 All. 53. 

(2) (1904) L. R. 32 I. A. 23 ; I. L. R. 33 Calc. 296. 
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Davey observed in the second case that as against persons who were 
not parties to the proceedings or properly represented on the recordi 
the decrees and sales purporting to be made, would be a nullity, 
and might be disregarded without any proceeding to set them aside. 
These two cases were at^ued by Counsel, who bad an intimiate 
knowledge of Indian Codes, before eminent Judges, who possessed 
an extensive acquaintance with our system of procedure (Sir Barnes 
Peacock, Sir Richard Couch and Sir Arthur Wilson). If the 
contention of the appellant is well founded, it is singular that it did 
not strike any body that the suits were barred under section 344, as 
the question in controversy could and should have been raised in 
execution proceedings. It is worthy of note that in Pasumarti v. 
Ganti (i), when an objection of this character was raised in execu- 
tion proceedings, the application was converted into a plaint under 
the provisions of section 47 (2), Civil Procedure Code and this course 
was approved by the High Court. Oinr attention, however, has 
been drawn to the decision in Subramonia v. Vaithinaiha (2), where 
objection was allowed to be taken in execution proceedings that the 
decree under execution was passed after the death of the defendant 
and before his legal representatives were impleaded. Reliance was 
placed upon the decision in fanardhan v. Ram Chandra (3) ; 
Kadhaprasad v. Lahahab (4) and Imdad AH v. Jagan Lai (5). In 
the first case, objection was taken, not in execution of the decree, 
but by way of application to the Court which had passed it. In the 
second case, the objection was taken, not in execution but by way of 
a regular suit. In the third ease, the objection was sustained, though 
taken in execution ; but this view is clearly opposed to the decision 
of the Judicial Committee in Rasidunnessa v. Muhammad Ismail (6). 
On the other hand, we find that'’ in Gomatham v. Komandur -(7) 
under somewhat similar circumstances, the judgment-debtor was not 
.allowed to object to the validity of the decree in the course of its 
execution. The position is obviously different where as in Arjun 
Das V. Gunendra Nath (8), objection is taken to the execution 
proceedings on the ground of tke death of the judgment-debtor not 
before but after decree. We also find that in Amichand v. Tke 
Colhctor of Sholapur (9), the question w«s raised by way of an 


(1) (1914) a8 M. L. J. 535. (2) (1913) I. L. R. 38 Mad. 683. 

(3) 11901) I. L. R« Bom. 317. 

(4) (1890) L. R. 17 I. A. ISO ; I. L. R. 13 All. 53. 

(5) (189s) I. L. R* *7 All. 478. (6) (1909) L. R. 36 I. A. iSS. 

(7) (1903) I. b. R, 27 Mad. 118. (8) (1914) 30 C. I* J. 341. 

(9) (1888) I. L. R* 13 Born. 234. 
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application to tha High Court to set aside a decree, so improperly 
made, in the exercise of its extraordinary jurisdiction. The subs* 
tance of the matter is that a proceeding to enforce a judgment is 
collateral to the judgment, and, therefore, no enquiry into its 
regularity or validity can be permitted in such a proceeding. On 
this principle, it can properly be held that a judgment against a 
person who was turn compos msniis at the time of the trial, and yet 
was not represented by a legal guardian, is not to be impeached in 
execution, but should be reversed or annulled in some direct 
proceeding taken for that'purpose. Such a judgment can be attacked, 
for instancy by way of an application for review to the Court which 
made it, by way of an appeal or application for revision to a superior 
tribunal, or by way of a regular suit in a Court of competent 
jurisdiction ; but the Court which made the decree cannot, when 
called upon to execute it, ^ invited to hold that the decree was 
erroneously or improperly made. The case before us b covered 
completely by the decision of the Judicial Committee in Randun- 
nessa v. Muhammad Ismail (i). Here the lunatic was never a party to 
the suit in the proper sense of the term ; hb wife, though appointed 
the manager of his estate under Act XXXV of 1858, was herself a 
minor, and was thus disqualified to act as hb next friend in the suit. 
The lunatic was, in the words of Sir Andrew Scoble, never a par ty 
to the suit in the proper sense of the term, and, consequently, the 
question now raised is not a question which arises between the 
parties to the suit in which the decree was passed, that is to say, 
between parties who have been properly made parties in accordance 
with the provisions of the Code. The appellant has contended that 
this view is likely to lead to lamentable results ; that if the decree 
is allowed to be executed, the purchaser will acquire no title, and 
that much mischievous litigation will as a consequence follow. We 
appreciate the force of this contentien } at the same time, there is 
no answer to the argument of the respondent that if the decree is 
directly challenged, as it should be, in an appropriate proceeding, 
the Court will no doubt remodel, the decree in accordance with 
O. XXXII, rule 2 read with rule 15 [Geereeballa y. Chunder Kant 
(2) ; Devhabcd v. Jefferson (3) ], and, thus safeguard his just rights, 
while if the objection to execution prevails, he will be left without a 
remedy. We are of opinion that the safest course to follow is to 
adhere rigidly to the established principle that every order and 

(I) (1909) L. R. 36 I. A. i6t. (2) (1885) I. L. R. II Calc. 213. 

(3) (1886) I. J.. R. 10 Boat. 248, 
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judgment, however erroneous, is, in the words of Lord Cottonham 
\n Chuck V. Ov«r«/‘(t) good, until discharged or declared inopera* 
tive, and that the execution Court cannot enquire into the validity 
or propriety of the decree. This, no doubt, assumes that there is 
a valid decree in existence, that is, an adjudication by a Court of 
justice, a decree or order which has not ceased to be operative and 
is capable of execution. 

The result is that the order of the Subordinate Judge is affirmed 
and this appeal dismissed with costs. We assess the hearing* fee 
at two gold mohurs. 

A. T. M. Appeal dismissed. 

(i) (1846) a Phil, 113(115) ; 1. C. P. Cooper 338(343). 
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Before Sir Lancelot Sanderson^ Knight, Chief Justice, Sir Asutosh 
Mookerjee, Knight, fudge. Sir Charles Chitty, Knight, Judge, 

Mr. Justice Teunon and Mr, Justice Chaudhuri, 

IN THE MATTER OF REGINA GUHA.* 

Legal Pro/ciitioners — Women — Administration oj Justice Regulation 1781^ 
Secs, 469 84 — Regulation VTI of /79J9 Preamble^ Secs. 3^ JT — Regulation 
xxvrioj 1814^ Preamble^ Secs. 3^3% ^0-14^ 18, zo^zz^ 30, 33, jy-^Act / 
of 1846^ Secs. 4i 13 — Act XVIII of 1833— Act XX of 1833— Act II of ,1837 
{Calcutta University i — Act XLV of i860 {Penal Code)^ Sec. 8— Act X of 1863 
{Sticcessicn Act)t Sec. 3— Act XI of 1863 {Small Cause Courts)^ Sec. i~Act 
XX of 1863 {Pleaders) Secs, z^ 4^ 3 — Act XXIII of 1863 {Punjab Chief 
Courts)^ Sec. / — Act XXIX of 1863 — Legal Practitioners Act {XVII of 
1879)^ Sec. 6 — Statutes ^ interpretation of— Number — Gender — General Clauses 
Act (I of 1868)^ Sec. z (Oy fit) — General Clauses Act {X of 1897)^ Sec. 13— 
Statutory rules^ construction of— General Rules of the High Courts Part /. 
Ch. XI^ rules 18 y zr—Solicitor^s Acty 1843 7 C. 73 )y Sec. 48. 

Under the Statute law of British India a woman though otherwise qualified | 
is not entitled to be enrolled as a legal practitioner. 

Application by Miss. Regina Cuba, m.a.» b.l. for enrolment as a 
pleader in the District Court of :24-Perganas. 

^ Application under Rule 18 of the Rules framed under section 6 of the 
l>gal Practitioners Act, 



Vot. XXIV.] high court. 

Messrs. Eardly Norton^ P, K. Majumdar, M. N. Kanjilal and 
Babu Manmatha Nath Mukherji for the Applicant. 

Sir S. P. Sinha, Advocate-General represented the Bar. 

Babu Bam Churn Mitra, Senior Government Pleader represent- 
ed the Vakils. 

The arguments are fully set out in the judgments. 

C. A. V. 

The following judgments were delivered : 

SanderSOlli c. J. — This matter comes before this Court upon a 
petition of Miss. Regina Guha. 

The circumstances are set out therein as follows : — 

1. “That your petitioner obtained the Degree of the Bachelor of 
Law of the University of Calcutta in the year r9i6.” 

2. “That your petitioner desiring to be admitted to practise as 
a pleader in the District of 24-Pergaoas paid into the Government 
Treasury of the said District the fee prescribed by Rule 27 of the 
Rules framed by the Hon’ble High Court under the Legal Practi- 
tioners Act and also presented her diploma, the receipt for the 
said fee and a stamp paper of necessary value of her first certificate 
to practise to the learned District Judge of 24-Pergannas together 
with the necessary application for admission.” 

3. “That the learned District Judge of 24-Pcrganas by a 
memorandam, dated the 3rd April 1916, forwarded the said applica- 
tion to the Hon’ble High Court for orders as to your petitioner’s 
enrolment.” 

4. “That about the i6th of June 1916, your petitioner received 
a memorandum from the learned District Judge being Memorandum 
No. 9ts, dated isih June 1916, forwarding for her infornpation a 
copy of the communication addressed to him by the Registrar of 
the Appellate Side of the said Hon’ble Court. The said memoran- 
dum is annexed hereunto and marked with the letter “A”.” 

5. “That your petitioner accordingly begs humbly to move your 
Lordships and prays that in view of the fact that she is a person 
duly qualified under the Rules to be entitled to enrolment as a 
Pleader, your Lordships may be graciously pleased to order her to 
be enrolled as such or pass such other necessary orders as to your 
Lordships may seem fit and proper.” In consequence of the petition 
this Court was formed for the purpose of hearing this application 
argued and deciding in a judicial capacity what the law relating to 
the application is. As it is a matter of considerable importance 
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both to the public and the legal profession 1 directed that notice 
should be given to the Advocate General and the Senior Govern- 
ment Pleader so that we might have the benefit of their assistance. 
It should be clearly understood that it is not the function of the 
Court to express any opinion as to whether it is desirable that 
women should be admitted as Pleaders in the Courts subordinate 
to the High Court and that this Court was formed merely for the 
purpose of deciding the question in a judicial capacity. 

The question depends upon the true construction of the Legal 
Practitioners Act (XVIII of 1879) section 6 and the Rules made 
by the High Court in pursuance thereof. 

It was argued by learned Counsel for the applicant (i) that the 
words used in the said section are large enough to include both 
sexes and consequently that women are not excluded. 

(2) Tliat the Rules do not exclude wotfien. 

(3) That if the Rules do exclude women the Rules are ultra 
vires. 

Chapter XI, Part I of the General Rules of the High Court 
contains the Rules as to the qualification, admission and certificates 
etc. of Pleaders and Muktears in Courts Subordinate to the High 
Court framed under clauses (a), (^), (<r) and {d) of section 6 of 
Act XVIII of 1879 and rules 3 to 6 inclusive are the rule* directly 
in point in this matter. The applicant has obtained the Degree 
of Bachelor of Law at the University of Calcutta, one of 
the qualifications specified in Rule 3 and has made her application 
within a year as provided by the said Rule. 

The first question is what is the, proper construction to be placed 
on section 6 of the Legal Practitioners Act 1879. The language 
used in section 7 and following sections, such as the words “him" 
and “his" point to an intention of the Legislature that it was a 
male person only who could be admitted a pleader of the Subor- 
dinate Courts, but by the General Clauses Act of 1868 (No. I of 
1868) section 2 it was provided that in all Acts made by the Gov- 
ernor General of India in Council after that Act should have come 
into operation, unless there was something repugnant in the subject 
or context, words importing the masculine gender should be taken 
to include females : so that the use of the language above referred 
to in the Act of 1879 is not conclusive. 

It is necessary therefore to consider what was the subject with 
which the Legislature was dealing and what was the position of 
affairs relating to the profession of pleaders at the time the Legal 
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Practitioners Act of 1S79 was passed. It is clear that the Legisla- 
ture was dealing with a profession which was well known and which 
bad been* established for a long time. 

A summary of the Regulations, setting forth the origin of the 
profession of the pleaders in Bengal and the reason for their ap- 
pointment is to be found in Harrington's Analysis Vol. I., p. \\ 7 . 

The first regulation dealing with this matter was Regulation VII 
of 1793, the preamble to which after referring to the unsatisfactory 
state of affairs with regard to the practice in the Courts provided 
that “ it is therefore indispensably necessary for enabling the Courts 
duly to administer and the suitors to obtain justice that the plead- 
ing of causes should be made a distinct profession and that no 
persons should be admitted to plead in the Courts but men of 
character and education versed in the Mahomedan or Hindu Law 
and in the Regulations passed by the British Government and that 
they should be subjected ato rules and restrictions calculated to 
secure to their clients a diligent and faithful discharge of their 
trusts.” This was the origin of the “profession” of pleaders as 
recognised by the Law and it is to be noted that the pleaders were 
to be chosen from *'men'* of character and education and that they 
were to be Mahomedans or Hindus. 

The Regulation by its various clauses provided for the appoint- 
ment and selection of pleaders. 

Clause II. “The Sudder Dewanny Adawlat is empowered to ap- 
point, from time to time, such a number of pleaders of the Mahome- 
dan or Hindu persuasion, as may appear to them necessary to plead 
the causes of the parties in suits in the Sudder Dewanny Adawlat, 
the Provincial Courts of Appeal and the Courts of Dewanny Adawlat in 
the several Zillahs and the cities of*Patna, Dacca and Moorshidabad.” 

Clause V. “The pleaders are to be selected from amongst 
the students in the Mahomedan College at Calcutta and the 
Hindoo College at Benares, who may be qualified and be desirous of 
being admitted to plead in any of the Courts. If the Colleges shall 
not furnish a sufficient number of pleaders, the Sudder Dewanny 
Adawlat is to admit any other persons, provided they be 
Mahomedans or Hindoos, previously however ascertaining that they 
are men of food character and liberal education and giving a pre- 
ference, in all cases, to persons of this description who have been 
bred to the study of the Hindoo or Mahomedan Law.” 

Various regulations were subsequently passed. To these I need 
not refer. In 1814, however. Regulation XXVII was made for the pur- 
pose of reducing into one Regulation with amendments and modifi- 
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cations the several Rules which had been passed regarding the office 
of Vakil or native Pleaders in the Courte of Civil Judicature. 

“Whereas it has been deemed expedient to transfer t j the pro- 
vincial Courts the control now exercised by the Sudder Dewanny 
Adawlut in the appointment and removal of vakeels or native 
pleaders in the zilla and city Courts and in the provincial Courts, 
and whereas the speedy adjustment of disputes may be facilitated by 
empowering the authorised vakeels to receive certain fees tor legal 
opinions furnished by them and by vesting them with authority to 
act as arbitrators under the General Regulations, and whereas it 
will contribute to the public convenience to reduce into one Regu- 
lation, with amendments and modifications, the whole of the pro- 
visions which will be applicable to the office of vakeel or native 
pleader, the following Rules have been passed by the Governor 
General in Council, to be in force from the ist of February 1815, 
throughout the whole of the provinces immediately subject to the 
Presidency of Fort William.” Clause 3(1) : — “The Sudder Dawanny 
Adawlut and the several Provincial Courts are empowered to 
appoint to the office of vakeel in their respective Courts, such a 
number of persons being natives of India and duly qualified for the 
situation as may from time to time appear to them necessary.” 
Clause 3(3). — “In the nomination and appointment of persons to 
the office of vakeel the Judges of the Sudder Dewanny Adawlut, 
of the several provincial Courts, and of the zilla and city Courts, 
are restricted to individuals of the Hindu and Mahomedan persua- 
sion and are required to give preference to candidates who may 
have been educated in any of the Mahomedan or Hindoo Colleges 
established or supported by Government provided that such candi- 
dates are in other respects duly qualified for the situation.” 

By Act I of 1846 it was enacted that clause iii, section 3 of 
Regulation XXVII of 1814 should be repealed and by section 4 it 
was provided as follows : — 

Clause 4 ; — And it is hereby enacted that “the office of Pleader in 
the Courts of the East Indian Company shall be open to all persons 
of whatever nation or religion, provided that no person shall be 
admitted a pleader in any of those Courts unless he have obtained a 
certificate in such manner as shall be directed by the Sudder Courts 
that he is of good character and duly qualified for the office, any 
Law or Regulation to the contrary notwithstanding.” 

By this clause the restriction that a pleader must be a Maho- 
raedan or a Hindoo was removed and the office of pleader was 
thrown open to all persons of whatever nation or religion. 
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It is to be noted that the word “persons” is used in this section, 
but from the context it is clear that male persons were referred to. 

By Act XX of 1865 so much of Regulation XXVII of 1814 as 
had not already been repealed was thereby repealed and by section 4 
it was provided as follows : — 

“The High Court is hereby authorised and required within six 
months after this Act shall take effect in the territories in which 
such Court exercises jurisdiction, to make rules for the qualification, 
admission and enrolment of proper persons to be pleaders and 
Muktears of the Courts in such Territories for the fees to be paid 
for the examination, admission and enrolment of such persons and 
subject to the provisions hereinafter contained for the suspension 
and dismissal of the Pleaders and Muktears so admitted and enroll- 
ed. The High Court may also from time to time vary and add to 
such rules.” 

By this section the High Court is the authority to make Rules 
and the persons to be admitted are “proper persons,” the same 
words as then used in the Legal Practitioners Act of 1879. 

Section 5 provides as follows : — 

“Except as hereinafter provided, no person shall appear plead or 
act as a Pleader, or appear or act as a Muktear in any Court to 
which this Act extends, unless he shall have been admitted and 
enrolled and shall be otherwise duly qualified to practise as a 
Pleader or as a Muktear as the case may be, pursuant to the provi- 
sions of this Act and unless he shall continue to be so qualified and 
enrolled at the time of his practising as a Pleader or Muktear as 
aforesaid ; Provided that every person who at the time at which 
this Act shall come into operation in any part of British India shall 
be or shall be qualified to act as a Pleader in any Court in such part 
by virtue of any law, rule or order in force therein shall be entitled 
to be admitted and enrolled as a Pleader in the High Court pursu- 
ant to the provisions of this Act, without passing any examination 
but subject to the conditions of any certificate or diploma held by 
him as to the class of Courts in which such certificate or diploma 
authorises him to practise...” It is evident from the language used 
that the Legislature contemplated the admission of male persons 
only as Pleaders. This is corroborated by the fact that although 
section a provides that words importing the singular shall include 

the plural etc, and Pleader includes Vakils, there is no mention 

that words importing .Ihe masculine gender should include females. 

In my judgment it is clear that the intention of the Legislature 
was to deal with a recognised existing profession, viz, that of 
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Pleaders, which up to that time was eonstitut^d of men only, and to 
which men only could belong. n 

In 1868 the first General Clauses Act, already referred to, was 
passed and it was not retrospective. 

In 1879 the Legal Practitioners Act was passed. It repealed 
Act XX of 1865 *t is the Act which is now applicable to this 
matter. 


Reading the sections without reference to the General Clauses 
Act of 1868, they obviously contemplate the admission of a male 
person only : and the pre-existing disability of women to be admit* 
ted as Pleaders was not removed by that Act. The question remains 
whether by reason of the application of the aforesaid provisions of 
the General Clauses Act to the Act of 1879 the Legislature intended 
to remove the above-mentioned pre-existing disability. 

The subject matRir of the legislation then under consideration 
was the long-established and well-recognised profession of Pleaders, 
which had consisted for over 80 years of men only, and in respect 
of which it was admitted that no woman had ever yet applied for 
admission as a Pleader. 

It is true that the Legislation of the past had been to some 
extent progressive, but only in the direction of removing the restric- 
tions as to the qualifications of men. 

The provisions of the 18/9 Act upon the matters which are 
material to this question, were practically a re-enactment of Act XX 
of 1865 and I cannot think that the T..egislature in 1879 intended to 
make such a radical change in the constitution of the profession of 
Pleaders as would be caused by the admission of women merely by 
the application to the 1 879 Act ,of the provisions of the General 
Clauses Act of 1868. Further having regard to the constitution of 
the profession of Pleaders, existing at the date of the passing of the 
1879 Act and to the fact that the whole trend of legislation fora 
long time had been to confine the profession to men, in my judg- 
ment both the subject matter of the legislation and the context are 
repugnant to a construction of the Act which would include females. 

In my judgment it could not be intended that such a disability as 
aboveinentioned should be removed by a mere interpretation clause. 
This opinion is confirmed by the decision in Bebb v. Lam Society 
(i) : There the disability arose from the Common Law of England, 
and it was held that the disability could not be removed, even 
though the Act which was under consideration, itself contained an 


(I) (1914) I Ch. 286. 



Voi- XXIV.J 


HIGH COURY. 


389 


interpretation clause similar to the one in the General Clauses 
Act, 1868. 

In view of the above conclusion, it is not necessary to consider 
the question as to the applicability of the Common Law of England 
to this question. 1 need only mention the reference to it made by 
the learned Advocate General, viz. that the Common Law of 
England obtains in Calcutta an 4 if this is to be taken as a material 
factor in the construction of the Legal Practitioners Act 1879 the 
result might be that there would be a disability upon women in 
Calcutta and none in the Mofussil, a result which could not have 
been intended by the Legislature. 

The Rules of the ’.High Court in my judgment clearly contem- 
plate the admission of men only as Pleaders in the Subordinate 
Courts, and in view of the conclusion I have arrived at as to the 
constructions of the Legal Practitioners Act of 1879 the Rules were 
made in accordance with and for the purpose of carrying out the 
intention of that Act and are not ultra vires. 

In my judgment therefore the answer to be given to the applica- 
tion most be that as the law now stands Miss Regina Guha is not 
entitled to be enrolled as a Pleader of the Subordinate Courts. 

We have only to determine what the law is, and if there is to be 
any change, it is one which must be effected by the Legislature. 

HookOPj 00 J. — This is an application by Miss Regina Guha 
for enrolment as a pleader in one of the courts Subordinate to this 
court, under the Rules framed in conformity with section 6 of the 
luegaX Practitioners Act, 1879. As this is the first instance of an 
application by a lady for enrolment as a pleader, her application 
has been heard by a Special Bench,for judicial determination of the 
question, whether the Legal Practitioners Act contemplates women 
practitioners. Three questions, consequently, require considera- 
tion, namely, /!rst, does the Legal Practitioners Act contemplate 
women practitioners; secondly^ if the Legal Practitioners Act 
contemplates women practitioners, has the High Court by its Rules 
excluded them ; and, thirdly^ if the Rules exclude them, are the 
Rules ultra mrts. The applicant contends that as she has been 
admitted to the Degree of Bachelor of I^tw by the University of 
Calcutta, she is qualified for enrolment under the Rules, although 
the Rules refer in terms to male persons. She relies upon the well- 
known principle of construction embodied in section 13 of the 
General Clauses Act, 1897, that "in all Acts of the Governor-General 
in Council and Regulations; unless there is anything repugnant in 
the subject or context, words importing' the masculine gCfider shall 
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be taken to include females.” A provision similar to this, it may be 
observed, found a place in section 2, clause (1) of the General 
Clauses Act, t868 : “In this Act, and in all Acts made by the 
Governor-General of India in Council after this Act shall have come 
into operation — unless there be something repugnant to the subject 
or context — words importing the masculine gender shall be taken to 
include females.” This rule of interpretation is not of direct assistance 
to the petitioner, unless its operation be extended to the construction 
of Statutory rules. Assume that such extended application is legiti- 
mate ; still the question remains, whether there is something 
repugnant in the subject so as to exclude the proposed interpreta- 
tion. There is thus no escape from the problem, does the Legal 
Practitioners Act contemplate the existence of women practitioners. 

The Preamble to the Legal Practitioners Act as also the langu- 
age used in section 6 make it plain, what indeed is well-known, that 
the profession of pleaders was not created by the Legal Practitioners 
Act. The earliest Regulation on the subject, passed by the 
Governor-General in Council as a Legislative Body, was made on 
the I St May t793 and is known as “A Regulation for the appoint- 
ment of Vakils or native pleaders in the Courts of Civil Judicature 
in the Provinces of Bengal, Behar and Orissa” (Regulation VII of 
I ^93). The Preamble shows that even before the Regulation was 
made, there was a profession of Vakils in the Courts of Civil Judica- 
ture in the British Territories in Bengal, “»»«« who followed the 
business of a Vakil to obtain a livelihood and appeared in the Courts 
of Justice or wherever the concerns of their constituents required 
their attendance.” This is made manifest by an examination of the 
Regulations for the Administration of Justice made by' the 
Governor General in Council between the 2 1st August 1772 and 
the 23rd November 1792 and collected by James Edward Cole- 
brooke in his Supplement to the Digest of the Regulations and 
Laws (1807) ; to take one illustration only, reference may be made 
to sections 46 and 84 of the R^ulation for the Administration of 
Justice passed in Council on the 5th July 1781 ; these recognise the 
existence of Vakils, and the context shows that men alone at that 
time constituted the profession. The Preamble to Regulation VII 
of 1793 describes in vivid terms the mode in which these men 
discharged their duties, their ignorance of the Laws and Regula- 
tions, their lack of regularity and diligence, and their disregard of 
the interests of their clients. The Preamble then proceeds to 
formulate the necessity for the constitution of a distinct profession 
and the advantages to the public likely to result from the adoption 
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of such a step : "it is, therefore, indispensably necessary for enabi- 
ing the Courts duly to administer and the suitors to obtain justice, 
that the pleading of causes should be made a distinct profession ; and 
that no persons should be admitted to plead in the Courts but men of 
character and education versed in the Mahomedan or Hindu Law 
and in the Regulations passed by the British Government ; and that 
they should be subjected to rules and restrictions calculated to secure 
to their clients a d iligent and faithful discharge of their trusts.** I^ter 
on, the Preamble states that in order that of education and 
respectable character may be solicitous to be admitted as Pleaders 
in the Courts, their appointments ought to be secured to them as 
long as they conform to the Regulations under which they act.’* It 
is beyond controversy, as appears from the language used in the 
Preamble to the Regulation and throughout the various provisions 
thereof, that the Indian Legislature, in 1793, contemplated the 
admission of men alone as what is described in the Regulation as 
"public pleaders.** This was obviously natural ; the legislators them- 
selves had been brought up in a system which knew not women 
Legal Practitioners, and the circumstances of the country intended 
to be benefited by their legislation rendered it impossible for them 
to imagine that women could appear in Courts of Justice as “ public 
pleaders.** This Regulation was repealed and replaced by Reg. 
XXVII of 1814 passed on the 29th November, 1814, " for reducing 
into one Regulation, with amendments and modifications, the several 
rules which have been passed regarding the office of Vakil or native 
pleader in the Courts of Civil Judicature.** The preamble enu- 
merates the changes which were intended to be effected in the pre- 
existing law on the subject, an(^ it is sufficient for our present pur- 
pose to state that there is not the remotest indication of an intention 
to effect a departure of so fundamental a character as the admission 
of women into the rank of Legal Practitioners. On the other hand, 
we find that throughout the Regulation, language is repeatedly used 
which is appropriate to men only as legal practitioners [see, for 
instances, sections 4, 5, 10, ii, 12, 13, 14, 18, 20, 21, 2a, 30, 35, 37]. 
This Regulation, however, introd uced, by section 3, sub-section 3, 
the restriction that pleaders were to be either of the Hindu or 
Mahomedan religion and that preference was to be given to candi- 
dates who might have been educated in any of the Mahomedan or 
Hindu Colleges established or supported by Government. This 
restriction was removed by an Act passe d on the 7th January, 1846, 
(Act I of 1846), the fourth section whereof laid down that the office 
of pleader in the Courts of the Bast India Company shall be open 
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■ to all persons of whatever nation or religion, provided that no 
person shall be admitted as a pleader in any of those Courts, unless 
he have obtained a certificate, in such manner as shall be directed 
by the Sudder Courts, that he is of good character and duly qualified 
for the office. Here, again, there is no indication that women might 
be legal practitioners; while section 12, like section 4, uses langu- 
age appropriate only to men practitioners. Before I pass on to the 
next stage, I may mention that the history of the institution of a 
legal profession in the Courts of Bast India Company is lucidly 
set out in the great work on the Bengal Regulations by John 
Herbert Harington, for many years Chief Judge of the Sudder Court 
(See Vol. I., tst Edition, page 147, which states the law as in 1809, 
and Vol. I., and E lition, page 14S, which states the law as it stood 
in 1821). The next legislation on the subject was in 1S65, when 
Act XX of 1865 came into force on the loth April, 1865. Regula* 
tion XXVI I of 18x4, in so far as it had not been already repealed, 
as also Act I of 1846, Act XVIII of 1852 and Act XX of 1853 were 
repealed ; it may be stated parenthetically that the language used 
in those two Acts show that the Legislature contemplated men alone 
as legal practitioners. There is no indication whatever in Act XX 
of 1865 that the Legislature had in view a departure from what had 
unquestionably been the law from before 1793. On the other hand, 
section 5 and the form of certificate to be granted to pleaders as 
contained in the second schedule, make it manifest that in 1865, as 
in 1793, the Legislature contemplated men alone as Legal Practi- 
tioners. It is further worthy of note that this Act contains an 
interpretatipn clause ; section 2 enacts that, unless there is some- 
thing repugnant or inconsistent iq the subject or context, words in 
the Act importing the singular number include the plural and words 
importing the plural number include the singular. This corresponds 
with what was subsequently enacted in section 2 (a) of the General 
Clauses, Act (I of [868) ; but we miss in Act XX of 1865 what does 
‘find a place in section 2 (t) of ActT of tS68, namely, the provision 
that words importing the masculine gender shall be taken to include 
females. The omission becomes significant, when we find that in 
the Indian Penal Code (Act XLV of i860), enacted on the 6th 
October, i860, the Legislature had in section 8 stated that the 
pronoun '*he” and its derivatives are used of any person, whether 
male or female. The inference is legitimate that if the Legislature 
in t86s had contemplated the admission of women as legal prac- 
titioners, they would have inserted in the interpretation clause, a 
provision sibout gender as they did in i860 in the case of the In4tBn 
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Penal Code. It is not as if they were oblivious of this point. Take, 
for instance, Act XI of 1865 (Mofassil Small Cause Courts Act) 
which came into force on the 15th March, 1865, that is, less than a 
month before the Pleaders Act 1865, came into operation; we find 
in the interpretation clause (section i) a provision that “words 
importing the masculine gender include females.” Take, again, 
Act X of 1865, (the Indian Succession Act) which came into .force 
on the i6th March, 1865, ^^ter the Small Cause Courts Act 

but before the Pleaders Act ; we find, in the interpretation danse 
(section 3), a provision that words importing the male sex include 
females. This occurs along with a provision about number, which 
re-appears in the Small Cause Courts Act and in the Pleaders Act ; 
the provision about gender, as we have seen, re-appears in the Small 
Cause Courts Act, but not In the Pleaders Act. It thus looks as if 
the provision about gender had been deliberately omitted from the 
Pleaders Act. The contrast is emphasised when we take another 
Act passed a few days later on the 17th April 1865, namely. Act 
XXIII of 1865, (Punjab Chief Court of Judicature Act), where, in 
the interpretation clause (section i), we find provisions about both 
number and gender. The position, then, is that in 186$, when 
there was no interpretation statute, when the Legislature used to 
insert interpretation clauses in various Acts, we find that in Acts 
made immediately before and after the Pleaders Act, words indi- 
cative of the male sex are expressly stated to include female sex, 
but there is no such provision in the Pleaders Act ; the inference 
seems almost conclusive that the omission was intentional, and this 
conclusion is substantially strengthened when we find that from 177a 
onwards men alone as legal practitioners were in the contemplation 
of the legislators ; and although the Pleaders Act was amended 
on the aand December, 1865 by Act XXIX of 1865, no change was 
made in this direction. The Pleaders Act, t^'65 was, as we have 
already seen, repealed by the I.«gal Practitioners Act, 1879, which 
was passed on the a 9th October, 1879. Neither the Preamble nor 
the provisions of any of the sections of the Act afford any indication 
of an intention on the part of the Legislature to widen the profession 
of pleaders by the admission of women into its ranks. 1 do not 
overlook the fact that the Act of Incorporation of the University of 
Calcutta, (Act II of 1857) which came into force on the 34th 
January, 1857, authorised the Senate to confer Degrees in vmrious 
faculties inclusive of the faculty of Law, and, that, notwithstanding 
the absence of an interpretation clause, the Act of Incorporation 
has been interpreted to authorise the University to grapt Degrees 
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to men as well as to women in all faculties. There may obviously 
be weighty reasons why in the University Act words importing the 
masculine gender may be taken to include females, while in the 
Pleaders Act no such intention can reasonably be attributed to the 
Legislature ; the subject matters of the two Statutes and the 
historical antecedents thereof are fundamentally different. For the 
reasons stated, I see no escape from the position that the Legislature 
in this country never contemplated the admission of women to the 
rank of legal practitioners. 

Reference was made in the course of argument to the fact that 
under the Common Law of England, women were under a disability 
to become attorneys or solicitors, and that the disability continued, 
notwithstanding the interpretation clause (section 48) of the Solici- 
tors Act, 1843, which provides that words importing the masculine 
gender shall extend to a female : Bebb v. Law Society (t). The 
decision just mentioned, no doubt, does not directly assist us in the 
solution of the question we have to determine ; but 1 think it 
furnishes valuable aid as to the mode in which the problem should 
be approached. Cozens Hardy, M. R. referred to Lord Coke (Co. 
Litt. 128a) to show that women were not allowed to be attorneys, 
and Lord Coke in his turn relied upon the Mirror of Justices 
(Book II, Chap. 31, Selden Society's Ed p. 88 ; Robinson's Ed., 
p. 137) to show that “the law will not suffer women to be attorneys.” 
The master of the Rolls then observed that no woman had ever been 
an Attorney-at-law or had applied to be or attempted to be an attor- 
ney-at-law. The Solicitors Act, 1843 did not, in express terms, 
destroy a pre-existing disability or confer a fresh and independent 
right ; consequently, notwithstanding the interpretation clause in the 
Solicitors Act, 1843, which had to 'be construed with the previous 
legislation and the common law, it could not be successfully main- 
tained that the Legislature had departed from what had been the 
constant practice and inveterate usage. [See also the judgment of 
Willes J. in Charlton v. lAngs (a) ; a Co. Litt 119 (lai) ; 3 Black- 
stone Comm. 36a, 4 Blackstone Comm. 395.] The line of argument 
which was unsuccessfully adopted in the case of Bebb v. Law Society 
(i), has sometimes found favour in the Courts of the United States, 
but, has been on other occasions, emphatically repudiated. It is 
not necessary for my present purpose to review in detail the con- 
flicting principles applied in the different Courts of the United States 
in the determination of this question ; but an examina^on of their 
decisions, which are by no means harmonious, discloses that the 
f il (1514) ^ Ch. a 86 . (a) (i 8481 L. R 4 C. P. 39 ^* 



. VoL. XXIV.] 


HIGH COURT. 


395 


same difficulty has been felt there as elsewhere, as to the inference 
properly deducible from the circumstance that women have not 
hitherto entered the rank of the legal profession. In favour of 
allowing women to practice law under old Statutes which mentioned 
men only, the Courts have reasoned, that every word importing 
the masculine gender only, may extend to and be applied to females 
[/» re Thomas (t)] ; secondly, that Statutes, whenever they might have 
been passed, should be construed as if they were recently enacted, 
and not vdth reference to what was in the mind of the Legislature 
at the time of their enactment [In re Hall (a)] \ thirdly, that all 
Statutes are to be construed, as far as possible, in favour of equality 
of rights, and that all restrictions upon human liberty and all claims 
for special privileges are to be r^arded as having a presumption 
of law against them [In re Leach (3) ; In re. Hall (2)] and fourthly, 
that the status of women has, in the eye of law and in popular ac- 
ceptation, so changed as noUonly to permit their admission to the 
Bar but practically to demand it [In re Thomas (i) In re Hall (a)]. 
In refusing to admit women to practise law, the reasoning employed 
is substantially the opposite of that which favours their admission to 
the Bar, namely, first, that words importing the masculine gender 
cannot be read so as to include women, unless the subject matter 
and the context justify such a construction [In re Maddox (4)] ; 
secondly, that, as the Legislature never contemplated the admission 
of women, as indicated by the history of the profession, words of 
masculine gender in the Statutes should not be interpreted to include 
women [In re Robinson (5) ; In re Leonard (6) j In re Goodell (7)] ; 
thirdly, that an extended interpretation should not be put on statutes 
because women are generally unfitted for the duties of the legal 
profession [In re Bradwell (8) j In fe Lockwood v. U, S. (9)] ; and, 
fourthly, that if the status of women has altered in the eye of law 
and in popular acceptation, the proper remedy is legislation and 
not an alteration of the law in the disguise of judicial exposition of 
the existing law [In re Maddox (4) ; In re Robinson (5) ; In re 
Leonard (6) ; In re Bradwell (8) j Ex parte Griffin (10)]. The most 
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powerful opinion in the Courts of the United States against the 
construction of a Statute in terms applicable to men only, so as to 
confer a new privelege upon women, is that of Chief Justice Gray in 
In re Robinson he emphasised the impropriety of an ex* 

tended construction of a Statute in the absence of all indications of an 
intention on the part of the L^islature to reverse the policy of their 
predecessors or to introduce a fundamental change in long establish- 
ed principles of law. To the same effect are the weighty words of 
I.awrence, J. in In re Bradwell (2) : “female Attorneys-at-law were 
unknown in England, and a proposition that a woman should enter 
the Courts of Westminister Hall in that capacity or as a Barrister 
would have created hardly less astonishment than one that she should 
ascend the Bench of Bishops or be elected to. a seat in the House 
of Commons. If it is maintained that a change of so radical a 
character has been effected in the law, it must be shown that there 
is express legislation to that effect** [See also Bradwell v. Illinois (3), 
and In re Lockwood (4), where the Supreme Court of the United 
States held that in view of the familiar history of the constitution of 
the profession, the term “person** or "citizen** in a Statute relating 
to the enrolment of Attorneys and Counsellors-at-law could not be 
deemed to include a woman]. The question was elaborately dis- 
cussed recently by a Full Bench of the Supreme Court of New 
Brunswick in the case of Re French (5), and the Court came un- 
animously to the conclusion that statutory authority in express terms 
is necessary to enable a woman to be admitted to the ranks of the 
profession ; in other words, that the intention of the Legislature to 
make a radical change must be made out beyond doubt. 

It will be noticed that Swinfen Eadey, L.J. in his judgment in 

the case of Bebb v. Law Society (6), applied to the matter before 

him the following passage from the speech of Lord Loreburn, L.C. 

in Nairn v St, Andrews University (7) “Not only has it been the 

constant tradition, alike of all the three kingdoms, but it has also 

been the constant practice^ so far as we have knowledge^ of what has 

happened from the earliest times down to this day ; only the clearest 

ptoof that a different state of things prevailed in ancient times could be 

entertained by a Court of Law in proving the origin of so inveterate an 

usage." It is interesting to investigate the matter from the point of 

view thus indicated. We have seen that ever since the foundation 

of British Courts in this country in 1772, women have never been 

(1) (1880) 131 Mass. 376 ; 41 Am. Rep. 239. (2) (1870) SS S 3 S (S 39 )- 

(3) (1872) 16 Wallace 130. (4) (1893) *54 S. 116. 

( 5 ) ,*905) 37 New. Brans. 359. (6) (1914) * *86 (296^ 

(7) (1909) App. Cas. 147 (t6o). 
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admitted to the rank of legal practitioners. It is by no means easy 
to determine with absolute certainty whether women were recognised 
as legal practitioners in Hindu or Mahomedan Courts in this 
country. As regards Hindu Courts, it is clear that the legal pro- 
fession existed in the Seventh Century of the Christian Era when 
Asahaya wrote his commentary on the Institutes of Narada. [See 
the edition of Narada Smriti edited by Joly for the Bibliothica 
Indica Series Book I, verse 6, page 48 ; Sacred Books of the East 
Series, Vol. XXXIII, page 43; See also Introduction, sec. II Verse 
23 ; S. B. £. Vol. XXXIII page 29.] To the same effect are texts 
of Vrihaspati, Katyayana and Vyasa quoted by Raghunandan in his 
Vyavahara Tatwa. It is also fairly clear from Buddhistic books that 
the profession of lawyers existed in the first century before the 
Christian era ; they were known as “sellers of law** or “traders in law” 
who “explained and re-explained, argued and re-argued.” (Milinda 
Panho Book V. 23 ; Trendcnet*s Edition pp. 344-345 ; translation by 
Rhys Davids, Sacred Books of the East, Vol. XXXVI, pages 
236-238). There are also references to pleaders in the Dhammathats 
or ^he ;Laws of Menoo (Richardson’s Laws of Menoo p. 50). 
Similarly, the Sukraniti (IV. 5, 10, 13, 26, 80-82) mentions pleaders. 
Itis remarkable that wherever pleaders or advocates are so mention^ 
ed, the reference is to men and not to women. I cannot find any 
instance where in Hindu or Buddhistic times, the Jurists contemp- 
lated the possibility of women as members of the legal profession. 
As regards the Courts in Muhammadan times in this country, I have 
not been able to obtain any information. But I am not unmindful 
that there are indications that the legal position of women under the 
Islamic Law as administered in countries beyond India, was based 
on very advanced conceptions. Thus, Syed Ameer Ali observes, in 
his lecture on the Legal position of women in Islam (Page ai), that 
Abu Hanifa, the founder of the Hanifa School of Mussalman Law had 
declared in the e^hth century of the Christian era that a woman was 
entitled to hold the office of Judge or Kazl equally with a man. 
Al Suyuti in his History of the Caliphs (Tarikh-al-Khalafa, p. 391) 
states that Sha’ab or Shaghab, the mother of the Abbasid Caliph 
Al-Muqtadir (295 A. H.=»907 A. D.) herself presided at the High 
Court of Appeal, listened to applications, surrounded by Qadis and 
Dignitaries of State, and issued edicts in her own writing. In the 
celebiated Maqamat or Assemblies of Al Hariai (Assembly IX tr. 
Chenery and Assembly XL tr. Steingass, both in the Oriental 
Translation Fund, New Series), we find instances of women litigants 
appearing before Qadis and holding their own a^inst their husbands 
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or Other male adversaries (See also Kitab-al-Adbkiya of Ibn-« 1 -Jawzi 
published in Cairo, which records many instances of women litigants 
appearing before Caliph Omar, Abu Hanifa, and other eminent 
doctors of Muhammadan Jurisprudence). Even in Islam, however, 
there have been rifts, and the author of the well-known work 
Al-Ashbah Wa’l-Naza’it (Analogies and Precedents, Lucknow Edi- 
tion, page 507) urges that women should not be invested with the 
office of Qadi, though it may be lawful and valid for her to hold 
the appointment excepting matters of criminal law. The substance 
of the matter is that no trace of women legal practitioners can be 
found in Hindu or Buddhistic times, and though the Islamic Law 
may have tolerated the appearance of women litigants in Court and 
possibly the appointment of Women as Judges, there is no trace of 
women legal practitioners in the Courts of this country during the 
Muhammadan period. When the British Courts were first consti- 
tuted in 1772, the Rulers found men 'alone as legal practitioners, 
and when in 1793, for reasons assigned in the Preamble to Regula- 
tion VII, the profession was, as it were, re-organised and given a 
recognised legal status, the legislators contemplated men alone as 
members of the profession. There has never been a departure 
from that policy. It is impossible for us to hold that, on the law 
as it stands, women are entitled to be admitted to the ranks of the 
legal profession ; when I say this, I do not forget that our duty as 
Judges of this Court is strictly limited to a declaration of the law 
as it is ; whether any change in that law would be wise or expedient 
is a question, not for the Court but for the Legislature. In my 
opinion, there is no possible escape from the conclusion that the 
application must be refused. 

Chltty J. — ^This is an application made by Miss. Regina Guha 
under Rule t8 of the Rules framed by this Court under section 6* 
of the I..egal Practitioners Act (XVIII of 1879), praying that she may 
be. enrolled as a pleader and permitted to practise as such in the 
Subordinate Courts of the 24 Perganas. It is conceded that she 
possesses the necessary qualifications required by the Rules and 
that she has paid the fees prescribed by Rule 27. The only ques- 
tion is whether, as the law and our rules now stand, a person of the 
female sex can be admitted as a pleader. We are not hmre to say 
what we think the law ought to be, but what it is. Counsel for the 
petitioner based his argument on the interpretation to be placed 
on the word “ person” and the pronouns following it in the Legal 
Practitionns Act of 1879. By section 2 (i) of the General Clauses 
Act I of 1868, which governed th? Act of 1879, “ words importing 
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the masculine gender shall be taken to include females.” It was ar- 
gued that by virtue of this provision the word “person” in the Act 
of 1879 must be taken to mean a person of either sex, the. pronouns 
following and referring to that word, “he,” “ him,”- ■“ his,” being 
read as “ he” or “she,” “ him” or “ her,” “his” or “hers,” and so 
forth. The same argument was used without success in the case 
of Bebb V. Law Society ( t ), where a lady in England was 
desirous of being admitted as a solicitor. Section 48 of the 
Act of 1843, tinder which she applied, contained a similar provision. 
It was however pointed out that that section, like section 2 of the 
General Clauses Act of 1 868, is only to be employed, where there 
is nothing repugnant in the subject or context. It was held in that 
case that, inasmuch as ther e had never been a solicitor of the 
female sex, the Act of 1843, which neither created a new right nor 
removed an existing disabi lity, did not contemplate such a contin- 
gency. So in the case before us the Legal Practitioners Act of 1879 
was not framed to create a new profession, but to regulate one 
which had been in existence for many years. The first Regulation 
which we find dealing with pleaders as a profession is Regulation VII 
of 1793. This described them as ‘ men’ and provided that they must 
be Hindus or Mahomedans. Successive Regulations and Acts were 
passed, in which no doubt the class of persons eligible was gradually 
widened and enlarged, but in which there was never any question as 
to the sex of the profession. Thus we find Regulation XXVII of 
1814, Act I of 1846, Act XVIII of 1852, and' Act XX of 1865, 
all dealing with the subject. Before the passing of the General 
Clauses Act of 1868 it was necessary to have a special section pro- 
viding that words importing the masculine gender should be taken 
to include females (e. g. Indian Penal Code Act XLV of i860, sec- 
tion 8). No such section is to be found in any of the Regulations 
or Acts above referred to. Although in India in the matter of 
pleaders we may not be able to go back so far as they did in England 
in the matter of solicitors, we find that the profession of pleaders 
has been in existence for over 120 years as a profession, and that 
never during that period did any woman become enrolled, or, so 
far as we know, apply to be enrolled as a pleader. We may 
therefore conclude that in passing the Legal Practitioners Act of 
1879 the Legislature did not contemplate the enrolment of pleaders 
of the 'feinale sex, and to read the Act to include females would be 
certainly repugnant to the subject. I feel some doubt whether the 
General Clauses Act can apply to Rules framed by this Court. No 
(I) (1914) I Ch. 286. 
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doubt in framing such Rules under an Act of the L^islature the 
Court should not uie any particular expression or word in a different 
sense to that applied to the particular expression or word by the 
Act itself. But this does not mean that in framing those Rules the 
Court must be taken to have framed them for women as well as 
men. The Rules were framed to meet existing circumstances, that 
is to say, a profession of pleaders consisting entirely of men, and 
cannot by implication be read as including pleaders of the opposite 
sex. It has not been, and indeed could not successfully be, argued 
that the Rules as they stand are ultra vires. As the law stands lam 
of opinion that a woman cannot be enrolled as a pleader. 1 there- 
fore agree that the application should be refused. 

Teunon J. — I agree in the judgment that has been delivered 
by the learned Chief Justice and have nothing further to add. 

Chaudhuri J. — I also agree in th^ judgment delivered by the 
learned Chief Justice and have nothing further to add. 

D. K. R., s. c. R. c. Application refused. 


FULL BENCH. 

Before Sir Lancelot Sanderson, Knight, CMef Justice, Sir Asutosb 
Mookerjee, Knight, Judge, Mr. Justice Fletcher, Mr. Justice 
Teunon and Mr, Justice Chaudhuri. 

EMPEROR 

V, 

FATEH CHAND AGARWALLA.* 

MisdittcHon^Charge to Jury — Indian Penal Code {Act XL V of t86o). Sets, 37, 
343 — Possession of spurious coin hy the servant— MastePs knowledge — Time, 
moment of-Non-direttion to Jury, if 'misdirection— fudge, statemeut of— 
Review under cl. 36 of tie Letters Pateut — CrimincA Procedure Code {Act V 
of i8gS), See. S37» if applieoible — Whole ease, if can he considered on review-^ 
Prosecution, duty of, 

* Full Bench Reference in Application for review uncler danse s<} of the 
Letters Patent. 
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In a case under section 243 of the Indian Penal Code it is necessary to direct 
the Jury Co the effect that they should come to a decision (i) whether the counterfeit 
coins were in the possession of the accused i or in the possemon of his derk or 
servant on behalf of the accused ; and (2) if they came to the conclusion that the 
coins were in the possession of the accused, they would then have to decide 
whether he knew at the time when he became so possessed of them, that the 
coins were counterfeit ; and (3) if they came to the conclusion that the coins 
were in the possession of the clerk or servant on behalf of the accused, they would 
then have to decide whether at the time the clerk or servant on behalf of the 
accused became possessed of the counterfeit coins, the accused himself knew that 
they were counterfeit. 

/Vr Mookerjee^ J. — ^The statement of the Judge who presides at the trial as 
to what actually took place before him, is conclusive. 

Emperor Upendra{i) referred to. 

Mere non*direction is not necessarily misdirection. 

Rex V. Stoddart (2) referred to. 

Section 537 of the Code of Criminal Procedure has no application to a case 
reviewed under clause 2f of the Letters Patent. 

When a point or points of law have been reserved or have been certified by 
the Advocate General as erroneously decided or as worthy of further considera- 
tion, and the Court on review holds on the point of law in favour of the accused, 
it has been the practice of the Courts to consider the whole case on the evidence 
and to pass such sentence as shall seem right. 

R. v. Natfrojt (3) ; Fmperairlx v. Pitambar (4) ; Queen v. ffurribole (5) and 
Queen v, (PHara (6) referred to. 

Quare. Whether these cases have not in effect been overruled by the 
decision of the Judicial Committee in Subramanya v. King Emperor 

. The duty of the prosecution is, not to secure a conviction, but to assist the 
Court in arriving at the truth, and for that purpose to place before the Court 
all the material evidence at its disposal. • 

Ramranjan v. King Emperor (8) ; Amrita Lai v. King Emperor (9) and 
Emperor Kagendra (lo) referred to. 

Application for review of a Criminal case on the certificate of the 
Advocate General under clause 26 of the Letters Patent. 

The petitioner Fateh Chand was tired at the third Criminal 
vSessions of 1916 on a charge of offences punishable under section 
243 of the Indian Penal Code, and, on the unanimous verdict of 
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( 3 ) (1872) 9 Bom. H. C. K. 358. (4) (1877) I. L. R. 2 Bom. 61. 

( 5 ) (1876) I. L. R, I Calc. 207 ; 25 W. R. Cr. 36. 

(6) (1890) I. L. R. 17 Calc. 64a. (7) (1901) I. L. R. 25 Mad. 61. 

(8) (1914) 19 C W. N. a8. (9) {191S) 21 C. L. J. 331. 

(10) (1915) 21 C L. J. 396. 
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the Jury was convicted and sentenced to undergo rigorous imprison- 
ment. The accused then applied to the Advocate General {Sir 
S. P. Sinha) and obtained the following certificate 

r. Whereas the accused abovenamed was on the 6th July 1916 
charged at the Criminal Sessions holden in this Hon’ble Court in its 
Original Criminal Jurisdiction before the Honourable Mr, Justice 
A. Chaudhuri and a common Jury on an indictment as follows : — 
Firstly . — ^That he the said^Fateh Chand Agarwalla on or about 
the 20th day of November in the year of our Lord 1915 in Calcutta 
aforesaid fraudulently or with intent that fraud might be committed 
had in his possession certain counterfeit coins that is to say 160 
counterfeit Rupees being counterfeit of the King’s coin having 
known at the time when he became possessed of them that they 
were counterfeit and thereby he the said Fateh Chand Agarwalla 
committed an offence punishable under section 243 of the Indian 
Penal Code. r 

Secondly . — That he the said Fateh Chand Agarwalla at or about the 
time and in the place aforesaid fraudulently or with intent that fraud 
might be committed had in his possession certain counterfeit coins 
that is to say 3 counterfeit Rupees being counterfeit of the King’s 
coin having known at the time when he became possessed of them 
that they were counterfeit and thereby he the said Fateh Chand 
Agarwalla committed an offence punishable under section 243 of the 
Indian Penal Code. 

2. Whereas it has been represented to me that the case for the 
prosecution as opened by the learned Standing Counsel and as 
disclosed in the evidence of the prosecution was as follows : — 

(«) That on the 26th November 1915 on a search by the Police at 
. a flour shop at Machuabazar Street, Calcutta, belonging to one 
Soniram Agarwalla thirty-one 1898 (Queen) and other base coins- 
were found and Soniram Agarwalla was arrested. 

. {b') That upon certain information received from Soniram 
Agarwalla the shop at No. 24 Armenian Street was raided by the 
Police at about 10-30 or up. m, on the said 26th November and 
they found in an ironsafe, the key of which was produced by the 
accused one hundred and sixty counterfeit coins 1898 (Queen) 
similar to the thirty-one coins found in the shop of Soniram 
Agarwalla. The police further found three counterfeit coins of the 
year 1901 (Queen) in a wooden box which was inside the ironsafe. 

(f) That the one hundred and sixty 1898 (Queen) coins were 
found in the safe inside a bag mixed up with three hundred and thirty 
seven genuine Rupees. There were also thirty-seven other genuine 
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Rupees besides those stated above found in the safe and Currency Ce imiwa l. 

Notes to the extent of one thousand five hundred and fifty'five Rupees. 1916. 

(d) That the Police took charge of the Emperor 

Rupees 163/ Counterfeit coins Fateh Oiand. 


>» * 555 / Currency Notes 

») 337/ Genuine coins and 

» 37/ Genuine coins 

as will appear from a copy of the search list prepared by the Police. 

(e) That Mr, Lahiri the Police Officer who raided the shop of the 
accused and found the counterfeit coins as stated above had already 
in his possession similar counterfeit coins and he knew the difference 
between these coins and genuine coins at the time when he found 
the said coins. 

(/) That there were some difference in the Queen’s effigies in 
the milling and in the lettering between the said counterfeit coins 
and genuine coins but there was very slight difference in weight not 
ordinarily noticeable no difference in size very slight in sound. 

(^) That ordinary business men test the rupee by the sound and 
that was also the test applied by the Banks. 

(^) That Mr. Lahiri saw Books of Account resembling those put 
in evidence by the defence at the shop at 24 Armenian Street on the 
night of the 26th November, 1915. 

3. Whereas it has been further represented to me that the case 
for the defence as disclosed in the evidence was as follows ; — 

(a) That Gunga Shahay the Cashier of the firm of the accused 
was in charge of the till and cash* of the firm. That he used to 
receive monies and make payments and he was so employed in 
November 1915. 

(fi) That large sums of money sometimes amounting to 
Rupees 5,000 used to be daily received by the firm of the accused. 

(<r) That the only test applied by the said Gunga Shahay when he 
received payments to find out if the Rupees were good or counterfeit 
was to place them in stacks of Rs. 20 or so and then to take up one 
stack at a time and pour the Rupees from one hand to the other and 
hear the ring. If he found that the ring of any coin did not satisfy 
him he returned it to the remitter. He did not examine each coin 
minutely. 

(d) That in the Kutcha Rokur Book of the business of tjbe 
accused which is daily written up there is an entiy dated the s^rd 
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November 1915 which went to show that wheat and flour were on 
that date sold to the firm of Jumunadas Soniram of the value of 
Rs. 235 or thereabouts. That the said Kutcha Rokur further shows 
under the date 26th November 1915 that there is an entry showing 
a cash receipt of Rs. 222 from the firm of Jumunadas Soniram. 

{e) That Soniram Agarwalla was the proprietor of the firm of 
Jumunadas Soniram whose name appears under the two dates in 
the Kutcha Rokur of the firm of the accused as stated above. 

(/) That the said Soniram Agarwalla was the same man in 
whose shop 31 (1898 Queen) counterfeit rupees were found and who 
was subsequently convicted of being in possession of counterfeit 
coins of 1898 (Queen) on 21st February 1916. 

(^) That the ledger of the firm of the accused for 19/1 Sambat 
corresponding to 1914 and 1915 contains an account of the said firm 
of Jumunadas Soniram which shows considerable dealings between 
the firm of the accused and the said fitm in the course of which 
various sums of money were paid by the firm of Jumunadas Soniram ' 
to the firm of the accused. 

{h) That the defence was unable to fix from whom they received 
the 163 counterfeit coins excepting that the firm of the accused 
received them in the usual course of business. They used to receive 
a large amount of cash coins in their daily transaction and on the 
said 26th November 1915 they received cash payment to the extent 
of about Rs, 790 besides what they already had in the till fron) the 
day previous. 

4. Whereas it has been further represented to me that no evi- 
dence was adduced by the prosecution either before the Committing 
Magistrate or before the Sessions Court as to how the accused came 
into possession of the 1 63 counferfeit coins or whether he had any 
knowledge at the time when he came into possession of the same 
that they were counterfeit or that these coins ever actually came into 
tho hands or custody of the accused or that the accused had any 
subsequent knowledge that the coins were counterfeit or that the' 
accused kept them with any fraudulent intention or that the accused 
had anything to do whatsoever with the said counterfeit coins beyond 
what is stated in the preceding paragraphs hereof. 

5. Whereas it has been further represented to me that in cross- 
examination of the defence witness Gunga Shahay a question was put 
to him to the ejfect that there was an agreement between Soniram 
Agarwalla and the accused to pass counterfeit coins which the 
witness answered in the negative. That this case was not made by 
thef prosecution in their opening or during the examination of theii 
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witnesses. And that Soniram Agarwalla was not called to prove 
the allied agreement stated above. 

6. Whereas it has been further represented to me that the 
learned Judge charged the Jury and in such charge which was not 
taken down completely by Counsel on either side said as followsv:— 

“Counsel for the defence put too narrow a construction on 
section 24.'^, Indian Penal Code when he said that the accused must 
have knowledge at the time when he became possessed of the coins. 
Knowledge that the coins were counterfeit at the time when he 
became possessed of the coins was not necessary. It is enough 
if the accused subsequently became aware of the spurious nature of 
the coins.” 

7. Whereas it has been further represented to me that the 
learned Judge omitted to draw the attention of the Jury to the 
following facts and particulars : — 

(a) That there was any evidence to prove that the accused had 
any knowledge either at the time when they were received in his 
firm or at any other time before the Police raid that the said 163 
coins were counterfeit coins or that he kept them with a fraudulent 
intention. 

(fi) That there was.no evidence of conspiracy or agreement as 
stated in paragraph 5 hereof. 

(<•) That the Police found counterfeit coins mixed up with nearly 
400 other good coins without any attempt on the part of the accused 
to keep them separate. 

(d) That it was ditficult to distinguish the counterfeit from 
genuine coins because there was very little difference in sound and 
weight and no difference in size between them. 

(e) That Mr. Lahiri had already in his possession similar counter- 
feit coins before he found those at the shop of the accused and knew 
actually what their defects were. 

(/) That it was not possible or in any case very difficult for the 
Cashier of the accused who applied the sound test to discover the 
defects in the coins as pointed out by the expert evidence. 

8. Whereas it has also been represented to me that the foremaW 
of the Jury cross-examined the defence witness Chotay Lai on the 
extent of the business done by the firm of the accused and in the 
course of such examination said openly in Court that he personally 
knew that the firm of the.accused was a very small one situated in a 
small shop at Burrabazar ,and could not do so much business as 
represented by the witness. And that the accused has been serious- 
ly prejudiced by the sa ne, although the learned Judge warned the 
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Jury tlie next day that they should not allow personal knowledge to 
affect their judgment in the case. 

9. And whereas the facts hereinbefore set out has been certified 
to me by Counsel for the accused as appears from the certificate 
hereunder written. 

Now I, Satyendra Prasanna Sinha, Officiating Advocate General 
of Bengal, do under and by virtue of the powers entrusted to me by 
the Letters Patent for the High Court of Judicature at Fort William 
in Bengal, bearing date the aSth of December 1865 certify that 
in my judgment whether the direction to the Jury hereinbefore speci- 
fied was right in law and whether the alleged omissions to direct the 
Jury do not in law amount to a misdirection should be further 
considered by the said High Court. 

We the undersigned defended the above accused at his trial by 
the Hon’ble Mr. Justice Chaudhuri presiding at the last Criminal 
Sessions of the High Court on the Cth and 7th instant and were 
present at his trial throughout and we certify that the facts herein- 
before set out have been correctly stated to the best of our recollec- 
tion and belief. 

A. P. Sen, 

D. N. Basu, 

Counsel for the accused. 

Before the case came on for hearing before the Full Bench, 
Mr. Justice Chaudhuri drew up the following note as to wh.it had 
taken place at the trial before him (a copy of the note was supplied 
to Counsel for the accused and the Crown). 

Note by Chaudhuri J. 

It was a somewhat long chaVge lasting over three quarters of an 
hour. Notes of counsel on page 21 are a short summary. Some of 
the points do not appear in the order in which I dealt with them 
and some points of importance, of which I have a distinct recollec- 
tion, are not there at all. In certain instances, matters, I put 
hypothetically, have been put in a positive form, as if I had asserted 
them. 

^ 1 began in the way put down on page at. I read section 243 to 
the Jury. Then I took the important words of the section in the 
order in which they appear. 

Fraudulent intent : — I first dealt with the expression “fraudulent- 
ly or with intent that fraud may be committed.** I referred to the 
definition of “fraudulently** (Section 35 .1. P. C.) and said that it 
was difficult to give a comprehensive definition of fraud, but two 
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elements had to be borne in mind : First, tliat there must be an 
intention to deceive and secondly an actual injury or possibility of 
injury likely to result therefrom. To pass olT a counterfeit coin with 
knowledge would be fraudulent. That the first portion of the sec- 
tion related to one being fraudulently in possession, and the second 
part to “being in possession with intent that fraud may be committed.'* 
Intention had to be found as a fact from the evidence, from the 
facts and circumstances proved. Intention may be established by 
evidence of express declaration of the accused, which was not the 
present case. It was a matter of inference in this case, such as the 
coin being found in the current till of the firm, mixed up with good 
.coin. I pointed out that the accused had, according to the evidence, 
a bona fide business. Money was daily coming in and being paid 
out. Whether the bulk of the counterfeit coin being found mixed 
up with good coin in the till, led to an inference that the good and 
bad were going to be used together, was for the Jury. 

This portion has almost entirely been missed out in the notes 
and one part of it is placed at a different place. 

Possession.-— I next referred to the question of Possession, but 
before dealing with the meaning of the expression in law, I stated 
the facts, namely that the coin was found inside a safe, in the shop 
of the accused. The accused produced the key with which it was 
opened. The defence witness Gunga Sahai the Cashier said the 
accused obtained the key from him and then made it over to the 
Police O.dicer. It had been suggested that the safe was in the 
Cashier’s charge. I then put section 2 / I. P. C. to the Jury, and 
said that the distinction between possession and custody was not 
important to consider. The law made the possession of the servant 
on account of the master, the possession of the master. The ques- 
tion of possession therefore was free from difficulty. But bare 
possession was insufficient, and of no importance, whether construc- 
tive or actual. Possession without guilty knowledge or fraudulent 
intention did not bring the case within the section. By way of 
illustration 1 referred to the fact spoken to by the Police officer that 
he had kept one piece of counterfeit coin for the Police Museum, 
which was no offence under the section. 

Knowledge . — I then pointed out that the section laid down certain 
conditions each one of which had to be shown to exist, before it 
could be applied against the accused. Possession with knowledge 
that the coin was counterfeit, was absolutely necessary to prove. 
Although the servants possession was in law sufficient on the point 
of possession, it was very differei^t oi) the question qf hnowleilge. 
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It was not the knowleige of the servant, but that of the accused his 
master. It may be constructive possession, but it was not construe* 
live knowledge. It must be personal knowledge. I said that the 
Jury had to decide two matters in this connection : 

(1) Had the accused knowledge that he was possessed of 
counterfeit coin ? 

(2) If he had knowledge, did he intend fraudulent use and if 
so at what time did he so intend ? 

I dealt with these two points one after the other. In connection 
with the first I pointed out that Ounga Sahai the cashier had said 
that he did not know that any of the coin was counterfeit, that he 
had shown and told them the way in which he usually received 
money. It was for the Jury to say whether it was possible to detect 
the counterfeit coin in that way. Differences had been pointed out 
by the Mint witnesses. The facts to remember in this connection 
were that nearly a third of the silver coin was spurious — also their 
appearance was to be noted, and how they came into their posses- 
sion. I alluded to an observation made by Mr. Sen for the accused, 
that he could not have detected the coin as counterfeit, I said it 
might be due to the fact that members of the Bar although they 
received large sums of money, without being supposed to take any, 
never cared to examine them, but this was the case of a Marwari 
trader. I said that even if they concluded that the cashier knew, 
they could not attribute his knowledge to the accused. I pointed 
out that Gunga Sahai had said that he alone handled the cash of 
the firm ; that Chotaylal said he also did so, in the absence 
of Gunga Sahai. Both of them said the accused never did. Chotay- 
lal had introduced himself as a , partner. Gunga Sahai said that 
he did not know if the accused had a partner. It may be that 
Chotaylal had made such a statement to support an argument that 
when there were two partners, both in law in possession, why should 
the accused be singled out. That point also had to be considered. 
In this case the key had come from the accused. He was asked 
for an explanation and gave it. It was the case of a Marwari firm, 
in which the accused took an active part. The balance was accord- 
ing to the defence, daily struck and the tilt compared. A large 
quantity of spurious coin was found in the safe. They had to 
consider how it came there. Was it the accumulation of daily 
receipts or was it recently received. They had to consider wfaedier 
it was likely that so much had got together from receipts extendmg 
ovtt a long period, all coin of the same date and all fresh. The 
evidence on behalf of the ^defence suggested that the money had 
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been received that very day^ from Soniram who is said to have paid Criminal. 
Rs. 2 32 as price of articles purchased a few days before. These 
people had dealings. The Jury had to find upon the evidence Emperor 
whether the accused had actual knowledge or not. v. 

The time of knowled^ in connection with intention. — ^The next Fate h Cha nd. 

point was about the time of knowledge in connection with in- 
tention. The section says “ having known at the time when he 
became possessed of it.” 1 thought that Counsel for the defence 


had put too narrow a construction upon it. I was of opinion that 
it referred to the time of conscious possession so far as the accused 
was concerned, that it need not be the time when the servant received 
the money. I thought that it referred to the -time when the master 
came to know that the coin had been received. The point to consider 
was, had the accused fraudulent intention at that point of time when 
he became aware of the possession, became conscious of the 
possession or had knowledge of it. Such knowledge need not be 
contemporaneous with the receipt of the coin if the accused did not 
receive the money, but some one else had received it on his behalf. 
So to construe, would be to restrict the scope of the section. 
The essential point was, was the accused fraudulently or with 
fraudulent intention in possession, having known, at the time he 
became aware \pf the possession, that the coin was counterfeit. That 
was I thought the meaning of the section. The man may not have 
been present when his servant received it. There was no evidence 
in this case he was. I cautioned them more than once that the 
servant’s knowledge, if any, could not be attributed to the master. 
I also told them that possession involved the idka^.of retention. 
They had also to consider whether the money was kept in posses- 
sion with a fraudulent intention and was such intention formed at 
the time when the fact of posesssion became known to the accused, 
if he came to know it at all. I explained why I thought the section 
difficult to apply. 

I was particularly careful in choosing my words in delivering 
my charge, as 1 had an impression that the Jury had taken a 
view adverse to the accused. 

As to paragraph 8 page 4 : — 

Cl- (a). I have already dealt with it. I referred to the fact the 
statement said to have been made by Soniram which led to the 
search in the Guddi of the accused was not before them and pointed 
out that we did not know what was said on the occasion and also 
that it did not appear that the accused was present when the coin 
was received. That all that the Jury had, was his presence at the 
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time of search and discovery, the production by him of the key, his 
proprietorship, that he made a statement to the Police which led to 
a search in Strand Road for a Mahomedan who was subsequently 
arrested. That although the books were there, the Police Officer 
said he was not asked to see them, as against which Chotay Lai 
had said that he mentioned about the books to the Police Officer 
who said “ Chup Rao.” That it was for the Jury to choose between 
the two statements. I also pointed out that even if they accepted 
the statement made by the Police Officer, that he was not asked to 
see the books, it might be due to the fact that the accused did not 
know what was in the book, as to whether any money had been 
received from Soniram or not I also pointed out that he did not 
know what he had said about the Mahomedan in Strand Road, 
except that he had said something which led to a search for him 
and his subsequent arrest. In connection with the books I said 
the comment made by Counsel for the prosecution, that their late 
production detracted from their value could be justly made. 

Cl. (b). This is not correect, I referred to the argument of 
Counsel for the prosecution which was to the effect that the Jury 
might infer that inasmuch as Soniram’s statement led to the search 
and discovery and since Soniram and the (irm of the accused had 
business connection, tliat there was an agreement between them 
to utter counterfeit coin although the defence had denied it. 1 
pointedly called attention to the fact that Soniram’s statement was 
not before them. He had not been called. Soniram may have 
given a perfectly innocent answer, in no way incriminating the 
accused or showing any connection between the two. I said 
Counsel had to my mind unduly pressed that argument, that he had 
been somewhat “blood thirsty” in pressing it. 

Cl. (c). I did mention about the coin being found mixed up 
with the exception of three in the small box. I called the attention 
of the Jury to the position in the box where they were said to have 
been foimd. 

Cl. (d) & (0« I referred to the difficulty of distinguishing the 
coin. There was considerable cross-examination on the point and 
the coin was sounded in the presence of the Jury, who them* 
selves examined the coin Both sides referred to it at length. I 
called the attention of the Jury as to what was according to Gunga 
Sahai, his method of taking money. 

Cl. (e). I did not refer to this. I believe counsel for the . 
d^ence did. 
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Mr. Norton (vrith him Messrs. A. P. Sen, D. N. Bose and 
B. N, Ghose) for the Accused : In the absence of any evidence 
to show that 1 was present when my clerk took the coins, it follows 
that one of the essential elements in section 243 of the Indian Penal 
Code is missing. I suggested and produced books to show that on 
the 26 th November, 1915, inconsequence of a sale to Soniram of 
goods on the 23rd, I received Rs. 222. There was a heavy course 
of dealing between Soniram’s firm and mine. If, as a matter of 
fact Rs. 222 was received on the morning of the 26tli by my clerk 
and if, on the 26th Soniram made some statement to the Police, 
the presence of counterfeit coins in my till is explained and reason- 
ably explained. 

Under section 27 of the Indian Penal Code possession by my 
clerk is my possession for purposes of section 243. It follows that 
at that time I had no knowledge that the coins were counterfeit. 
There is no evidence that on that day the keys were ever transferred 
by my clerk to me till the Police raid. The only fact that is proved 
is that in my safe were found 160 bad coins mixed up with 374 
good coins. 

Contrasts section 241 with section 243, Indian Penal Code. 

[Sanderson C. J. — How could he have knowledge one way or the 
other until he became possessed. Otherwise we will have to translate 
the section in this way — Having known at the time when the counter- 
feit coin was handed to the clerk that the coins were counterfeit]. 

Section 27 defines possession for the purposes of the Code.- 
Section 243 makes the bare receipt of counterfeit coins with know- 
ledge coupled with intent to defraud an offence, and the section 
says that the knowledge must b% contemporaneous with receipt. 
The accused handed over the key to the Police as by way of transfer 
from his clerk. The learned Judge put it as a fact. But he has 
omitted the other fact. 

[Mr. B. C. Mitter : It is only if the Court holds that there has 
been misdirection that my friend can go into these matters.] 

Consciousness of possession is not consciousness of knowledge. 
Learned Judge has confused knowledge with possession. Possession 
he already had. 

[Sanderson C. J.— That is the point.] 

Why did he read out section 27 ? If his view was that section 
27 did not control section 243 he ought not to have read section 27. 
You may have fraudulent intention but its presence will not satisfy 
the requirements of the section unless there is contemporaneous 
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knowledge with receipt. That, is a misdirection. The main point 
in tlie section is that you must prove before you come to fraudulent 
intent, whether at the time of receipt he knew that the coins were 
counterfeit. Reads “Such knowledge... accused.” (See page 409.) 

[Sanderson C. J. — ^This memo must not be taken word for word 
of what the learned Judge told the Jury but the substance of that]. 

The presence of 160 coins should not have been put forward to 
the Jury as evidence of knowledge. The only point is, I handed over 
the key to the Police. Even eliminating the defence evidence, 
tliere is no evidence of knowledge. Reads para 8 of the Certificate 
of the Advocate General. 

[Sanderson C. J. — Can one go into that under cl. (26) if you 

do not show misdirection ?] 

No. 

Points out omissions of the J udge to place points in favour of 
the accused. 

Section 27 does control section 243. 

Reads from Gout’s Indian Penal Code Vol. I. as i>art of his 
argument. 

Mr. B, C. Miller (Slanding Counsel) for the Crown : The first 
question is what arc the matters that are open to the Court to go 
into in matters of this cliaraclcr. Reads cl. (26) of the Letters 
Patent. This clause has been twic.e construed, once so recently as 
in Emperor v. Upendra (i) and again in Reg. v. Beslan ji Dinshaw 
(2). It has been held that the Court will not go beyond the Advo- 
c;ate General’s liat and Reg v. Peslanji Dinshaw (2) also says that 
non*direction is not a matter into which the Court can enter. 

With regard to para 7 of the Certificate of die Advocate General, 
so far as non-directions are concerned, from the note it appears that 
they were all put before him under a misapprehension. 

As regards misdirection, the Judge’s note is different from 
•Counsel’s note. Further there is evidence in this case. The key 
is produced by the accused. R. v. Jarvis (3). Having regard to 
the look of the Rupees — they are of 1898 and ail fresh and there 
are 160 of them — ^there was evidence to go to the Jury. 

Beyond the section, it is difficult to find any authority. The 
section means knowledge at the time when it came into his control. 
Section 243 refers to conscious possession. There must always be 
guilty knowledge or intent 

Mr, Norton in reply. Section 243 is a stringent section, because 
the mere possession of a coin with guilty intent is made punishable. 

(I) (1914) 21 C. L. J. 377. (2) (1873) 10 Bom. H. C. R. 7$. 

(3) (r8S5) 7 Cox. 53 ; 2$ L. J. M. C 3a 
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How can the producing of key be stretched to impute knowledge 
. of the contents of the safe and of the spurious nature of the coins. 
There is no evidence that I knew that the coins were there at all. 

The case of H. v. /arois (i) has no application. The facts of 
one case cannot be treated as an authority on the facts of another. 

The prosecution has to prove (i) fraudulent intention and (2) 
possession and contemporaneous knowledge. You must give 
preliminary evidence of knowledge before you can come to question 
of guilty intent. 

[The Court at this stage wanted Counsel to go into the merits of 
the case so that if they held that there was misdirection, they conhl 
^proceed to deal with the case on its merits]. 

Counsel then dealt with the facts of this case. 

Mr. B. C. MitUr : Ordinary way of proving guilty knowledge 
is by attempting to prove previous transactions or by showing the 
number of coins or by the identity in mould : Archbold’s Criminal 
Pleadings, a4th iCdition, 1095. Yo\i cannot give actual direc^t 
evidence of fraudulent intent. Refers to the evidence. 

Section 2 7 of the Indian Penal Code does not apply. It would 
apply only to those cases where the property is the property of the 
master. But the property is not the property of the accused because 
there is no implied authority in any servant to receive false coins 
knowing them to be false. 

If the servant received the coins in that way, then when the 
accused came to know of it and approved of it, the section would 
apply. 

[Sanderson C. J. — There are two kinds of possession possible; one 
by accused himself and one by accused through his clerk. If the case 
for the prosecution is possession through clerk, then prosecution 
will have to prove that the accused knew that the coins were false at 
the time when the clerk received them. If the case is possession 
by the accused, the prosecution will have to prove that the accused 
had that knowledge when he received them. What was the case 
for the prosecution ? ]. 

Suppose the coins came into the hands of the clerk ; the clerk 
had no authority to receive such coins. The accused comes to know 
later on of the nature of the coins, and agrees that they should be 
retained. The custody of the clerk became possession of the 
accused and if the accused had knowledge at that time, the two 
elements agree. The Judge in his charge was here dealing with the 
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(I) (1855) 7 Cox S3 5 as L J. M. C. 30 . 
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case for the defence, namely, that it came into the possession of the 
clerk. By possession is meant receipt. 

Refers to Stroud’s Jud. Die. Vol. III. p. 1516. 

Refers to Coining Offences Act (24 and 25 Viet. Ch. 99 sec- 
tion (i) ; Pollock and Wright, p. 196 and Stephen p. 210. 

Mr. Norton in reply. c. A. v. 

The judgments of the Court were as follows : 

Sanderson C. J. — in this case the charge against the accused 
was as follows ; — that he the said Fateh Chand Agarwalla on or 
about the a6th day of November in the year of our Lord 1915 in 
Calcutta aforesaid fraudulently or with intent that fraud might be 
committed, had in his possession certain counterfeit coins that is 
to say, 1 60 counterfeit rupees being counterfeit of the King’s coin, 
having known at the time when he became possessed of them that 
they were counterfeit, and thereby he the said Fateh Chand Agar- 
wralla committed an offence punishable 'under section 243 of the 
Indian Penal Code. 

Secondly, that he the said Fateh Chand Agarwalla at or about 
the time and in the place aforesaid fraudulently or with intent that 
fraud might be committed, had in his possession certain counterfeit 
coins, that is to say 3 counterfeit rupees being counterfeit of the 
King’s coin having known at the time when he became possessed 
of them that they were counterfeit, and thereby he the said Fateh 
Chand Agarwalla committed an offence punishable under section 
243 of the Indian Penal Code. 

He was tried at the criminal sessions of this Court, the Jury by 
an unanimous verdict convicted him of both charges and he was 
sentenced to a term of imprisonment. A representation was made 
to the Advocate General who gave a certificate under clause 26 of 
the Letters Patent to the effect that the question whether the direc- 
tion to the Jury was right in law and whether certain alleged omis- 
sions to direct the Jury do not amount to a misdirection, should 
be further considered by the High Court, and consequently the 
petition to this Court was presented. 

The accused had a place of business at 24 Armenian Street, 
Calcutta, and the case for the prosecution was • that the police in 
consequence of certain information went on the 26th November, 
1915 to the shop of one Soniram in Machua Bazar and searched 
it. They found in Soniram’s shop 31 counterfeit rupees, dated 
1898. In consequence of information received from Soniram the 
police proceeded to the shop of the accused, 24 Armenian Street, 
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and arrived there between 10-30 p. m. and ii p. m. on the same 
evening. The accused, one Gungasahai, who was alleged to be 
the cashier of the accused, and another man named Choteylal who 
was alleged to be connected with the business, were present on the 
premises. 

The evidence of the police officer was that in response to a 
request by him, the accused opened the safe which was locked, and 
the key of which was produced by the accused. In the safe was 
found 

ij G. C. Notes of Rs. 10 each. 

* )i j> »i >» 5 »> 

4 » »< >* If 100 ,, 

* ff » ft II 1000 ,, 

and 497 rupees ; these rupees were in a bag inside the safe. 

The officer sorted them and found that 160 were counterfeit 
coins dated 1S98. In a wodden box which was also inside the safe 
there were 40 rupees, 3 of which were counterfeit coins dated 1901. 
These three counterfeit coins were not mixed up with the other 
coins in the box 

The coins were produced ; the 160 counterfeit coins of 1898 
appeared to be new and were obviously made from the same die, 
and on comparison with the false coins taken from Soniram’s shop, 
were found to be similar to them. 
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The accused was arrested. Before the arrest, according to the 
police officer’s evidence, he was asked for an explanation ; he gave 
one ; thereupon the police officers proceeded to Strand Road, and 
searched the house of a Mahomedan, who was afterwards arrested 
at Dacca ; nothing was found at the house of the Mahomedan : 
the accused also referred the police officers to Soniram. 

The cases of the accused, to support which Gungasahai and 
Choteylal were called as witnesses, was *that Gungasahai was the 
cashier who used to receive the money in the ordinary course of 
business and that the daily receipts varied from Rs. a, 000 to Rs. 5000 
a day. That when the police came to the shop on the a6th Novem- 
ber 1915 Gungasahai had the key of the safe, and that he was asked 
by the accused for the key, and that he gave it to the accused. 

The case for the defence further was, that Gungasahai must have 
received the 160 counterfeit rupees, that he did not know they were 
counterfeit, and it was suggested that the counterfeit money had been 
received that very day and that it might have been included in a 
payment of cash, Rs. ass, which Soniram had made that day. 
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Although there were only two payments of cash, of an amount, 
larger than Rs. 160, received on that day, viz., one of Rs. 240 from 
other business premises of the accused, and one of Rs. 222 from 
Soniram, and although the counterfeit coins were all obviously new 
and bright coins and therefore likely to attract attention, Gungasabai, 
said he, colild not make any suggestion from which party the coins 
came. 

The first and main ground of the alleged misdirection was the 
direction given by the learned Judge to the Jury as to the construc- 
tion of section 243, Indian Penal Code under which the charge was 
brought : secondly, it was contended in argument that the learned 
Judge should have directed the Jury that there was no evidence 
(a) to shew when, if ever, the counterfeit coins came into the actual 
possession of the accused, (b) to show that the accused had know- 
ledge of the spurious character of the coins either when they were 
received by his servant, or at an y time before the police raid. 

With regard to the construction of the section, the passage 
of the summing up which was laid before the Advocate General, and 
upon which the certificate was based, was taken from learned 
Counsel’s notes ; but admittedly it did not represent a full or com- 
plete statement of the learned Judge’s charge on this point. It was 
as follows : — “Counsel for the defence put too narrow a construction 
on section 243, Indian Penal Code when he said that the accused 
must have knowledge at the time when he became possessed of the 
coins. Knowledge that the coins were counterfeit at the time when 
he became possessed of the coins was not necessary. It is enough 
if the accused subsequently became aware of the spurious nature 
of the coins,” 

r 

The learned Judge has supplied the Court and the parties with 
a memorandum of his summing up made for the purpose of this 
appeal, from his recollection and the notes which he used for his 
summing up, and it is upon the summing up as shown in the 
memorandum that the case was argued by both sides. 

The learned Judge first dealt with the question of fraudulent 
intent, then with possession, in which connection he drew the 
attention of the Jury to section 27 of the Indian Penal Code and 
pointed out “that the law made possession of the servant on account 
of his master the possession of the master. The question of 
possession, therefore, was free from difficulty.” 

He then dealt with the question of knowledge, and after point- 
ing out that it must be the personal knowledge of the accused, and 
that the knowledge of the servant would not be sufficient, he 
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directed the Jury that they had to decide two matters in this 
connection (i) Had the accused knowledge that he was possessed 
of counterfeit coin, (a) If he had knowledge, did he intend 
fraudulent use and if so at what time did he so intend ? 

After dealing with the first point and telling the. Jury that they 
had to find on the evidence whether the accused had actual know- 
ledge or not, he then proceeded to direct the Jury as to the time of 
knowledge in connection with intention as follows : — 

“The next point was about the time of knowledge in connection 
with intention. The section says ‘having known at the time when 
he became possessed of it.’ I thought that Counsel for the defence 
had put too narrow a construction upon it . I was of opinion that 
it referred to the time of conscious possession so far as the accused 
was concerned, that it need not be the time when the servant re- 
ceived the money. I thought that it referred to the time when the 
master came to know that th« coin had been received. The point 
to consider was ; had the accused fraudulent intention at that point 
of time tnhen he became aware of the possession, became conscious 
of the possession or had knowledge of it. Such knowledge need 
not be contemporaneous with th^ receipt of the coin if the accused 
did not receive the money ; but -some one else had received it on 
his behalf. So to construe, would be to restrict the scope of the 
section. The essential point was, was the accused fraudulently, or 
with fraudulent intention, in possession, having known, at the time 
he became aware of the possession, that the coin was counterfeit. 
That was, I thought, the meaning of the section. The man may 
not have been present when his servant received it. There was no 
evidence in this case that he was. I cautioned them more than 
once that the servant’s knowledge, if any, could not be attributed 
to the master. I also told them that possession involved the idea 
of retention. They had also to consider whether the money was 
kept in possession with a fraudulent inteAion, and was such inten- 
tion formed at the time when the fact of possession became known to 
the accused, if he came to know it at all. I explained why I thought 
the section difficult to apply.’’ 

I agree with the learned Judge that this section is one which it 
is difficult to apply, but with great deference to him, I do not think 
that the construction which he placed upon the section, as indicated 
in his summing up, is correct. 

To constitute an offence under this section (i) it must be proved 
that the accused was in possession of the coin, 

(2) that the coin was counterfeit of the king’s coin. 
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(3) that the accused was ia such possession fraudulently or 
with intent to defraud, 

(4) that at the time he became possessed of such counterfeit 
coin, he knew it to be counterfeit. 

Section ay of the Indian Penal Code provides that when pro- 
perty is in the possession of a person’s wife, clerk, or servant on 
account of that parson, it is in that person’s possession within the 
meaning of this Code, and by section 7 of the Indian Penal Code, it 
is enacted that every expression which is explained in any part of 
this Code, is used in every part of this Code in conformity with the 
explanation. 

Consequently section 243 must be read in view of these two 
sections, and therefore two kinds of possession may have to be 
considered in connection with a case under this section, ois., the 
[xissession of the accused person himself 'and the possession of an 
accused person’s wife, clerk or servant on account of that person. 

In the case now before us it was alleged by the defence that the 
counterfeit coins must have been received in the first instance by 
the servant of the accused, viz,, Guhgasahai, and that they remained 
in his possession ; on the other hand it was urged for the prosecu- 
tion that the counterfeit coin was found in the locked safe of the 
accused ; that the accused kept the key and the number of coun- 
terfeit coins was large and that from such facts it 'was only reason- 
able to suppose that the accused was in possession of the coins 
and that he must have known when he became possessed of them 
that they were counterfeit. Having regard to the facts and the 
contentions on this part of the case, in my judgment a direction 
should have been given to the Jury to the effect that they should 
come to a decision, (i) whether the counterfeit coins were in the 
■possession of the accused, ^or in the possession of his clerk or 
servant on behalf of the accused : and second, if they came to 
the conclusion that the coins were in the possession of the 
accused, they would then have to decide whether he knew at the 
time when he became so possessed of them, that the coins were 
counterfeit : third, if they came to the conclusion that the coins 
were in the possession of the clerk or servant on behalf of the accus- 
ed, they would then have to decide whether at the time the clerk or 
servant on behalf of the accused became possessed of the counterfeit 
coins, the accused himself knew that they were counterfeit. I do 
not find that these questions were put either directly or indirectly 
to the Jury ; on the contrary the Jury’s attention was directed to a 
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question which was said to be the essential question, viz., whether 
“the accused was fraudulently, or with fraudulent intention, in 
possession, having known at the time lu became aware of the posset- 
sion that the coin was counterfeit." This was in my judgment 
not a correct direction, and for the reasons given above : and while 
agreeing with the learned Judge that the section is a difficult one 
to apply, I must with deference differ from him on the point of 
construction. In view of the above conclusion it is not necessary 
to give any opinion as to the. second contention as to the alleged 
omission of the learned Judge to direct the Jury. It was also urged 
during the course of the argument that the learned Judge ought not 
to have left the case to the Jury at all, as there was no evidence 
on which the charge could be supported. 

I do not think this really was open to the learned Counsel for 
the accused in view of the terms of the certificate of the Advocate 
General ; but even if it was bpen for argument, in my judgment there 
was evidence which the learned judge was bound to leave to the 
Jury in support of the charge. 

In view, however, of the fact that I think there was a misdirec* 
tion, as already indicated, in a part of the summing up, which 
related to a material and essential element of the charge, I think 
the conviction should be set aside. I do not think the facts are 
so clear that we should be justified in saying that the misdirection 
has not in fact occasioned a failure of justice. 

Jn my judgment, therefore, the conviction should be set aside. 

Hooker] ee, j. — This is an application for review of a criminal 
case on the certificate of the Advocate General under clause 26 of 
the Letters Patent. The petitioner Fateh Chand Agarwalla was tried 
at the third Criminal Sessions of this year on a charge of offences 
p unisha ble under section 243 of the Indian Penal Code, and, on 
the unanimous verdict of the Jury, was gonvicted and sentenced to 
undergo r^orous imprisonment. The accused then applied to 
the AdvocatC'General and obtained a certificate that “ in his judg- 
ment, whether the direction to the Jury (hereinbefore specified) 
was right in law and whether the alleged omissions to direct the 
Jury do not in law amount to a misdirection should be further con- 
sidered by the High Court." To determine the points of law 
certified by the Advocate General, it is necessary to give a brief 
outline of the history of the trial. 

The accused is the owner of two flour-mills, one in Armenian 
Street, the other in Hanspukur Road, and canies on considerable 
business. On the 26th November 1915, Pumachandra Lahiri, Asst, 
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Commissioner of Police, received information that there were 
counterfeit coins in the shop of one Soniram Agarwalla in Machua- 
bazar Street. Lahiri searched the shop that very day, and found 
31 spurious coins which bore the year 1898. Soniram gave him 
certain information, and he raided the shop of the accused in 
Armenian Street late in the evening between 10*30 and 1 1 p. m. 
The case for the prosecution is that they found in an iron- 
safe (the key of which was produced by the accused) 160 
counterfeit coins (1898) similar to the 31 coins found in the 
shop of Soniram. The Police further found 3 counterfeit 
coins, which bore the year 1901, in a wooden box inside the 
safe. The 160 coins were found in a bag mixed up with 337 genuine 
rupees. Inside the safe, there were also 37 genuine rupees and 
currency notes to the extent of Rs. 1555. The Police took charge 
of the currency notes (Rs. 155s), the genuine coins (Rs. 374), and 
the counterfeit coins (Rs. 163). At the time of the search, there 
were present in the shop, besides the accused, one Gangasahai, 
alleged to be his cashier, and another man named Choteylal, said to 
be his partner in the Electric Flour Mill. I'he case for the defence 
was that his cashier receives, as a rule, all moneys paid into the 
shop, that on the day of the incident Gangasahai was the cashier, 
that he himself did not receive the counterfeit coins, that it was 
quite likely that the coins were included in a payment of Rs. 222 
made on that date by Soniram for goods supplied on the 23rd 
November, and, that, as payments had been made by other persons 
also on the same date, it was impossible to state with certainty 
how or from whom the spurious rupees were received. In support 
of the defence, both Gangasahai and Choteylal were examined, 
and what purported to be the account-books of the firm were also 
produced. In these circumstances, the question arises, whether 
there was an error of law in ^he charge to the Jury. 

Section 243 of the Indian Penal Code is in these terms : “Who- 
ever fraudulently or with intent that fraud may be committed is in 
possession of counterfeit coin which is a counterfeit of the Queen’s 
coin, having known at the time when he became possessed of it 
that it was counterfeit, shall be punished with imprisonment of 
either description for a term which may extend to seven years and 
shall also be liable to fine.’’ 

To establish that the accused has committed an offence under 
this section, it must be proved, 

(1) thatthe coin in question is a counterfeit of the Queen’s coin ; 

(a) that the accused in powasssession of it ; 
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(3) that he was in possession thereof fraudulently (that is, with Criminal. 

intent to defraud, or with intent that fraud might be committed) ; 1916. 

{4) that at the time that he became so possessed thereof, he Emperor 

knew it to be counterfeit. The term “possession” has to be inter- v. 

preted in the light of section 27 which by virtue of section 7 is l*ate h Cha nd. 

applicable wherever the term is used in the Code. Section 27 which Mookerject /• 


abolishes the distinction recognised in English Law between 
possession and custody, provides as follows : 

“ When property is in the possession of a person's wife, clerk or 
servant, on account of that person, it is in that person's possession 
within the meaning of this Code.” 

Consequently, an accused charged under section 243 may be 
proved to be in possession within the meaning of that section, if he 
is in possession in either of two modes, namely, (<?) he may be in 
possession of the coin himself, or (b), he may be in possession, 
because his wife, clerk or servant is in possession of the coin on Ms 
account. It is plain that whichever mode of possession is 
established, it is essential to prove that at the time the accused 
became possessed of the coin, he knew it to be counterfeit. The 
vital point of the matter, then, is to determine the precise moment 
when the accused becomes possessed of the coin in either of the 
two modes whereby possession may be acquired. If the coin is 
delivered directly into the hands of the accused, there is no room 
for controversy that he does, at that moment, become possessed of 
it, and, in such a case, it is necessary to establish that the accused 
knows that the coin is counterfeit when it is so delivered to him. 
When, however, the coin is delivered to the wife, clerk or servant 
of the accused, a different question arises, a question which may be 
by no means easy of solution in *the circumstances of a particular 
case. Possession of property by the wife, clerk or servant of a 
person is, under section 27, his possession, only if the possession is 
on his account. Consequently, when a spurious coin is delivered to 
the wife, clerk or servant of a person, it does not necessarily follow 
that he is in possession from that moment ; it must further be shown 
that the person to whom it has been delivered possesses it on his 
account. Questions of extreme nicety may, in this connection, arise 
on the facts of some cases, as may be seen from the decisions in 
H. V. Boober (i) and Anglo-American Oil Co. v. Manning (2). 
There may, on the other hand, arise obviously simple cases, as in 
R. V. Weeks (3). For example, A asks a coiner, B, to supply him 
(1) (1850) 4 Cox. 273. (2) (1908) I K. B. 536. 

(3) (iW*) 8 CaOX* 4S5 ^ ^ 
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with 100 spurious coins and instructs him to leave them with his 
servant if he is not at home ; as soon as the parcel is delivered to 
the servant, A is in possession of the coins. On the other hand, 
suppose B, a coiner, delivers to the servant of A, without the 
knowledge of A, a packet of spurious coins ; it cannot be said that 
A is necessarily in possession of the coins from the moment of 
their delivery to his servant. Consequently, when property is in 
the possession of a servant, it is essential to determine, whether, 
upon the special facts of the case, it can be said that he is in 
possession on account of his master. This may be answered in 
the affirmative, either because, from the very moment when the 
property comes into the possession of the servant, he was in 
possession on behalf of his master, or, because, though not in 
X)Ossession on his behalf at that time, he becomes so possessed later 
on by reason of events subsequent. When this moment of time has 
been determined, there must be proof’ that at that moment the 
accused had knowledge that the coins are counterfeit. In my 
opinion, the charge in this case should have specified that the first 
point for the Jury to determine was, whether the coins had been 
delivered to the accused himself or to his Cashier. The charge 
should further have specified that the second point for determination 
by the Jury would depend upon their view of the first question. 
If they found that the coins had bvien delivered to the accused 
himself, they would have to deter nine whether, when he received 
the coins, he knew that they were counterfeit ; if, on the other hand, 
they came to the conclusion that the coins were delivered to the 
Cashier, they would have to decide, whether from the moment of 
such delivery or only from a later period, the possession of the 
Cashier was on account of the accused. They would finally have 
to decide, whether at the time when the Cashier could be said to be 
■ in possession on account of fas master, the master had knowledge 
that the coins were counterfeit. After a careful perusal of the 
notes of the charge as drawn up by the learned Judge, I regret I 
cannot see any escape from the conclusion that the charge involved 
an error of law, inasmuch as it was based on an erroneous view of 
the requirements of section 243, specially with reference to the element 
of time when the accused must be proved to have known that the 
coins were counterfeit 1 may add that 1 have based my conclusion, 
not upon the notes supplied by Counsel, but upon the notes of the 
learned Judge himself, for, as pointed out in a long series of deci* 
sions mentioned in the case of Emperor v. Upendranath Das (i), 

(i) (i 9 » 4 l Si C. L. J. 377 « 
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the statement of the Judge who presides at the trial as to Cmmimau 

what actually took place before him is conclusive. But though the 1916. 

version of the charge, whereupon the certificate of the Advocate- Emperor 
General was granted, differs in certain respects from the substance 
of the charge as given by the learned Judge, the certificate does, in __ 

my opinion, substantially bring out the question in controversy, /. 


and it has consequently not been necessary to sequire an amended 
certificate, as was done in the case of Emperor v. Vpendranath Das 
(i) ; there the Court found that the questions sought to be raised 
on review, were fundamentally different from the points of law 
specified in the certificate of the Advocate-General. I desire to add 
further, as the application for review is based on allegations of not 
only erroneous direction but also non-direction, that, in my opinion, 
mere non-direction is not necessarily misdirection. The true rule 
on the subject was enunciated by Lord Alverstone C. J. in Rex v. Stoi* 
dart {2) i *Tt is no misdirection not to tell the Jury everything 
which might have been told them. Again, there is no misdirection 
unless the Judge has told them something wrong, or unless what he 
has told them would make wrong that which he has left them to 
understand. Non-direction merely is not misdirection, and those 
who allege misdirection must show that something wrong was said 
or that something was said which would make wrong that which was 
left to be understood.” 

In the view thaj there was misdirection in the charge to the 
Jury, the question arises, what course should be pursued. Reference 
was made on behalf of the Crown to section 537 of the Criminal 
Procedure Code, 1898, which provides that no sentence passed by a 
Court of competent jurisdiction shall be reversed or altered under 
Chapter XXVII (confirmation of sentences of death), or on appeal, 
or revision, on account of any misdirection in any charge to a Jury, 
unless such misdirection has in fact occasioned a failure of justice. 
But section 537 is clearly of no avail. In the first place, the' section 
has no application to a case reviewed under clause 26 of the Letters 
Patent. The proceeding is not by way of appeal, which is expressly 
excluded by clause 25 ; nor is it in the exercise of revisional 
jurisdiction, which is created by clause 28 j and it is needless to 
observe that it does not fall within the scope of the chapter which 
deals with the confirmation of sentences of death. In the second 
place, even if section 537 had applied, I would not hCsithte^to hold, 
on the facts of this case, that the misdirection had in fact'occasioned 

(i) (1914) 21 C. L. J. 377. 

(2) (1909) 2 Cr. App. Rep. 217 (a46)' 
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failure of justice. We must, consequently, consider the scope of the 
authority of the Court under clause 26 of the Letters Patent. 

Mr. Norton contended, on behalf of the accused, that if the 
Court comes to the conclusion that the Jury were misdirected, there 
is no option left to the Court but to set aside the conviction and 
acquit the accused. In support of this argument, he relied upon 
the decision of the Judicial Committee in Subramaniya v. King- 
Emperor (r). Mr. Mitter, on behalf of the Crown, contested the 
validity of this contention as opposed to the settled practice of this 
Court. The question raised, if it were res Integra^ must be deemed 
not free from difficulty. Clauses 25 and 26 make it plain that, 
when a point or points of law have been reserved or have bee n 
certified by the Advocate*General as erroneously decided or as 
worthy of further consideration, the Court has full power and autho- 
rity “to review the case or such part of it as may be necessary, and 
finally determine upon such point or points of law, and thereupon to 
alter the sentence passed by the Court of original jurisdiction and 
to pass such judgment and sentence as to the said High Court shall 
seem right.” It is obvious that the intention is that the case should 
be finally decided on review and not remitted for re-trial. It has 
also been ruled that when the Court on review holds on the point 
of law in favour of the accused, it is competent to the Court to 
consider the whole case on the evidence and to pass such sentence 
as shall seem right. The Bombay High Court followed this pro- 
cedure in the cases of R. v. Navroji (2) and Imperatrix v. Pitambar 
(3) ; in each instance although the Court decided the question of 
law in favour of the accused, yet, upon a review of the whole case 
and an examination of the merits,, affirmed the conviction. In this 
Court, the same procedure was adopted in the cases of Queen v. 
Hurribole (4) and Queen v. O'Hara (5) ; in each instance, the point 
of law was decided in favour of the accused ; but on a review of the 
whole evidence, while the conviction was affirmed in the former case, 
it was set aside in the latter instance. The cases of Queen v. Sib- 
Chandra (6) and Emperor v. Upendranath Das (y) do not directly 
touch the present question, inasmuch as the alleged error of law 
was not established in either instance. The only question, thus, is, 
whether the decision of the Judicial Committee in Subramaniya v. 

(I) (1901) I. L. R. 2$ Mad. 61. (2) (1872) 9 Bom. H. C. R. 358. 

(3) (1877) I. L. R. 2 Bom. 61. 

(4) (1876) I. L. R. I Calc. 207 ; 25 W. R. Cr. 36. * 

(5) (1890) 1 . L. R. 17 Calc. 642. (6) (1884) I. L. R. 10 Calc. 1079. 

17) (1914) 21C.L.J. 377 - 
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King-Emperor (i) overrules in effect the decisions in Queen v. 
Hurribole (*) and Queen v. (PHara (3). The point is not free from 
difficulty and deserves much fuller examination than is possible on 
the arguments addressed to us. The accused, in the case of -^uira- 
maniya v. King-Emperor (i), was charged upon an indictment which 
contained seven counts and was jointly tried with an abettor who 
was charged with abetment of the offences set out in three of the 
counts. The accused was convicted and sentenced to undei^o 
imprisonment and to pay a heavy fine. He then obtained a certificate 
from the Advocate-General under clause 26 of the I^etters Patent, 
and the points of law were heard by a Full Bench of six Judges. 
The Judges were equally divided in opinion upon the question 
whether the first count was bad ; but the majority were agreed that 
whether good or bad, its union with the remaining counts made the 
whole indictment bad for misjoinder ; they held, however, that it 
was open to them to strike out the first count and to deal with the 
evidence applicable to the remaining counts. The accused conten- 
ded that the Court was not competent to deal with the case in-this 
manner, to usurp the functions of the Jury and to substitute in 
essence the judgment of the Court for the verdict of the Jury. The 
Court overruled the objection raised as to its jurisdiction to review 
the case upon the evidence, and the six Judges sat a second time to 
hear the case on the facts. They examined the evidence, came to 
the conclusion that the conviction could be sustained on the counts 
other than the first which they had expunged, and passed sentences 
on the remaining counts in modification of the original sentence. 
The accused obtained special leave to appeal to His Majesty in 
Council. Before the Judicial Committee, the point was pressed 
that the trial was bad for misjoinder of charges and that the Court 
had no power, under clause 26 of the Letters Patent, to decide the 
case on the residue of the evidence. The Judicial Committee came 
to the conclusion that the trial had been held in contravention of 
section 234 of the Criminal Procedure Code, inasmuch as the 
accused was charged in the indictment with no less than 41 acts 
extending over a period of two years, whereas, under the law, he 
could be tried only for three such offences of the same kind if 
committed within a period of twelve months. Lord Halsbury L. C. 
then proceeded to observe as follows : '*Their Lordships think 
that the course pursued, which was plainly illegal, cannot be amen- 
ded by arranging afterwards what might or might not have been 

(i) (1901) I. L. R. as Mad. 61. (a) (1876) I. L. R. 1 Calc. aoy. 

( 3 ) (1890) I. L. 17 Calc. 642. 
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properly submitted to the Jury. Upon the assumption that the 
trial was illegally conducted, it is idle to suggest that there is enough 
left upon the indictment upon which a conviction might have been 
supported, if the accused had been properly tried. The mischief 
sought to be avoided by the statute has been done. The effect of 
the multitude of charges before the Jury has not been averted by 
dissecting the verdict afterwards and appropriating the finding of 
guilty, only to such parts of the written accusation as ought to 
have been submitted to the Jury. It would in the first place leame to 
the Court the functions of the Jury and the accused would never have 
really been tried at all upon the char^ arranged afterwards by the 
Court, Their Lordships cannot regard this as cured by section 537.” 
In this view, their Lordships did not consider whether the convic* 
tion on any of the counts could be supported on the evidence 
adduced at the trial, and allowed the appeal. On this judgment, 
Mr. Norton baaed the contention that, iu no circumstances, is the 
High Court competent under clause a 6 , to review the case on the 
evidence. This raises the question, whether the Judicial Committee 
intended their observations to be limited to cases of the type than 
before them, namely, cases where the trial has been conducted in a 
mode prohibited by law, or, in the words of Lord Russell quoted 
by them, where the proceedings have been constituted in a way 
not authorised by law and the rules applicable to procedure ; or did 
the Judicial Committee intend to go further and to include in 
their observations cases of the type of H. v. Navroji (i). Queen v. 
Hurribole (2) and Queen v. O'Hara (3), where evidence had been 
erroneously received, or cases of the type of Imperatrix v. Pitambar 
(4), where evidence was improperly rejected, or, again, cases of the 
type of the one now before us, where the error assigned consists in 
the erroneous exposition of a principle of law or the constituent 
elements of the offence charged ; or, did the Judicial Committee 
intend, in substance, to adopt the rule enunciated by themselves 
in the earlier case of Mdkin v. Attorney-General for New South 
Wales (5), where they had emphatically condemned the transference 
from the Jury to the Court the determination of the question 
whether the evidence, that is, what the law regards as evidence, 
established Ifae guilt of the accused? These are questions not 
wholly free from difficulty, and, in the absence of full arguments 
thereon at the Bar, I must reserve my opinion on them. This is 
rendered possibly because, in my judgment, an examination of the 

(r) (1873) 9 Bom. H. C. R. 358. (a) (1876) I. I* R. i Gale. 207. 

(3) (18^) I. L. R. 17 Cale. 642. (4) (1877) I. L. R. 2 Bom. 61. 

( 5 ) I1894I App. Ca«. 57. 
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evideno*, assuming it to be permissible, shows that the conviction 
cannot be sustained. There are lacunas in the evidence which make 
it impossible for me to hold that the elements essential for a convic- 
tion under section 343 have been established. 1 do not propose 
to review the evidence in detail ; but I desire to state that upon 
one fundamental point, namely, who had the key of the iron-^afe, 
there is really no contradiction. Lahiri stated that the key was 
produced by the accused ; he does not appear to have been cross- 
examined upon this point. Ganga Sahai stated that the keys were 
with him, then when the police came, his master asked for the keys, 
that he gave them up and the safe was opened. This witness also 
does not appear to have been cross-examined on this point. The 
two statements may obviously be reconciled. If, then, the coins 
were received by Gtngi Sahai as he would seem to assert, and if 
the keys were with him when the Police came, how does the prosecu- 
tion establish the requisite elements under section 24^? The 
evidence clearly does not prove that the case falls within that 
section. Much stress was laid on the large number of coins and 
their appearance, and reference was made to if. Jarvis (1). where 
R, V. Fuller (2) was followed. These cases are of no assistance to 
the Crown, in the absence of evidence, direct or circumstantial, to 
show that the accused had seen the coins or had even been aware 
of their existence in the safe before the Police raided his shop. I 
also find from the notes of evidence that on behalf of the Crown 
the suegestion was made to two of the defence witnesses, Ganga 
Sahai and Choteylal, that there was an agreement between the 
accused and Soniram to pass counterfeit coins at a profit. In my 
opinion, this was calculated to prejudice the accused and was 
obviously unfair to him, if there was no basis for the suggestion \ 
if, on the other hand, the suggestion was well-founded in fact, the 
Crown should have adduced the evidence’ at their disposal. It has 
been repeatedly ruled that the duty of the prosecution is, not to 
secure a conviction, but to assist the Court in arriving at the truth, 
and for that purpose to place before the Court all the material 
evidence at its disposal ; Ramranjan v. King- Emperor Amrita- 
lal V. King-Emperor (4) ; Emperor v. Plagendra (5) . On an 
examination of the whole evidence, my conclusion is that the 
conviction cannot be sustained. 

In my judgment, this application must be granted and the 
conviction and sentence set aside. 

(1) (1855) 7 Cox. St ; Deanly 552. 

(2) (t8i6) Rnswll & Ryan 308. (31 (tei4) to C. W. N. 38. 

(4) a^C. U J. 33*- (5) 119*5) a* C. L. J. 398. 
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Fl6t?heF J.~-The only matters that have been certified by the 
Advocate General in this case are first, whether the direction set 
out in paragraph 7 of petition for review was right in law, secondly 
whether the matters set out in paragraph 9 of the same petition 
vitiaied the trial, and thirdly, whether the alleged omissions to 
direct the Jury on the matters referred to in paragraph 8 of such 
petition, amounted to misdirection. The second and third heads 
may be shortly disposed of. Tne second head does not represent 
What in fact took place at the trial. Toe third head has not been 
argued before us. 

We are, therefore, left to deal with the first head, namely the 
alleged misdirection set out in paragraph 7 of the petition for 
review. 

The two charges on which the accused was tried were framed 
under section at) of the Indian Penal Code, namely of being in 
possession of certain counterfeit coins with intent to utter the same, 
the accused having known at the time he became possessed of the 
same that they were counterfeit. Tne case set up by the posecu- 
tion was as follows ‘On the a 6th of November last on a search 
by the Police at a shop at Machuabazar Street, Calcutta belonging 
to one Soniram Agar walla Thirty one counterfeit (1898) rupees and 
other base coins were found. Soniram was arrested. Acting on certain 
information received from Soniram the Police at about 10-50 or 
II p. M. the same night raided the premises of the accused and 
found in an iron safe, the key of which was produced by the accused 
and opened by him, 160 counterfeit (1898) rupees similar to the 
31 counterfeit rupees found in the shop ot Soniram. The Police 
also found ) count'-rfeit (1901) rupees in a wooden box inside the 
safe — the key of which box was also produced by the accused. 

The 160 counterfeit (1898) rupees were found in the safe inside 
a bag mixed up wito 337 genuine rupees. Thirty seven other 
genuine rupees and currency notes for Rs. 1555 were also found in 
the safe. 

Now if the case had stopped there, the Jury could obviously 
have found that the accused had committed the offences with which 
be was charged. The possession of so large a number as 160 
counterfeit rupees all bearing the same date and appearing as if they 
had recently been issued from the mint, are facts from which the Jury 
might well have inferred, in the absence of any explanation by the 
accused, that the accused must have known that at the time he 
became possessed of the same, that they were counterfeit and that 
the fMUsed coiild not be in possession of so^h a lar|e 'numbfr pt 
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counterfeit rupees except fraudulently, or with intent that fraud 
might be committed. The accused, however, called evidence in 
support of his defence. 

The principal witness was one Ganga Sahai said to be the cashier 
of the accused's firm and so acting in November last. His evidence 
was to the effect that he received moneys and made payments on 
account cf the accused's firm and that he never received any coun* 
terfeit rupees to his knowledge. He also produced certain boute 
of account alleged to be the books of the accused's firm bhowing the 
payment on the 26th of November last of the sum of Rs. 222 by 
Soniram to the accused's firm on account of certain goods sold 
and delivered. 

Now it seems to me obvious that Counsel for the defence in his 
address to the Jury had argued that even if the Jury came to the 
conclusion on the evidence that at the time the accused obtained 
physical possession of the counteifeit rupees he knew that they 
were counterfeit, no offence had been committed under section 243 
of the Indian Penal Code, because the evidence called by the 
defence proved or strongly suggested that moneys paid to the firm 
were received by the cashier Ganga Sahai. It seems to have been 
argued that under the proviiions of section 27 of the Indian Penal 
Code the possession of Ganaga Sahai was the possession of the 
accused, and as the accused would not at the very instant become 
aware of any payments made to bis cashier, he would not in the 
ordinary course know, at the time he became possessed of the 
counterfeit rupees, that they were counterfeit. In dealing with this 
argument the learned Judge gave the direction to the Jury that is 
complained of. 

If the direction had been in the terms set out in paragraph 
7 of the petition for review, it would clearly have been a misdirec* 
tion. The learned Judge has, however, furnished us with a note of 
his charge to the Jury, and the portion dealing with the argument 
before- mentioned is as follows ; — "The section says ‘having known 
at the time when he became possessed of it', I thought that Counsel 
for the defence had put too narrow a construction upon it. I was of 
opinion that it referred to the time oi conscious possession so far 
as the accused was concerned, that it need not be the time when 
the servant received the money. I thought that it referred to the 
time when the master knew that the coin had been received. The 
point to consider was, had the accused the fraudulent intention at 
the point of time when he became aware of the possession, became 
conscious of the possession, or bad knowledge of it. Such know- 
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ledge need not be contemporaneous with the receipt of the coin if 
the accused did not receive the money, but some oife else had 
received it on his behalf.” 1 venture to think that, that was a proper 
direction of the learned Judge to give to the Jury in the cir- 
cumstances of the case. The cashier Ganga Sahai was put forward 
presumably as a witness of truth, and it must be taken in accord- 
ance with bis evidence that he had no knowledge of the receipt of 
the counterfeit rupees. If the cashier Ganga Sabafkad no authority 
to receive counterfeit coin on behalf of the accused and did not 
in fact know that he bad received them would the fact that the 
counterfeit coins had passed through the hands of Ganga Sahai to the 
accused prevent the accused, if the other elements necessa^ to 
prove the offence were present, from being convicted of an offence 
under section 243 of the Indian Penal Code ? In my opinion it 
would not. No doubt, under the provisions of section 27 of the 
Indian Penal Code when property is in * possession of a person’s 
wife, clerk or servant on account of that person, it is in the person’s 
possession within the meaning of the code. ' But not every posses- 
sion of a person’s wife, clerk or servant is his possession— it 
must be possession on account of that person. For instance, 
possession by a housemaid of stolen property is not the possession 
of her master unless the housemaid has been authorised to receive 
it, or her possession has been ratified, as the receipt of stolen pro- 
perty is not within the scope of a housemaid’s authority. 

In the present case it is not suggested that Ganga Sahai had 
authority to receive counterfeit rupees on behalf of the accused. 
His possession was not, therefore, I think, on account of the 
accused, and the learned Judge I yiink correctly directed the Jury 
that the' point of time they had to look at, in the circumsmnees. 
of the case, was the time when the accused bad actual or, as the 
Judge calls it, conscious possession of the counterfeit coins for 
determining whether he had knowledge at that time that the coins 
were spurious. In my opinion, therefore, the direction of the 
learned Judge, to which the Advocate General’s certificate relates, 
vras correct The application for review ought, I think, to be 
refused. 

The majority of the Bench, however, are, I understand, of a 
contrary opinion, and in that view of the case it becomes riecessary 
to consider whether in a review we should affirm the conviction and 
sentence. The verdict of the Jury in accordance with the of^ion 
of the majority of the Bench not being a verdict arrived at after 
proper ditectioos as to the law, we have to review the evidence 
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without having the benefit of an opinion, which we can act on, 
of the Court which saw the witnesses give their evidence, and 
observed their demeanour. In that view I think with evidence bodi 
on the side of the prosecution and the defence, we cannot say that 
the defence evidence is so palpably false that a conviction ought to 
take place. 

In view of the fact that the majority of the Bench are of 
opinion that there was a misdirection by the learned Judge, I agree 
that conviction and sentence ought to be set aside. 

Teunon J.— >In this case the petitioner before us one Fateh 
Chand Agarwalla has been convicted on two charges under section 
243 of 'the Indian Penal Code. The conviction was had on the 
7th July 19(6 a^ the Criminal Sessions holden in this Court and the 
matter comes before us on a c ertifirate granted by the learned 
Advocate General under the provisions of section 26 of the Letters 
Patent. • 

The case for the prosecution was that at about r t p. m. on the 
26th November 1915 the business (remises of the accused were 
searched by an Assistant Commissioner of Police, who, in a safe, 
the key of which was produced by the accused, found 160 counterfeit 
rupees bearing date 1898 and three coun terfeit rupees bearing date 
1901. The 160 were in a bag mixed up with 337 good rupees and 
the 3 bearing date 1901 were in a wooden box in which it appears 
there were also 37 good rupees, though in this case the good and 
the bad were not mixed together. 

The first count or charge on which the accused has been con 
victed referred to the 160 rupees bearing date 1S98, and the second 
charge or count to the 3 bearing date rQor. 

In the safe were also found currency notes aggregating Rs. 1555 
in value and small coins to the value of some Rs. 200. It was the 
further case for the prosecution that at a search of the shop or busi- 
ness premises of another trader named Soniram Agarwalla, made 
by the same Assistant Commissioner of Police hours earlier, 
31 counterfeit rupees were found, and that it was on information 
received from Soniram that the search oflScer proceeded to the 
premises of this petitioner. In fact the 31 counterfeit found at 
Soniram’s were similar to the t6o found in the petitioners' safe and 
all appear to be from the same die. 

The prosecution rested its case on the possession by the accused 
of this large number of counterfeit coins and left it to the accused 
to rebut the presumption thereby created. 

The accused did not deny that the coins were found in his safe 
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but pointed out that as the owner of two flour mills he had a consider^ 
able business and that for the receipt and payment of monies he 
employed a cashier by whom monies received were placed in the 
safe. He al<«o alleged that in the course of the 36th November a 
payment of Rs. 223 had been made by the very Soniram in whose 
possession <«imilar counterfeit coins had been found. In short he 
denied all personal knowledge of the existence of base coins in his 
safe and alleged the possibility of a fraud practised upon his 
ea'hier by Soniram. 

In support of his dr fence the accused examined his cashier 
Gunaa Sahai and a second witness Chotey Lai said to be bis 
partner. These witnesses speak of the duties of the cashier> of the 
extent of the business, of the firm’s dealings with Soniram and of the 
transaction with the latter on the 26th. The cashier also explained 
how he tested the coins offered to him. 

From the learned Judge's charge to the Jury it would seem that 
he was satisfied that the accused did in fact carry on an honest 
business on a considerable scale, and that in this business money 
came in and went out daily. He appears also to have been satisfied 
that in the ordinary course of business the money now in question 
would have been taken in by the cashier and he pointed out to 
the Jury that it did not appear that the accused was present when 
the coin was received. 

It is impossible for us to say what view was taken by the Jury of 
any particular portion of ^e evidence but from their verdict it is 
clear that they were satisfied that the accused had knowledge of the 
spurious character of the coins, and intended to make a fraudulent 
use of them. 

But in order to a conviction under section 243 of the Code, the 
law requires that the accused should have this knowledge that the 
coin in question is counterfeit “at the time when he became 
possessed of it.** 

If we could take it that the Jury bad found that the accused had 
himself received the money from bis customer or customers, the 
case would present no difficulty. The difficulty is caused by the 
interposition or possible interposition of the cashier. By virtue of 
section e/ of the Code the possession of the cashier on account of 
his master is the master’s possession. Now, on this aspect of the 
case, the learned Judge directed the Jury to the effect that if the 
money bad in fact been received by the cashier the requirements 
of the section would be satisfied if the Jury found that the accused 
had knowledge of the spurious character of the coin when he 
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“became aware” that the coin hai been received or “became Criminal. 

conscious” of his possession; that is to say, the Jury were directed 1916. 

that if the receipt by the cashier on the account and for the use of Emperor 

the accused and the accused’s knowledge of the receipt were not v. 

contemporaneous, the Jury should have regard not to the time of Fate h Cha nd. 
receipt but to the later point of time when the accu'^ed’s unwitting Ttunott,/. 
possession became conscious possession. 


With all respect I am unable to agree in this interpretation of 
the section. 

in .the case of an employer doing a large business, such know- 
ledge or consciousness might be deferred for days. During those 
days, for all other purposes, for in«tance, for the purposes of the 
sections relating to the'ft, the coins are to be treated as in the 
employer’s possession ; for the purposes of the section under 
consideration, they are in this view not to be so regarded : for this 
purpose, the employer’s possession is to be deferred until he has 
seen them or been otherwise informed of their true character But 
this appears to be contrary to the provisions of section y which 
requires us to give to the expression ’possession’ the same sense or 
value in all parts of the Code. 

It has been contended that ’conscious retention* is imtilied or is 
a necessary element in all possession. In so far as that may be so, 
it would seem that in cases where poss'-ssion is held or obtainei 
through a servant, the law makes the conscious retention of the 
servant on the master’s account supply the place of the conscious 
retention of the employer. It is of course otherwise wiin the 
knowledge of the base character of the coin. Such knowledge must 
be personal. ^ 

It has also been urged thot to place upon the section the 
interpretation which I do is unduly to restrict its scope and to make 
it extremely difficult of application in the case of shop-keepers, 
traders or business men. I am not pressed by that argument. 1 
can see no reason on principle why the employer, whose cashier 
has received bad coin otherwise than in conspiracy with him, should 
be placed in a worse position than the uawary person upon whom 
bad coin has been passed. In any case, if there is a detect in the 
law, the remedy is with the Legislature. 

In the view I take, reading the verdict with the »harge, it 
cannot, I think, be held that the Jury have found that tbd accused 
knew of the spurious character the coin in question when he 
first came into possession of or originally obtained it. 

That being so, we have to consider the case qn the 
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The takings in the accused’s business appear to average Rs. 1000 
a day, and it appears to be fairly clear that, in ordinary course, the 
coins in question would have been received by the cashier. It was 
apparently not seriously suggested in the trial Court that the 
accused and his cashier were engs^ed in a conspiracy for the object 
of uttering base coins. If the i£>o coins bearing the date 1898 were 
in fact received from Soniram on the 26th, it is not clear that the 
accused must have seen them, as it would seem that the practice is 
that the accounts are made up' in the morning. The coins are fresh 
and this take 1 with their number should possibly have excited 
suspicion. Apart from this, these coins are remarkably good imita- 
tions. There is no difference in size, the difference in sound and 
weight is not noticeable, and it is only when the coins come to be 
examined that the differences in the heading, lettering and effigy, 
are observed. 

On the whole, though the case is one of grave suspicion, the 
accused is, I think, entitled to the benefit of doubt. 

I should, therefore, acquit him and direct that his bail-bond be 
discharged. 

Chaudhuri J. — I am of opinion that I correctly interpreted 
the meaning of section 243, Indian Penal Code, to the Jury. My 
note dea‘s with the points raised in the certificate of the Advocate 
General, but it may be taken as practically containing the whole 
of my charge. It sets out ray view of the law, but I shall add a 
few comments on the points discussed before us. 

Section 27, Indian Penal Code, lays down that when property 
is in the possession of a servant, on account of his master, it is in 
the master’s possession. Section’ 7 says that every expression which 
is explained in any part of the Code, is used in every part of the 
. Code in conformity with the explanation. Therefore "in possession” 
throuvhout the code includes the servant’s possession on account of 
the master as the master’s possession. There is, however, a clear 
distinction in law between "custody” and "possession.” Custody 
means possession on account of another. A person in possession of 
his property is not in custody of it, but a servant is, when he holds 
the property on behalf of bis master. Although such possession of 
the servant is the master’s possession, the possession of the master 
cannot always be said to be that of the servant, though he may be in 
charge. Let us take section 266, Indian Penal Code. It seems to 
me that the words "in possession” there, do not apply to a servant 
in chafge of his mgster’a shop^ in the mgster** absence. Learned 
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Counsel for the defence agreed with that view. In England it has 
been held not to apply to that case. See Smtfi v. WrW (i). 

In the Penal Code different expressions have been used in different 
places, which indicate that a distinction between “being in posses* 
sion” and “becoming possessed*’ was intended. Sections 239 and 
241 may be referred to in this connection. Section 239 deals' with 
the case of a person having* any counterfeit coin, “which at the 
time he Tbecaroe possessed of it, he knew to be counterfeit, deli- 
vering the same to any person fraudulently.** This section has been 
held not to apply to a coiner, who manufactures counterfeit coin. 
He has it, or in other words he is in possession of it and although 
he may have intended fraudulent use with it, he is not liable, 
having regard to the words used in the section “which at the time he 
became possessed of.** See Queen v Sheobux (2). Section 241 deals 
with the time when the person charged “took it into his possession.** 

The Penal Code has not used the expression “custody** in deal- 
ing with the servant’s possession on behalf of the master, but it is 
quite another thing to say that the distinction in law between 
“custody” and “possession” has been wiped out by the Penal Code. 
Confusion has resulted from the two ideas being thus mixed in 
section 27. It is interesting to note that Mr. Norton, senior, 
objected to clauses 17 and 18 (the original sections corresponding 
to section 27) when the Code was under discussion, as it did not 
contain the words ''with the consent and knowledge of the husband 
or master.” The Law Commissioners, although they made some 
alterations which do not affect this point, thought the objections 
would have weight, if such constructive possession could be charged 
against the party possessing, as a criminal possession, in order to 
bring him within the definition of any offence, and to render him 
liable to a penal prosecution, but said that they were not aware that 
the clauses in question were capable of being so perverted under 
the provisions of the Code. (See section 83. The First Report of 
the Law Commissioners.) 

We are bound to interpret the expression “in possession” accord- 
ing to section 27, but there is nothing in the Code which lays down 
that section 27 must be used to interpret the expression “become 
possessed.” It is clear to me that section 27 does not express the 
complete thought of the legislature on the question of possession 
and it is competent to us to interpret the words “to become 
possessed” in accordance to the meaning that the general 

(1) (1896) 12 Times Reports 4jo. 

(2) (1*71) 3 N. W. P. Rep. 150. 
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law has given to them. (See the observations of Holloway J. 
in 3 M. H. Ct. Reports, Appendix, Proceedings 22nd Decem- 
ber, i860). When a .servant takes possession on behalf of 

the master, it does not necessarily follow that it is the 

master who takes possession. Suppose the servant takes wrong- 
ful possession, purporting to do so on behalf of his master, does 
the master become liable ? The master is not liable in civil law, 
for acts wholly outside the servant’s authority. He is not answerable 
if the servant takes upon himself, though on good faith, and 
meaning to further the master’s interest, that which the master has 
no right to do, even if the facts were, as the servant thinks them 
to l)e : Poulton v. London Ss* South Western Ry, Co. (i). Much 
less can the master be held to be criminally liable in those circum- 
stances. It would be to pervert the meaning of the expression, 

to use the phrase of the Law Commissioners, to put such a 

construction in a penal statute. Possession in law is that of the 
master. The servant does not become possessed, although he 
may be in custody, or “in possession,” Dishonest removal of money 
from the master’s safe in which it has been kept by the servant, is 
removal from the master’s possession. It is theft of the master’s 
property, not of the servant. If the servant dishonestly removes 
the money from the safe, after having kept the money there, he may 
he guilty of theft, or of criminal breach of trust, according to 
circumstances. Possession involves the idea of proprietorship, the 
right to exercise power or' control over the object possessed— 
animus sibi tabendi. ^‘Becoming possessed” of property involves 
the intention to possess (animus fiossidendi). A person picks op 
a coin in his shop dropped by a customer and puts it into his till 
with the intention of restorin$( it to the customer, but he does not 
thereby become possessed, although be is “in possession.” The 
master becomes possessed, when he personally takes possession on 
his own account, or when he authorises the servant to take a thing 
for him, for his benefit, or on bis account, or when he consents to 
or sanction* the retention of the thing received by the servant, or 
knowingly allows the servant to retain in custody for him. If there 
be prior authority to the servant, or artangement with him to 
receive, the time when the servant receives, is the time 
when the master becomes possessed. In other cases, 

the time when the master comes to know or consents or 
allowR the thing to remain with the servant, is the time when he 
becomes possessed. The master, for purposes of section 343, may 
(I) <1867) L, R. 3 Q. B. 534. 
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oe in possession in two ways, personally or constructively through 
a servant, but the time when he becomes possessed, is 1 have 
endeavoured to explain, as above, in other words when it can be 
held that he was “conscious” of his possession. I hold therefore 
that the law was correctly put before the Jury. Since there was no 
evidence in this case of any prior authority given to the servant, or 
of any arrangement with him to receive the counterfeit coin, it was 
unnecessary to deal with the time of the servant’s receipt. The 
accused produced the key of the safe and it was opened by him. 
It was all important to find, if he had at all come to know that the 
counterfeit coin was there. The attention of the Jury was promi- 
nently called to the point. If they so found, they were asked to 
consider whether he knew it at the time lit became conscious of 
such possession. This became necessary having regard to the 
reading of the section by the defence. 

It follows, that I hold,* we cannot interfere with their verdict. 
I think it right to add, as the facts of the case have been discussed 
before us, I would not have convicted him if I had tried the case 
independently of a Jury. 

liabu Priyanath Sen ; — Attorney for the applicant. 

Government Solicitor : — Solicitor for the Crown. 

A. T. M. Accused acquitted. 
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Before Sir Lancelot Sanderson^ Knight^ Chief Justice^ and 
Mr, Justice Smither. 

SARAT CHANDRA MADAK and others 

V, 

MOBARAK MALLIK and others.* 

Right to colUct tolas, dispute as to — Cwiminal Procedure Code (Ait V of iSgS)^ 
Sec, /^7, scope of, 

A dispute as regards a right to collect tolas (small perquisites) from a hat on 
one day every year, is one concerning the rig^ht of use of any land within the 
meaning of section 147 of the Code of Criminal Procedure. 

Dukhi Mullah v. Halway (i) referred to. 

* Critnlual Kevision No. 532 of 1916, against the order of S. C. Ghubhj Eoq.i 
isl Class Magistrate at Arambagh, dated the loth April, 1916. 

(1) (1895) I* Le K. 23 Calc. 55. 
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The words used in section 147 are of wider and more general application 
than those in section 145 of the Code. 

Rule obtained by the and party. 

Proceeding under section 147 of the Criminal Procedure Code 

Application by the and party praying that the order of the 
Deputy Magistrate of Arambagh, directing under section 147 of the 
Code of Criminal Procedure, the ist party to collect tolas from the 
Dewanganj hat until any person objecting to such collection of 
tolas by the ist party, obtains the decision of a competent Court 
adjudging him to be entitled to prevent such collection, may be set 
aside, and hence the Rule issued by the High Court. 

The other material facts will appear sufficiently from the 
judgment. 

Babus Rishindra Nath Sarkar and Ratnesh Chandra De for 
the Petitioners. 

Babu Bibhuti Bhusan Saha for the Opposite Patty. 

The judgment of the Court was delivered by 

SandBFSOn C. J. — In this case the dispute was with reference 
to the right to collect tolas, or small perquisites, from Dewangung 
hat : The first party on behalf of the local Mahomedans was claim- 
ing the right to collect the tolas only on one day every year, for 
performing a certain religious ceremony. The second parties who 
were Hindus were objecting to this, saying that the Mahomedans 
had no such right to collect tolas from the hat as alleged by the 
first party. 

Now, the first ground upon which this Rule was issued was that 
the case was not one falling within section 147 of the Crimin'al 
Procedure Code, and, the reason why it is alleged that the case 
did not come within that section was that the dispute was not one 
concerning tht right of use of any land. 

Now, in our opinion it was a dispute concerning the right of 
use of land. As far as I can understand, the facts of this case show 
that the hat was held every week in the particular village : It was 
held always on the same vacant piece of ground somewhat about 
the middle of the village, and when the hat was held, people who 
wanted to sell their goods came and took up their position upon 
different places on this vacant piece of ground in the ordinary course 
of events. It may be described as a kind of market, and the place 
where it is held may be described as a kind of market-place. The 
Mahomedans were alleging that they had the right on one day in 
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the year to go upon this piece of land when the hat was held for the 
purpose of collecting from the people who were there, the shop- 
keepers I suppose, and also people who frequented the shops, gra- 
tuities for the purpose of performing a particular religious ceremony, 
and the dispute was with reference to the right of the Mahomedans 
to do that. 

The question is whether that is a dispute concerning the right of 
use of any land. 

The first observation I would make is that the words which are 
used in section 147 of the Criminal Procedure Code are not the 
same as those used in section 145 of the same code. The words 
used in section 145 are these “ a dispute likely to cause a breach of 
the peace exists concerning any land or water.** It has been held by 
this Court that what is contemplated there is immovable property^ 
something of which actual physical possession can be given and 
taken. But when you com»to section 147, as 1 have already poin- 
ted out, the words used are not “concerning land or water”, but 
“concerning the right of use of any land or water.” The words used 
are of wider and more general application. The marginal note des- 
cribing this section is “Disputes concerning easements &c.” It has 
been held by this Court that the words of a section cannot be limited 
by thejnarginal note in accordance with the usual rule of construction 
of statutes. It has, however, been held that the word “ easements” 
was not used in this section in the limited sense in which it is used 
in English Law. It has been expressly so held by this Court in the 
case of Dukhi Mullah v. Halway (i) (and the part of the judgment 
to which I wish to refer is at page 59), that the word ‘easement’ was 
not used in a limited sense as in English law : and the judgment goes 
on to point out “ In the first place*the section speaks of ‘easement 
etc,* and in the second place there is nothing to show that the 
British Indian Legislature uses the term “ easements” in the restricted 
sense in which it is used in English law so as to exclude profits a 
prendre^ while on the contrary a reference to the definition of ease- 
ments in the Limitation Act (XV of 1877, section 3) which was passed 
four years before the Criminal Procedure Code, and in the Easements 
Act (V of 1882, section 4), passed in the same year as the Criminal 
Procedure Code a little more than a month before, shows that the 
term is used as including profits a prendre. There is then nothing 
to show that the words ‘ the right to do any thing in or upon tangible 
immovable property’ in section 147 do not include the right to fish 
in a jhiV* 
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Now, those words *'the right to do any thing in or upon any tangible 
immovable property ’* which had been in section 147 of the previous 
Criminal Procedure Code are not to be found in the corresponding 
section o( the present Code and the material words now are “ con- 
cerning the right of use -.of any lani or water!' Having regard to 
the ordinary meaning of the words and to that decision, I am of 
opinion that the words are wide enough to include such a right of 
use of the land as is claimed by the Mahomedans in this case, 
namely, the right to go upon the land for one day in the year for 
the purpose of collecting gratuities to be used for a certain religious 
purpose. 

With regard to the second point, this was of an entirely different 
nature. It was based on the ground that there was no finding as to 
the last exercise of the right. This arises in this way : There is a 
proviso to section 147 which says this, “Provided that no order shall 
be passed under this section permitting the doing of anything 
where the right to do such thing is exercisable at all times of the 
year, unless such right has been exercised within three months 
before the institution of the inquiry ; or where the right is exercis- 
able only at particular seasons or on particular occasions, unless the 
right has been exercised during the last of such seasons or occasions 
before such institution.” The latter part of this proviso applies to 
this case ; and, it is alleged on behalf of the petitioners, that there 
is no finding here that this particular right claimed by the Maho- 
medans was exercised during the last of such seasons or occasions 
before the institution of the inquiry ; and, therefore, he argues that 
the Magistrate had no jurisdiction to make the order. 

It is quite true that there is no express finding to that effect in 
his judgment : But we have got'his explanation and from it we 
find that ‘although there had been opposition* by the petitioners, 
that opposition was not successful : and, the evidence of the wit- 
nesses for the first party, that is the Mahomedan party, showed that 
the right was exercised by the first party Mobarak Mallik during 
the last three years : and that witnesses for the first party proved 
that the right had been exercised by the first party upto the last 
year and that they could not, only this year collect any tola owing 
to violent opposition by the second party : and, then the Magistrate 
goes on to refer to the particular witnesses whose evidence I need 
not specifically mention. Now, if the evidence as to these facts was 
accepted by the Magistrate, as I gather from his explanation he 
intended to do, he in fact had jurisdiction. The only thing is that 
he did not expressly state that finding in his judgment The only 
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result of making the Rule absolute asking the Magistrate to re- 
consider the matter would be to ask him to insert that, the effect of 
which he bad stated in his explanation. My learned brother and 
myself are satisfied on the facts that the Magistrate had jurisdiction 
to make the order : and, we do not think that that is a good ground 
for making the Rule absolute. 

With regard to the third point, that there is no finding that there 
was a likelihood of a breach of the peace, in my opinion there is a 
finding to that effect. If it is not express it is certainly implied. 
Further than that, it was not one of the grounds on which the Rule 
was granted. 

For these reasons, we think that the Rule must be discharged. 

A. N. R. c. Rule discharged. 
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Before Sir Lancelot Sanderson, Knight, Chief Justice, and Mr. 
Justice Richardson, 


CHHAKMAL CHOPRA and another, 

V. 

THE KINC-EMPEROR.* 

Indian Stamp Act (II of iScjq), Section O4, el. (c ) — *‘Anp other act,” meaning 
of —Document insufficiently stamped — Prosecution under the section, if main- 
tainable. 

The words “any other act” in clause [c] of section 64 of the Indian Stamp 
Act| mean an act of a like nature to those which arc specified in clauses (^t) and 
(^) ; and thus the mere fact that a person puts a stamp on a document, which he 
knows not of proper value, would not bring the case within clause {c) of the 
.section. 

Qu^en- Empress v. Somasundaram Chttti (i) referred to. 

Revision under section 439 of the Code of Criminal Procedure. 

Application for quashing proceedings under section 64 clause (^) 
of the Indian Stamp Act, pending against the petitioners in the 
Court of the Sudder Sub-Divisional Magistrate of Rungpur. 

* Criminal Revision No. 670 of 1916, for quashing proceedings pending in 
the Court of Mr, B. N. Mukherjee, Sudder Sub-Divisional Magistrate of 
Rungpur. 
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(I) ^1^99) 1 . L. R. 23 Mad. 155. 
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The material facts and arguments will appear sufficiently from 
the judgment of Sanderson, C. J. 

Bobu Monmotho NathJIukhetjee for the Petitioners. 

Mr. Gregory for the Crown. 

The following judgments were delivered: 

Sanderson C. J. — We think that this Rule should be made 
absolute. 

The charge against the two petitioners was under section 64 
(c) of the Indian Stamp Act ( II of 1899 ) which says that “ Any 

person who, with intent to defraud the Government l^does 

any other act calculated to deprive the Government of any duty or 
penalty under this Act shall be punishable with hne which many 
extend to five thousand rupees.” 

Now, what happend in this case was that the petitioners alleged 
that they had lent money to one Lai Mahammed Barkundaz, and 
Lai Mahammed had signed an undertaking in one of the petitioner's 
books to this effect : “ I shall pay interest on this hath-chitta up to 
date of realization at the rate of Rs. 3 per cent, per mensem. Sd. 
Sri I.al Mahamed”. That document was stamped with one anna 
stamp. When it was necessary for the petitioners in certain proceed- 
ings against Lall Mahammed to put in this document an objection 
was taken by the officer of the court that it was not duly stamped ; 
and, the result was that the petitioners had to pay the proper amount 
of stamp and penalty which accounted to Rs. 5. Then the Col- 
lector, when he had this matter brought to his attention, directed that 
the petitioners should be prosecuted under the section which 1 have 
read and summons was issued by the Magistrate to the petitioners 
in that respect. 

A Rule has been obtained in this Court by the petitioners on the 
grounds, first, that on the facts and circumstances of the case no 
offence under section 64 (c) had been disclosed and secondly, that 
there being nothing to show that there was an intention of evading 
the payment of the proper duty, the Collector ought not to have 
directed a prosecution in the case. 

The act relied on by Mr. Gregory, who appears on behalf of the 
crown is this : He says that the petitioners who were people carry- 
ing on money lending business must have known when they put the 
stamp upon the document, that it was not a stamp of sufficient 
value : and therefore they must have intended to evade payment 
of the proper duty. 

The first point that was taken by Mr. MoMmotho Nath Mukherjee 
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was that it was not the duty of the petitioners to put on the stamp 
at all, and that it was the duty of the debtor to put on the stamp. 
But inasmuch as it was an agreement, and the stamp required was 
that applicable to an agreement, there is no provision in the Stamp 
Act as far as I am able to find, which provides that in such a case 
it is the duty of the debtor to put on the stamp and inasmuch as 
this acknowledgment was made in the books of the petitioners them* 
selves I think it is fair to assume that in all probability they were 
the parties to put the stamp upon the document. 

Then the learned Vakil for the petitioners takes a further point : 
He says that the mere fact of putting a stamp upon a document 
which is not of proper value, even though the party who puts that 
stamp knows that it is not of the proper value, is not an act which 
comes within clause (e) of section 64. I agree with him. Clause (c) 
comes after two other clauses ; and, the section must be read as a 
whole to understand the meaning of clause (c). The section runs 
thus ; “Any person who with intent to defraud the Government (a) 
executes any instrument in which all the facts and circumstaces 
required by section 27 to be set forth in such instrument are not 
fully and truly set forth ; or, (b) being employed or concerned in or 
about the preparation of any instrument neglects or omits fully and 
truly to set forth therein all such facts and circumstances ; or (c) 
does any other act calculated to deprive the Government of any duty 
or penalty under this Act : shall be etc. etc.” The learned pleader’s 
argument is that in construing clause (c) it is right to say that “any- 
other act” must be taken to mean an act of a like nature to those 
which are specified in clauses (a) and (b). I think that it is the 
proper construction to put upon the section : and, if that be so, 
then the mete fact that a person puts a stamp on a document, which 
he knows not of proper value, would not in my judgment come 
within clause (c) of section 64. 

It is argued by the learned Counsel for the Crown that unless 
the construction for which he contends, be put up on clause (c), 
it would be a very serious thing for the Revenue authorities, and 
they will have no means of punishing a man for wrongly stamping 
a document. But I do not think that weighs with us very much, 
because if one looks at section 62 (i) paragraph (b) one finds that 
at all events a person, who signs a document which is chargeable 
with duty without the same being duly stamped is liable to be prose* 
cuted for an offence under that section ; and the Revenue Authori* 
ties, if they think right can proceed against a person who signs such 
a document without a proper stamp being put upon it, I am con* 
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firmed in the judgment at which I have arrived by the decision of 
the Madras High Court in the case of Queen Empress v. Soma- 
sundaram Chetti (i). It is true that the learned Judges there were 
not concerned with the particular section, but they were considering 
section 6y which practically corresponds to section 68 of Act II of 
1899 > reasoning which the learned judges applied in that 

case is exactly the reasoning which appeals to me in this case. 

For these reasons, I think that the Rule should be made absolute. 

Richardson J> — I have come to the same conclusion. I think 
tliat the act charged is not an act which comes within clause (c) of 
section 64 of the Indian Stamp Act. 

A. N. R. c. Rule made absolute. 

(I) (1899) I. L. R. 33 Mad. 15s. 


CRIMINAL REFERENCE. 

Before Sir Asulosh Mookerjee^ Knight^ Judge and Mr fusiice 

Sheepshanks. 

KTIM HAJI 

Criminal, HAMID.* 

^ Criminal Procedure Code (ActVoftSgS) Sec. ^^7, 4j8. — Complainant^ non- 

appearance of^ though present in Court — Transfer of the case^ complainant 
uot aware of — Penal Code ( Act XL V of i86o\ Sec, 426, 

On a complaint, the accused was sumiaoned for trial under section 426 of thd 
Indian Penal Code. On the date of hearing both parties appeared with their wit- 
nesses before the Deputy Magistrate who, however, transferred the case to another 
Bench of Magistrates. Later'on in the day the case was taken up by that Bench 
but the complainant, though he was present in the Court with his witnesses, could 
not appear as he was not aware of the transfer of his case. The Magistrates 
acquitted the accused under section 247 of the Code of Criminal Procedure : 

lleld^ that section 247 of the Code of Criminal Procedure does not apply in 
such a case. 

Reference under section 438 of the Code of Criminal Procedure. 
The accused was acquitted under section 247 of the Code of 
Criminal Procedure. 

* Criminal Rererence No. 7a of 19x6 (undefended) by F. W. Robertson Es(|. 
Additional District Magistrate Dacca, dated the 9th May 1916 against an order 
of Mr. R. N. Das and Mr. K. AzlinulUh, Honorary Magistrates, Dacca, dated the 
7th March, 1916. 
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The judgment of the G>urt was as follows : Ckiminal. 

This is a reference by the Aditional District Magistrate of Dacca t9i6. 

under section 438, Criminal Procedure Code. The petitioner Etim 
Haji lodged a complaint against one Hamid and others under sec- v. 

tions 426 and 447, Indian Penal Code. After a preliminary enquiry Hamid , 

an order was passed on the roth February, 1916, summoning the Mmjf, 18. 


accused Hamid for trial of an offence under section 426, Indian 
Penal Code. The .case was fixed to be heard on the 7th March, 
1916 in the court of Mr. D. M. Sen, Deputy Magistrate Dacca. On 
that date, both the complainant and the accused appeared 
before Mr. Sen with their respective witnesses. The Deputy Magis- 
trate thereafter recorded the following order in the order sheet : 
“ Five witnesses for prosecution and five witnesses for defence. To 
Sadar Bench for favour of disposal.” The case was taken up later 
on in the day by Mr. R. N. T>as and Mr. K. Azimullah who formed 
the Bench of Magistrates td whom the case had been transferred. 
The complainant and his Muktears were called for several times, but 
were not found. The Magistrates accordingly recorded the follow- 
ing order : “accused present ; complainant absent ; accused acquitted 
under section 247, Criminal Procedure Code.” Shortly after 
this the complainant, it is said appeared before the Magistrates and 
prayed that the case might be revived, as be was not aware of the 
order of transfer and was waiting with his witnesses in the Court of Mr. 
Sen in the belief that his case would be tried there. The Magistrates 
stated that as an order under section 247 had already been recorded, 
the case could not be revived by them. The complainant then 
applied to the District Magistrate who has referred the matter to 
this Court with the recommendation that the case should be revived. 
We are of opinion that his recommendation should be accepted. 
We agree with him that section 247 has not been rightly applied 
to this case, as the complainant was present in Court with his 
witnesses on the date fixed for trial and was not aware that the case 
had been transferred to other Magistrates. This view is supported 
by the decision in Romanmth Bal v. Behari Bag (i). In fact 
in the case before us, the order of transfer showed on the face of it 
that the complainant was present with his witnesses. This was 
possibly overlooked by the Magistrates, when they made the order 
under secton 247. We accordingly, set aside the order under 
section 247 and direct that the trial do proceed in accordance 
with law. 


c. R. c. 

(1) (1883) 13 C In 303. 


Reference accepted. 
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CIVIL RULE. 

Before Mr, Justice D, Chatterjee and Mr, Justice Nrmbould, 
BEPIN BEHARI SHAHA 


V. 

ABDUL BARIK and others,* 

doit Procedure Code { Act V of xgo 8 ) O, IX^ Rr. 9 Md O, XL Vlft r, r. 

— Application for restoration — Alternative prayer for review — Provincial 

Small Cause Courts Act (LX of i 88 y\ Sec. if — Deposit of security. 

A suit was dismissed for the plaintiffs default in the presence of the defendant. 
The plaintiff then made an application under O. IX rules 4 and 9 for res-^ 
toration and rehearing. Again there was a default and the case was dis- 
missed in the presence of the defendant. The plaintiffs then again applied 
for restoration under O. IX. rule 9 with an alternative prayer for treating the 
application as an application for review ; 

Held^ that an application for the restoration of a case under O, IX rules 4 
and 9 may be treated as an original application which has to be numbered as a 
separate miscellaneous case and decided upon evidence on the merits. 

Delfan Nichha Bibee v. Hemanta Kumar Roy (t) followed. 

Held further^ that O. XLVIT, r. 1 of the Code of Civil Procedure applies 
to all orders of the Court which may be reviewed under certain circumstances. 

The provisions of section 17 of the Provincial Small Cause Courts Act with 
regard to deposit -of security have no application to a miscellaneous application 
of this kind. 

Application for Revision under section 115 of the Code of 
Civil Procedure and section 15 of the Charter Act. 

Application for restoration and rehearing of a suit. 

The material facts of the case appear from the judgment, 

Babu Jitendra Nath Ray for the Petitioner. 

Babu Manmatha Nath Ray for the Opposite Party. 

. The judgment of the Court was delivered by. 

D. Chatteijeei J. — The plaintiff brought a suit in the Small 
Cause Court. The suit was dismissed for the plaintifPs default in 
the presence of the defendant. The plaintiff then made an appli- 
cation under order IX, rules 4 and 9 for restoration and rehearing 
of the case. On this occasion also, there was a default and then the 
order dismissing this case was made in the presence of the defen- 
dant’s pleader. There was again an application made under order 

* Civil Rule No. 166 of 1916 against the decision of S* C. Ghosh Esq., 
JiunsifF, 4th Court at l>acca, dated the X5th January, 1916. 

(0 (191S) 19 C. W. N. y| 8 k 
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IX, rule 9 for the rehearing of the case. The learned Munsiff held Civil. 

order IX, rule 9 did not apply and, therefore, dismissed the appli- 

cation. „ , 

Bcpm 

It appears that the plaintiff made an application also for treating v. 


it as an application for review. On that application also, the learned “ * 

Judge said “such application does not lie.” We are unable to see Chatterjee, /, 
the justification of such orders. 

In the first place, we do not think that order IX, rule 9 does not 
apply ; and in arriving at this conclusion, we .follow the case of 
Deljan Nichha Bibee v. Hemanta Kumar Ray (1). There it was 
held that order IX, rule 9 was applicable to a case in which an 
application for setting aside a sale, had been dismissed. The appli' 
cation for setting aside the sale was treated there as an original 
proceeding. In this case also, in a similar way, the application for 
the restoration of the case under Order IX, rules 4 and 9 may be 
treated as an original application although no fresh parties are inter- 
ested in the case. The proceeding is initiated by an application 
which has to be numbered as a separate miscellaneous case and 
decided upon evidence. 

In this view of the case, we think that the learned Munsiff ought 
to have considered the application on the merits. 

Then, as regards the alternative prayer for treating the applica- 
tion as an application for review, we do not understand why the 
learned Munsiff says that order XLVII rule i has no application. 

That rule seems to apply to all orders of the Court which may be 
reviewed under certain circumstances. 

The objection taken by the oppo site party was that there was no 
deposit under section ty of the Small Cause Courts Act. Section 17 
of the Small Cause Courts Act, however, speaks of deposits where 
there has been an application for review of judgment in cases where 
an exparte decree has been passed, or a review of judgment evidently 
in cases where there has been a judgment deciding the case. We do 
not think that the provisions of section 17 with regard to deposit of 
security have any application to a miscellaneous application of this 
kind. If they had any application, the learned judge might have 
asked the petitioner to give security or to deposit the amount in- 
stead of saying that the application does not lie. 

In this view of the case, we make the Rule absolute a nd direct 
that' the application should be decided on the merits. 

We make no order as to costs. 

3. c. R. c. 

(i)(t9»S) *9 C. W. N. 7S8. 


Rule made absolute. 
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Before Sir Asutosh Mookerjee, Knight; fud^, and Mr, Justice 

Cuming. 

SASI BHUSHAN BOSE 

V. 

MAHARAJA SIR MANINDRA CHANDRA NANDY 

AND OTHERS.* 


Court-fee — Court fees Act ( VITI of iSjo), See. 7 {/t^) (/) — Administraticn suit, 

naJiure of— Valuation for jurisdiction. 

An administration suit by a creditor is &n action for an account within the 
meaning of section y (IV) (/) oflhe Court-fees Act. In such a suit» the plaintiff 
is entitled to place his own vataalion on the relief claimed and the valuation for 
purposes of jurisdiction is identical with the valuation for purposes of Court -fees, 

Khaiija v. Adam (i) stnd Ma Ma y. Ma Hmon (2) referred to* 

An administration suit is in essence for an account and application of the 
estate of the debtor for the satisfaction of the dul'^ of all the creditors ; the whole 
administration and settlement of the estate are assumed by the Courts the assets 
are marshalled, and the decree is made for the benefit of all the creditors. Cre- 
ditors other than the plaintiff, may come in under the decree and prove their 
debts and obtain satisfaction of their demands, equally with the plaintiff in the 
suit, and, under such circumstances, they are treated as parties to the suit. If 
they decline so to come in, they will be excluded from the benefit of the decree, 
and yet they will, from necessity, be considered as bound by the acts done under 
the authority of the Court. Creditors, who have obtained decrees on their claims, 
should not be formally joined as plaintiffs, unless, it was alleged and proved 
that their interests would be in serious jeopardy, if the plaintiff had the conduct 
of the proceedingi. 

Vasanji v. Ismail (3) referred to. 

But where one creditor sues on behalf of himself and the others for adminis- . 
tration of the estate of the debtor, the defendant may, at any time before judg- 
ment, have the action dismissed on payment of the plaintiff’s debt and all the 
costs of the action. 

Pemberton v. Topham (4) ; ff olden v. Kyneston (5) and Manton v. Roe (6) 
referred to* 

Application by the plaintiff. 

Suit for administration of the debtor's estate. 


* Civil Rule No. 372 of 1916, ag.inst an order of Baba Binod Bihari Mitra. 
SulKtrdinate Judge of 24-Perganas, dated the 6th April, 1916. 

(1) (1915) I. L. R. 39 Bom. 545 5 >7 Bom. L. R. 374. 

(2) (1906) 4 L. B. R. 279. 

(3) (1909) I. L. R. 34 Bom. 420 ; 11 Bom. L. R. 1054. 

(4) (1838) t Beav. 316. (S) (1840) * Beav, 2 

(6) (1844) 14 Sim. 353. 
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The material facts and arguments appear from the judgment of 
Mr. Justice Mookerjee. The question at issue was as to the amount 
of Court*fees to be paid in the administration suit. 

Bobus Jo^s Chunder Bay, Gabind Chunder Dey Roy and 
Upendra Kumar Ray for the Petitioner. 

Dr. Dwarka Nath Milter for the Opposite Party. 

Babu Ram Charan Mitra for the Secretary of State for India. 

c. A. V. 

The judgment of the Court was delivered by 

MookerJdO J. — We are invited in this Rule to set aside an 
interlocutory order in an administration suit instituted by a creditor. 
The order in question calls upon the plaintiff to amend his plaint 
in the manner following, namely, to ascertain all the creditors of his 
debtor and the suras payable to them, to alter the valuation of the 
claim by the addition of thb amount so ascertained to the amount 
due to himself, and to pay Court fees ad valorem on the amended 
valuation. The plaint recites that the first defendant, Amarnath 
Bose, on the 4th April, 19 ii borrowed from the plaintiff a sum of 
Rs. 1000 on a promissory note repayable on demand with interest 
at 18 per cent per annum, that he has neither paid the principal, nor 
the interest, and that, on the 23rd September 1911, he executed a 
trust deed in favour of the second defendant the Maharaja of* 
Cossimbazar, whereby he transferred all his immovable properties 
to the Trustee with direction to pay up all his creditors inclusive 
of the plaintiff. The plaint further recites that the Trustee has 
taken possession of the trust properties, but has not paid the plaintiff 
his dues, and so far as the plaintiff can ascertain, the Trustee has 
not paid up the other creditors of tKe first defendant. The plaintiff, 
accordingly, prays that the estate may be administered, that an 
account may be taken of the trust properties and their income, that 
a Receiver may be appointed for the purpose, that the creditors 
may be ascertained by issue of public notice, and that their debts 
may be determined and paid. The plaintiff also asks for leave to 
conduct the suit on behalf of all the creditors, with liberty to the 
other creditors to join as co-plaintiffs, should they so desire. 
The plaintiff alleges that the sum due to him on the date of the 
commencement of the suit was Rs. 1540, and that the sums payable 
to the other creditors would exceed Rs. 5000. He valued the suit 
for purposes of jurisdiction at Rs. 6540 but paid Court fees on his 
own claim only, viz. Rs. 105 on a valuation of Rs. 1540. He paid 
an additional sum of Rs. 10 apparently on the ground that the 
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claim for administTAtio'i could not lie., estimated at a money value 
within the meaning of Schedule II» Art 17 (VI) of the Court Fees 
Act tS/o. The suit was instituted on the 3rd April 1914, and after 
it had advanced considerably it came up for hearing on the 6th 
April 1916 when a preliminary objectiogi was taken on the question 
of Court fees payable on the plaint It ' may be stated that the 
first defendant, the debtor, had died meanwhile, and his infant 
heirs had been brought on the record on the apth March 1915. 
The Subordinate Judge took up the question of Court fees and made 
the order we are now called upon to revise. The question raised 
is one of first impression, and we have bad the advantage of argu* 
ments not only on behalf of the plaintiff and the Trustee defendant, 
but also by the Senior Government Pleader who appeared on behalf 
of the. Secretary of State as a question of the Revenues of the Crown 
was concerned. 

It is plain that the Court Fees Act, 1&70, does not in express 
terms provide for an administration suit. We must consequently 
consider the nature of an administration suit, which is explained 
in Standard Treatises on Equity Pleading and Chancery Practice. 
Lord Redesdale (Pleadings in Chancery, page 167) points out that, 
as early as 1766, in Carry v. Triest (i), some of a number of 
creditors, parties to a Trust Deed for payment of debts were permit* 
ted to sue, on behalf of themselves and the other creditors named 
in the deed, for execution of the Trust, although one of those 
creditors could not in that case have sued for a single demand with- 
out bringing the other creditors before the Court : Worraker v. 
Fryer (2). This seems to have been permitted purely to save 
expense and delay ; if a great number of creditors, thus especially 
provided for by a deed of trust, were to be made plaintiffs, the suit 
would be liable to the hazard of frequent abatements ; and if many 
were' made defendants, the same inconvenience might happen 
and additional expense would unavoidably be incurred. Reference 
may, in this connection, be made to the decisions in Routh v. 
Kinder (3) ; Boddy v. Kent (4) ; Weld v. Bonham ($) ; Douglas 
V. Horsfall (6) ; Hanford v. Storie (7) ; Peacock v. Monk (8) j 
Newton v. Egmont (9) ; Atherton v. Worth (10) ; Richardson v. 
Hastings tyi) \ Smart v. Bradstock (tz) ; Powell v. Wright 

(I) (1766) Unrepoxted. (a) (1876) 2 Ch. D. 109, 

(3) (1789) 3 Swans 144 N. (4) (1816) 1 Mer. 361. 

(5) (1824) 2 Sim. & Sten. 91. (6) (1825) a Sim. & Steu. 184, 

(7) (182$) 2 Sim. & Steu 196. (8) (1790) s Ves. 131. 

(9) (1831) 4 Sim. 574 : (1832) $ Sim. 130, (10) (1674) 1 Dick. 375- 

(II) (1844) 7 Beav. 325. (12) (1844) 7 Beav. 500. 

(1 3) (1844) 7 Beav. 444. 
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Reference may also be made to an instructive exposition given by 
Story in his work on Equity Pleadings (sections 99-103 (a) and 
a r6-ai8, where it is pointed out that the suit must be framed as 
on behalf of all the creditors, as otherwise accounts may have to be 
taken ie n&vo in separate ;|uits by different claimants Lagh v. 
Thomas (i). The suit is in essence for an account and applica- 
tion of the estate of the debtor for the satisfaction of the dues of all 
the creditors ; the whole administration and settlements of the estate 
are assumed by the court, the assets are marshalled, and the decree 
is made for the benefit of all the creditors : see Civil Procedure 
Code, 1908 O. ao R. 13 ; App. A. 41 ; App D. 17-20 ; Good v. 
Blewitt (a) ; Adair v. ^ew River Co. (3) ; Cochbum v. Thompson (4). 
Creditors other than the plaintiff may come in under the decree 
and prove their debts and obtain satisfaction of their demands, 
equally with the plaintiff in the suit, and, under such circumstances, 
they are treated as partie$ to the suit. If they decline so to come 
in, they will be excluded from the benefit of the decree, and yet they 
will, from necessity, be considered as bound by the acts done under 
the authority of the Court. Halkit v. Hallett (5) where Chancellor 
Walworth expounds the whole doctrine with great clearness. But 
although such is the nature of the suit, it is well settled that where 
one creditor sues on behalf of himself and the others for administra- 
tion of the estate of the debtor, the defen dant may, at any time 
before judgment, have the action dismissed on payment of the 
plaintiff’s debt and all the costs of the action \^Pernberton v. Topkam 
(6) ; Holdsn v. Kynaston (7) ; Manton v. Rot (8)] ; and this principle 
was recently applied in the case of Athalur Malakondiah v. Lakshmi- 
narasimhalu Chetty (9). An admiiystration suit by a creditor is, 
consequently, an action for an account within the meaning of section 
7 (IV) (f) of the Court Fees Act, and this was the view adopted in 
Khatija v. Shaik Adam (10). In such a suit, the plaintiff is entitled 
to place his own valuation on the relief claimed : Ma Ma v. Ma 
Htnon (ii). In the present instance, he values the relief at Rs. 1540 
and that valuation is neither arbitrary nor fictitious. We are not able 
to appreciate on what principle the plaintiff can be called upon to 
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(i) (*751) a Ves. Sen. 313. 

(3) (1908) II Ves. 444. 

(S) (1829) 2 Paige 19. 

(7) (1840) a Bear. 204. 

(9) (1914) 26 M. L. J. 312. 

(to) (1915) I. L. B. 39 Bom, 545 
(11) (1906) 4 L. B. R. 279. 


(2) (1807) 19 Ves. 336 (339). 
(4) (1809) 16 Ves. 327. 

(6) (1838) I Beav. 316. 

(8) (1844) 14 Sim. 353. 

17 Bom. L. R. 574. 
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asceitain in advance all the creditois of his debtor and their dues, 
and value the suit accordingly. That in essence is the fundamental 
point for determination in the suit itself, and it is inconceivable 
how it can be decided by the plaintiff before trial. We do not feel 
pressed by the argument of the Senior Government Pleader that if 
the plaintiff is allowed to value the suit according to the relief he 
seeks, the Revenues of the crown will suffer, because the other 
creditors of the debtor will obtain relief without payment of Court 
fees. There heed not, in our opinion, be room for such apprehen- 
sion. When, after the preliminary decree has been made, and 
creditors have been invited to establish their claims, if any, against 
the debtor, each creditor, who puts forward a claim not already 
transformed into a judgment debt, may well be required to pay 
Court fees ad valorem on his application, as if it were a plaint in a 
suit for the recovery of the sum he claims. Such a procedure can 
be sustained on the analogy of section i i of the Court Fees Act 
The only real difficulty in connection with the matter is the question 
of jurisdiction. If the suit is, as we think it must be, treated, as a 
su it for “account,” within the meaning of section 7, (IV) (f) of the 
Court Fees Act, the valuation for purposes of jurisdiction must be 
identical, under section 8 of the Suits Valuation Act, with the 
valuation for purposes of Court Fees. It is thus conceivable that 
the suit so valued on the basis of the claim of the plaintiff, may be 
instituted in the Court of the lowest grade of pecuniary jurisdiction, 
and a claim may thereafter be preferred by a creditor who would, 
in respect of his claim, institute a suit only in a Court of higher 
grade. The remedy in such a case would be the transfer of the 
suit at that stage from the Qourt of lowest grade to the Court 
competent to try a claim of enhanced value. This course was in 
fact adopted in a somewhat similar case : See the decision in 
Bhupendra Kumar V. Puma Chandra {i). The view we take thus 
obviously avoids all anomaly and at the same time removes all 
hardship. In the case before us, there is in reality no difficulty, 
actual or potential. Since the institution of the suit, several creditors 
of the first defendant have put forward claims of a value such as can 
be tried only by Subordinate Judges. The suit is, therefore, properly 
triable by a Subordinate Judge, and as the aggregate value of the 
claims already put forward exceeds ten thousand rupees, the appeal 
against the decree will lie, not to the District Judge but to this 
Court. We may here point out that the claimants, who 


(I) (1910) 13 C L. J. 132 ; 1 . L. F. 43 Calc. 650 ; C. W. K. sc 6 - 
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subsequently appeared, should not have been formally joined as 
plaintiffs, specially as some of them are said to have already 
obtained decrees on their claims, unless, indeed, it was alleged 
and proved that their interests would be in serious jeopardy if the 
plaintiff had the conduct of the proceedings : Vassonji v. Istntdl 
Khan (i). ^ The proper course would have been to allow them 
an opportunity to prove their claims and to participate in the 
distribution of the assets of the estate. Our conclusion is that it 
was not obligatory upon the plaintiff to pay Court fees on a higher 
valuation than the amount claimed by him, and that the plaint 
is not open to objection on the ground that it is insufficiently 
stamped. 

The result is that this Rule is made absolute and the order of 
the Court below discharged. The records will be returned to the 
Subordinate Judge, so that he may proceed with the trial of the 
suit on the merits on as early a date as practicable. The petitioner 
will have his costs of this rule from the estate of his debtor in the 
hands of the Trustee defendant. We assess the hearing fee at two 
gold mohurs. 

A. T. M. made absolute. 
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Mtokerjety J. 


(I) (1909) I. L. R, 34 Bom, 420 ; it Bom, L. R. 1054. 


APPELLATE CIVIL. 

Befort Sir Lancelot Sanderson^ Knight ^ Chief Justice^ and Sit 
Asutosh Mookerjee^ Knight^ Judge. 

REAJUDDI BEPARI 

V. 

CHAND BAKSHA HAJL* 

Landlord and tenant — Tenant^ if can contest Landlord's title — Adverse possession^ 
title by — Lessee^ if can acquire such title against his lessor-^ Kon-payment of 
rent^ if creates adverse possession, 

A tenant cannot dispute the landlord’s title without first going out of 
occujpation, and thereby making it clear that he intended to dispute the title of 
bis landlord. 

* Letters Patent Appeal, No. 47 of 1915, against the decision of Mr. Justice 
Walmsley, dated the nth March, 1915, in Appeal from Appellate Decree, 
No. 4168 of 1913. against the decree of F. W. Wa*rd Esq. District Judge ol 
Tipi^crah, dated the 2i3t April, 1913, affirming that of Babu Naca Natb Mi^her- 
jpe, oiHciatiug Munsiff, 4th Court, at Chandpuc dated the 29th June, 1912. 
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Doe dem Joseph Manton v. Austin (i) referred to. 

Where a lessee enters into possession under a lease, he cannot acquire any 
title by adv.-rse possession against his lessor pending the term of his lease, 
unless he distinctly asserts such a title to his knowledge and gives him notice 
that he asserted such a title. 

Madan Mohan Gossain v. Kumar Rameswar Malta (2) followed. 

Failure to pay rent to the lessor by the lessee does not alone operate to create 
in favour of the lessee a title by adverse possession. 

Appeal by the PlaintifT. 

Suit for declaration of title to and recovery of kbas possession 
of three plots of land. 

The material facts will appear sufficiently from the judgment of 
Walmsley J. 

Babu fatindra Mohan Ghost for the Appellant. 

Babu Satis Chunder Ghost for the Respondent. 

The following judgment was delivered by 

Walmsley, J. — The plaintiff brought this suit for declaration 
of his title to three plots of land and for recovery of khas posses* 
sion. About one of the plots there was no dispute between the 
parties. Regarding the -second plot the plaintiffs have been 
successful in both the lower Courts. The present appeal relates 
to the third plot. The learned Munsiff dismissed the suit with 
regard to this plot, and on appeal to the learned District Judge the 
Mttnsiff’s order was upheld. The learned Judge has written a 
judgment which is so brief as to be obscure, and to understand the 
fads it is becessary to go to the judgment of the Munsiff. It 
appears that one Budbai Cbowkedar was raiyat of this plot ; in 
1291 he sold his interest to Baksi Pradhania and Felu Sikdar, and 
became their under-raiyat ; then in 1296 Budhai sold his interest 
to Abdul Ali, father of defendant 4, and Abdul came into possession. 
Next defendant No. i (who is the only defendant to. contest the 
suit) bought Abdul’s interest in 1300. Finally in 1311 the plaintiff 
bought from Baksi Pradhania and Felu’s son such interest as they 
had. The learned Munsiff found that Abdul Ali had only the under^ 
raiyati interest to sell, but that the Kabala did not describe the 
interest as that of an under-raiyat, and that ever since the date of the 
purchase, that is since 1300 B. S. the first defendant has been 
holding the land adversely, first to Baksi and Felu and then to the 
plaintiff. The learned District Judge on appeal upheld the finding 
of the first Court. 

(1) (1832) 9 Bingham# 41. 


(2) (1907) 7 C. L. J« 615. 
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It is now contended by the learned Vakil for the plaintiff 
appellant that on the findings recorded by the Munsiff he is entitled 
to a declaration of his raiyati right in the land and his right to 
recover rent from defendant No. i as his under>raiyat, and reference 
is made to the case oi Ish'in Chandra Mitterv. Raja Ramranjan 
Clmkrabutty (i). Reliance is placed in particular on the passage 
at page 135 running “where such claim is restricted to a limited 
interest, in the property, the dispossession is limited to that extent 
only.'* But as I understand the findings of the lower Courts it is 
that the defendant's possession has been adverse to all interest on 
the part of the plaintiff and his predecessor. On that view the 
principle of the ruling quoted does not apply to the present case, 
and I hold that the learned District Judge was right in regarding 
the plaintiff's suit in respect of the plot now in dispute as barred by 
limitation and I therefore dismiss this appeal with costs. 

Against this decision the plaintiff appealed under section 15 of 
the Letters Patent. 

Bobu Jatindra Mohon Ghose for the Appellant. 

Bt^u Anilendra Nath Roy Choudhary (for Babu Satis Chunder 
Ghose) for the Respondent. 

The following judgments were delivered : 

Sanderson C. J. — In this case 1 think the appeal should be 
allowed. 

It appears that the plaintiff purchased the raiyati interest in the 
land from Baksi Pradhania and Felu Sikdar. The under-raiyati 
interest became vested by a series of transactions in a man called 
Abdul AH, and through Abdul Ali the under-raiyati interest became 
vested in defendant No. i in respSct of plot No. 3, which is the 
only plot regarding which this appeal is made. 

Now, apparently Abdul Ali purported to sell the raiyati interest, 
but it has been found by the Court below as a fact, which we must 
accept, that he had only the unner-raiyati interest at the time of the 
sale. Therefore, as between him and the defendant No. i, he was 
able to pass nothing more than the under-raiyati interest. The 
defendant No. i went into possession in the year 1893 in conse- 
quence of this purchase from Abdul Ali. Therefore, it must be 
taken for the purpose of this appeal that he entered upon the land 
in the capacity of an under-raiyat. The suit has been dismissed in 
respect of this plot on the ground that the defendant No. 1 has thus 
been in possession of this plot from 1893 institution of 

(i) (i9®S) * C.X. J. las. 
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the suit, that is, more than twelve years. In my judgment, in the 
circumstances of this case, that is not a good ground for the dis< 
missal of the suit. 

This matter may be looked at perhaps from two points of view. 
If it is looked at from the point of view of the English law, the 
defendant No. i being the under-raiyat of the plaintiff who had the 
raiyati interest, the defendant No. i could not dispute his landlord’s 
title without first going out of occupation. We had occasion the 
other day to deal with this matter (i) and I referred to the case of 
Doe detre Joseph ifanton v. Austin (a), where Chief Justice Tindal 
said, "A tenant shall not contest his landlord’s title ; on the contrary, 
it is his duty to defend it ; if he objects to such title, let him go out 
of possession.” Looked at from this point of view of the English 
law, if the defendant, the under-raiyat, wished to dispute the title of 
the raiyat, the plaintiff, he ought to have gone out of possession, and 
thereby made it clear that he intended to«dispute the raiyat’s title. 

On the other hand, it may be looked at from another point of 
view, namely that laid down by Mr. Justice Brett in the case of 
Madan Mohan Gossain v. Kumar Rameswar Malta (3). The head- 
note correctly, .1 think, represents the passage in the judgment to 
which I desire to refer, and is as follows : where a lessee enters into 
possession under a lease, he cannot acquire any title by adverse 
possession against his lessor pending the term of the lease unless 
he distinctly asserts such a title to his knowledge and gives him 
notice that he asserted such title." If we look at this matter from 
that point of view, there is no evidence whatever that the defendant 
either when he went into possession of plot No. 3, or after he went 
into possession of that plot, at any time asserted title, so that it 
came to the landlord’s knowledge fcat he, the defendant, was occupy- 
ing the land «ot as under-raiyat having obtained the interest of Abdul 
Ali, but as owner asserting his title adversely to the plaintiff in this 
case. Whether we look at it from the point of view of English law 
or whether we looked at it from the point of view of the law laid 
down in the case in this Court, to which I have referred, there is 
nothing to show that the occupancy of the defendant had ceased as 
that of a tenant and became that of an adverse possessor. Perhaps, 
it is only right to mention that failure to pay rent to the lessor by 
the lessee does not alone operate to create in favour of the lessee 
a title by adverse possession. It is true that no rent has been paid 
by the defendant to the plaintiff, but from th« point of view of the 

(i) see Bhaiganta Bevoa v. Himmat Bidyatar (1916) 24 C. L. J. 103.— Rep. 

(a) (iSsa) 9 Bingham, 41. (3) (1907) 7 C. L. J. 615. 
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law laid down in the above mentioned case, it will not operate as 
a defence for defendant No. i. 

For these reasons I think that the learned Judge was wrong in 
dismissing the suit of the plaintiff as regards plot No. 3 altogether. 
In my judgment, the plaintiff is entitled to a declaration that his 
position is that of a raiyat and the position of the defendant No. i 
is that of an under-raiyat under him, and that the plaintiff is entitled 
to rSht on account of plot No. 3, from defendant No. 1. 

The plaintiff is not entitled in this suit to a decree for possession 
because he has not taken the steps which are necessary for him 
to take as raiyat to eject the under-raiyat. 

. For these reasons I think the decree of the first appellate Court 
should be set aside and a decree made in favour of the plaintiff 
in the terms I have indicated. 

The plaintiff will have the costs of this appeal and the appeal 
before Mr. Justice Walmslef, but each party will bear their own costs 
in the two lower Courts. 

Of course, this judgment is as regards plot No. 3 only, and we 
do not interfere with any of the decrees as regards the other plots. 

Mookerjee J. — I agree. 

A. N. R. c. Appeal altoTved, 
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Before Sir Laneelot Sanderson, Knight, Chief Justice, and Sir Asutosh 
Mookerjee, Knight, Judge. 

GAJADHAR PRASAD 


Civil 


V. 

MUSSAMAT LOHIA alias LABHIA and others. * 

Appeal— Civil Procedure Code {Act V of O. 41 r. aj — Additional evi~ 

dtnte, produced after arguments heard — Admission oj such evidence by the 
appellate Court, if proper — Reasons not recorded for admission of the evidence, 
effect of. 

An appellate Court ought not to admit in evidence documents produced by 
a party after the appeal has been heard, arguments have been addressed, and 

* Letters Patent Appeal, No. 115 of 191$, against the decision of Mr. Justice 
Walmsley, dated the 2nd July, 1915, in appeal from Appellate Decree, No. 3854 
of 1913, against the decree of Babu Gaya Prosad Pandey, Subordinate Judge at 
Shahabad, dated the 23rd August, 1913, reversing that of Mr. S. K. Rahaman, 
^unsiflTof Buaar, dated the S9th April, 1912. 
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judgment has been reserved, inasmuch as the other party thereby .‘gets ;no oppor* 
tunity of rebutting the evidence contained in the docum'ents, and his pleader also 
has no opportunity of arguing the effect of them. 

The judgment of the appellate Court is also to be set aside where no reason 
has been accorded for the admission of the additional evidence as required by 
order 41 rule S7 of the Code of Civil Procedure. 

Appeal by the plaintiff. 

Suit for a declaration that the plaintiff was by custom entiled 
to half the fruits of a certain jack tree which was upon his estate 
but within the homestead of the defendant, a tenant of the plaintiff, 
and for recovery of four annas, the estimated value of fruits removed 
by the defendant. 

Babus Pravas Chandra Mitter^ Roy Gurusaran Prashad and 
Ambica Prosad Upadhaya for the Appellant. 

Babus Umakali Mnkherjee and Satis Chandra Mukherjee for the 
Respondents. 

c. A. V. 

The following judgment was delivered by 

Walnasley J. — The plaintiff appellant brought his suit for a 
declaration that a certain jack tree is in the plaintifPs taktha and in 
the defendant’s courtyard, and that the defendant possesses the tree 
subject to the obligation of delivering to the plaintiff half its fruit 
or the value thereof ; and he also asked for four annas the estimated 
value of a fruit said to have been removed by the defendant. 

The learned Munsiff decreed the suit, but on appeal the learned 
Subordinate Judge held that the plaintiff failed to prove a custom 
by which the fruit borne by the tree was divided between landlord 
and tenant and he dismissed the suit. 

In this Court it has been ur^ed in the first place that the lower 
Court admitted additional evidence in violation of the provisions 
of order XLI, Rule 27. The evidence referred to is a “village 
note.” But all that the learned Subordinate Judge says of the 
paper is “on the latter point he (the defendant) has also filed copy 
of village note.” There is no reason to suppose that the Judge’s 
decision was influenced by the village note, any more than these 
colourless words suggest. In fact the following paragraph of his 
judgment shows that his decision rested on other evidence. That 
being so, it is idle to discuss the propriety of allowing the village 
note to be received in evidence during the appeal. 

Next it is contended that although the judgment is one reversing 
the decision of the first Court, the lower appellate Court has dis* 
regarded the Record of Rights and has laid the onus on the plaintiff. 
This contention is rather an nnfortunate one, for the khatian ha\ 
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this remark in column 7 ** one jack fruit tree entirely belonging 
to the tenant f* opposite another plot in the possession of a different 
tenant there is a remark to the effect that the landlord has a half 
share, but regarding the defendant the entry is as I have mentioned. 
The record of rights is therefore against the plaintiff. Reference is 
made to a parcha^ but it is to the khatian that the Court must look. 

It follows that the onus was on the plaintiff, both to prove the 
custom which he set up and to rebut the presumption arising under 
section 103 B of the Tenancy Act. 

Lastly it is said that the plaintifTs title ought to have been declared. 
In the plaint however he asked for a declaration of the tenant’s obli- 
gation to make over half the produce as an integral part of his prayer. 
The existence of the tree has never been denied, there is an admis- 
sion that it stands within plaintiff’s takhta^ and further, the result of 
this suit will not affect the plaintiff’s right under section 23 of the 
Tenancy Act. It is therefore unnecessary to modify the lower 
appellate Court’s decree. The appeal is dismissed with costs. 

Against this decision the plaintiff preferred an appeal under 
section t5 of the Letters Patent. 

Babu Biraj Mohan Mojutndar (with him Babu Monmatha Nath 
Muhherjei) for the Appellant. 

Babu Satis Chandra Mukherjee for the Respondent. 

The following judgments were delivered : 

Sanderson C. J. — In this case the suit was brought by the 
plaintiff alleging that by custom the plaintiff was entitled to half the 
fruits of a certain tree which was upon bis estate, but within the 
homestead of the defendant who was a tenant of the plaintiff. The 
custom was alleged to exist with regard to this tree, inasmuch as 
it was upon land in respect of which* the tenant paid no money rent 
but had to give half its fruits ; and, it was alleged that the landlord 
was entitled to receive half the fruits of this particular tree. 

We are told that this is a test case which may govern other cases 
than the one now in question. 

The Munsiff, who tried the case in the first Court, decided in 
favour of the plaintiff, and held, as I read his judgment, that there 
was the custom. 

Then the appeal went to the learned Subordinate Judge in the 
first appellate Court, and it seems that on the 21st of August the 
appeal was heard and arguments addressed to the learned Judge : 
and after that he reserved judgment. Then having reserved judg- 
ment, as I understand,' at a subsequent stage, in the absence of the 
^ I^intiff— although the plaintiff’s pleader was there — ^the learned Judge 
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allowed the defendant’s pleader to put in certain documents, inspite 
of the protest of the plaintiff’s pleader. Those documents were 
described by the learned Judge as “ certain papers along with lists 
and, it appears from a subsequent note that those papers included 
“ certified copy of the survey village note” which was marked Exhibit 
B under the direction of the learned Judge : but the learned 
judge has not recorded any reason for admitting that evidence. On 
the other hand, the plaintiff has alleged that if the evidence was to 
be admitted at all, he ought to have been given an opportunity of 
rebutting that evidence ; and the importance of that argument is made 
clear by the judgment of the learned Judge himself, because in giving 
his judgment, after referring to the village note which was put in on 
behalf of the defendant, he goes on to say when dealing with the 
plaintiffs evidence, “ The plaintiff has in my opinion failed to prove 
that the defendant ever divided the fruits with the plaintiff or his 
predecessor in title. It is admitted by fhe plaintiffs witness that 
the previous owner made over to him thi village papers. These 
would have been the best evidence to show the division of the fruits 
but they have been withheld.” It is stated in the plaintiff’s affidavit 
that if the plaint^ had been given an opportunity of rebutting the 
evidence contained in the notes which were put in on behalf of the 
defendant, he would have been able to put in those papers — whether 
they would assist his case or not I cannot tell. Personally I think, 
quite apart from the rules of the Code, to which I intend to make 
reference directly, that is not the way in which an appeal ought 
to be heard. I do not think it was fair to the plaintiffs that these 
notes should have been admitted by the learned Judge after the 
arguments were finished, when apparently the plaintiff’s pleader had no 
opportunity of arguing the effect of them, certainly the plaintiff had 
no opportunity of rebutting the evidence contained in those papers. 

But the case may be looked at from a different point of view. That 
is the point of view under the rules of the Civil Procedure Code, the 
material one being order XLI rule ay, which runs as follows : “ The 
parties to an appeal shall not be entitled to produce additional evi- 
dence, whether oral or documentary, in the Appellate Court. Bat if 
* * * * the apellate Court requires any document to be product" 
or any witness to be examined to enable it to pronounce judgment, 
or for any other sulbstantial cause, the Appellate Court may allow 
such evidence or document to be produced, or witness to be examined. 
Wherever additional evidence is allowed to be produced by an 
appellate Court, the Court shall record the reason for its admission.” 
In this case the learned Judge has not recorded any reason for th,-' 
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admission of the evidence, and I think myself that that alone would 
be sufficient for us to allow this appeal. I do not wish to rest my 
judgment upon that alone, because I think the merits of the case 
are in hivour of the plaintiff. The learned Judge of the High Court, 
Mr. Justice Walmsley, in giving his judgment seems to have been 
satisfied that the learned Subordinate Judge was not influenced by 
the evidence contained in the papers which were put in on behalf 
of the defendant after the case had been ai^ed and judgment was 
reserved. With greatest respect to him, I think that is not a 
legitimate conclusion to arrive at : because, if we look at Exhibit B, 
there is a material statement in it— a statement which has been 
marked with red pencil and we cannot help noting that, that 
must have been marked by him because it was in. his opinion a 
material piece of evidence in the case. How much it may have 
affected his mind, we are unable to say ; but, in my opinion, it is 
impossible for us to say that it did not affect his mind at all. There- 
fore, on the ground, fint of all, that the learned Judge has not 
recorded his reason for admitting the evidence ; and secondly on 
the ground that the evidence ought not to have been admitted in 
the circumstances, after the case was argued, and thirdly on the 
ground that we cannot say that the evidence did not affect his mind, 
I think this appeal ought to be allowed. 

Then the question arises what course ought to be adopted. In 
my judgment, the case should go back to the first appellate Court for. 
the purposes of being reheard : and, we give direction that if the' 
learned Judge who hears the case thinks it right to hear further 
evidence under the circumstances of this ca se, then of course it 
will be in his discretion to allow it ; but if he does allow it, he must 
give an opportunity to both parties to produce such evidence as 
they think fit Further, I think that we ought to say that this case 
ought not to be tried by the same Subordinate Judge who has 
already beard it. I do not wish to make any reflection on the Sub- 
ordinate Judge, in any shape or form : but I think it may be difficult 
for him, when he hears the case on the second occasion, to have 
an impartial mind free from his former impressions. Therefore, I 
think the case should go back to the District Judge, so that if he 
does not hear it himself, he will direct it to be tried by another 
Subordinate Judge competent to try it. 

This plaintiff will have the costs of this appeal, the appeal before 
Mr. Justice Walmsley and in the first appellate Court. 

Hooker] ee J.-~i «^ee. 

% N. R. c. " Appeal allowed, case remanded. 
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jOGENDRA PROSAD MITRA and others 
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ASUTOSH GOSWAMI and others.* 

Dicra^ execution of-^Limiiation Act ( iX lof 1908 ) Sch. L Art» iSx^Siep hi 
aid of execuiion-^Leaioe to hid---Aceeptance of portion -of decretal amount 
frotn several judgment*dehtors^ effect of— -Uncertified payment— Execution Courts 
if can investigate fact of pay fnent. 

An application was made by a decree-holder for leave to bid at the sale which 
had Ijeen advertised. In this application, which was granted by the Court, it 
was stated that when the properties would be put up for sale, it would be necessary 
for ’the decree-holder to make a purchase for the decretal amount, if no other 
purchaser offered any bid, and it was prayed that permission might be granted in 
that behalf *. 

Held^ that the application was not an application to the proper Court to take 
a step in aid of execution of decree. 

Bansi V. Sikree Mat (i) ; Dalai v. Umrao (2) and Vinayakrao v. Vtnyak (3) 
dissented from. 

Toree Mahomed v. Mahomed (4) and Raghunandan v. Katlydui (5) followed. 

Where the decree-holder accepted sums tendered by the different judgment- 
debtors from time to time and undertook not to proceed with execution against 
those judgment-debtors, but did not release them from liability under the decree : 
lietd^ that the decree could be executed against all the judgment-debtors. 
Bamratan v. Aswtni (6) distinguished. 

It is not open to an execution Court to investigate the fact of receipt of 
decretal amount by the decree-holdcr which was not certified to the Court by the 
judgment-debtor within the prescribed time. 

Gadadhar v, Shyam (7) not followed. 

Appeal by the Judgment-debtors. 

Application for execution of decree. 

The material facts and arguments appear from the judgment. 

Babus Biraj Mohan Mojumdar and Hart Bhutan Mookerjee 
for the Appeltaflts, 

Sabut Sib Chandra Palit and Hira LanSanyal for the 
Respondents. 

* Appeal from Order No. 92 of 1911, against an order of Bahn Radha Nath 
Sen, Subordinate Judge of Jessore, dated the 5th August, 1909. 

(I) (1890) I. L. R. 13 All. 211. (2) (1900) I. L. R. 22 All. 399. 

( 3 ) 11895) I. L. R. 21 Bom. 331. (4) (iggj) i, l. R. 9 Calc, 730. 

( 5 ) (*896) I, L. R. 23 Calc. 690. (6) (i9to) I. L. R. 37 Calc. 559, 

(7) (1908) ta C. W. K, 485. 
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The judgment of the Court was delivered by Civn,. 

Hookei^ea J. — ^This is an appeal by five of the judgment-debtors 
against an order for execution of a decree for mesne profits, made jogeadiK 

on the nth December 1899. There were applications for execution v. 

in 1901 and 1903 to which no detailed reference is oecessaiy for Anumh. 
the purposes of ttlis appeal. These were follojred by a third appli* 0* 


cation for executimi on die sand August 1905, The present appli* 
cation was not mede till the 6 th January 1999,804 u ^rima fadt 
haired by limitation. The decree-holders endeavour, however, to 
take the case out of the bar of limitation by reliance upon sec- 
tionxp ftod art. 182 of the first schedule of the Indian Limita- 
tion Act. 

In 'so far .as the first ground is concerned, it is contended that on 
the 19th February 1936 there was an acknowledgment by the appel- 
lants sufficient for the purpose of section 19. On that date, an appli- 
cation was presented to the Court for adjournment of the sale. The 
application on the face of it purports to have been made on behalf of 
one of the appellants Jogendra Prosad Mitter. It has been argued, 
however, that ^he application was in reality made by him on behalf of 
the other judgment-debtors as well. Before we deal with this ques- 
tion, it is necessary to point out that the application is not explicitly 
on behalf of all the judgment-debtors. An examination of the ori- 
ginal application shows that an attempt has been made to tamper 
with it In the right hand corner, there appears the signature of 
Jogendra Prosad Mitter. He is consequently the applicant and the 
application purports to have been made on his behalf by his pleader 
Amritalal Mitter. In the body of the petition, it was originally 
stated that the application was on behalf of Jogendra Prosad Mitter, 
but an alteration has been effected, which on the face of it looks 
like a subsequent interpolation. This is obvious from an examina- 
tion of the two paragraphs which constitute the body of the petition. 
In the first paragraph, it is stated explicitly that there was a prayer 
for one month to be granted to the petitioner. The word 
used is amdke ( ) in the singular. In the second paragraph 

also, it is cleat that in the petition as originally drawn up, there was 
a statement that ‘ I,' that is the petitioner, will not take any objec- 
tion to the validity of the sale which might be held. An attempt, 
however, has been made to alter the word ‘ ’ into ‘ Wtat* *, In 

these circumstances the petition most be taken to have been made 
by Jogendra Prosad Mitter alone. Hence, arises the question 
whether the application, if it be construed to embody an acknow- 
ledgment, avails against the other defendants. Tliat the application 
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does embody an acknonrledgment is clear because the petitioner 
states that in case of his failure to pay up the decretal money on the 
date to be fixed for sale in the month foilomng, he will not be able 
to take any objection to the validity of tne sale. This implies and 
acknowledges an obligation to pay the decretal debt In order to 
make this acknowledgment operative against the ca-judgment-debtois 
of Jogendra Prosad Mitter, the requirements of section 19 must be 
fulfilled. Section 19 requires that the acknowledgment of liability be 
made in wfiting, signed by the party against whom the right is claimed 
or by some person through whom he derives title or liability. The 
second explanation to the section then states that the term * signed’ 
means signed either personally or by an agent duly authorised in 
this behalf. The application was, as already stated, signed by 
Jogendra Prosad Mitter alone and by his pleader Amrita Lai Mitter 
on his behalf. It has been contended on behalf of the respondents 
decree-holders that this signature may be taken to have been made 
by an agent of the other judgment-debtors. But there is no proof 
that Jogendra Prosad Mitter was authorised duly to make this 
acknowledgment on behalf of his co-judgment-debtors. It is clear, 
therefore, that the decree-holders have fiiiled to establish that there 
has been a valid acknowledgment under sub-section (1) of section 
19 of the Indian Limitation Act as against the four judgment^ 
debtors other than Jogendra Prosad Mitter. The acknowledgment 
is of no avail against them. 

In so far as the second ground is concerned, it has been argued 
that within three years antecedent to the application of the i6th 
January 1909, the decree-holders had applied to the proper Court 
to take a step in aid of execution of the decree. Reliance is 
placed, in this connection, upon an application made by the 
decree-holders on the 19th February 1906 for leave to bid at the 
sale which had then been advertised. In this application, which 
was granted by the Court, it was stated that when the properties 
would be put up for sale, it would be necessary for the decree- 
holders to make a purchase for the decretal amount, if no other 
purchaser offered any bid, and, it was prayed that permission might 
be granted in that behalf. For the decree-holders, it has been 
argued that this application was an application to the proper Court 
to take a step in aid of execution of the decree, and reliance 
has been placed in support of this view upon the cases of Bans! v. 
Sikret Mai (i) ; Dalai Singh v. Umtao Singh (a), and Vint^ahrao 


(1) (1890) I. L. R. 13 All. 211. 


(a) (1900) I. L. R. 22 All. 399 < 
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Gopaly. Vinayah Krishna {})- These cases, it may be conceded, 
do support the contention of the decree-holders. But it has not 
been disputed that a contrary rule was laid down by this Court 
in the cases of Toree Mahomed v. Mahomed (2) ; Raghu- 
nandan v. Kallydutt (3). On behalf of the decree-holders, 
the view taken in the case last mentioned has been criticised and we 
have been invited to refer the question for decision to a Full Beneh. 
Our attention has also been drawn to the dictum of Mr. Justice 
Banerjee in Troylokya v. Jyoiiprahash (4), and reference has been 
made to the judgment of one member of this Bench in Hiralal v. 
Dwija (5). We may say at once that we are not prepared to accept 
the view expounded in Bansi v. Sikree (6) ; Dalai v. Umrao (7) ; 
and Vinayakrao v. Vinayak (i). For our present purposes, it is also 
unnecessary to determine whether, in any conceivable circumstances, 
an application for leave to bid may be deemed an application to 
the proper Court to take a step in aid of execution, because even if 
it be assumed that there may be cases in which an application for 
leave to bid may be an application to the proper Court to take a 
step in aid of execution, such circumstances undoubtedly do not 
exist in the case before us. It has been established that on the 
very day when the application for leave to bid was granted, the 
decree-holders consented to an adjournment of the sale, and on 
the date when the property was subsequently put up for sale, 
although there were no bidders present, the decree-holders them- 
selves did not avail themselves of the opportunity granted to them 
to offer bids. Under these circumstances, it is impossible to hold 
that the application of the 19th February 1906 was in any sense an 
application to the proper Court to take a step in aid of execution. 
The conduct of the decree-holders shows that not only was exe- 
cution not ended, it was rather retarded by them. The two grounds 
assigned to support the contention that the application for execution 
dated the 6th January 1909, is not barred by limitation, both 
prove unsustainable in so far as the judgment-debtors other than 
Jogendra Prosad Mitter is concerned. As regards him, however, 
there was clearly a valid acknowledgment within the meaning of 
section 19 of the Indian Limitation Act. We must consequently 
hold that the application is barred by limitation as regards the 
four judgment-debtors other than Jogendra Prosad Mitter. 


Civil.. 
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(I) (1895) I* L. R. 21 Bom. 331. (a) (1883) I. L. R. 9 Calc. 730. 

(3) (1896) I. L. R. as^Calc. 690. (4) (1903) I. L. R. 30 Cale. 761 (769). 

(5) (1905) 3 C. L. J. a4a (6) (1890) I. L. R. 13 All. an. 

( 7 ) (1900) I. L. R. 33 AU. 399. 
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.On behalf of Jogendra Prosad Mitter, it been finally con- 
tended that the appeal should succeed on two other grounds. It has 
been argued, in the first place, that the decree-holders were disentitled 
in view of their own condact, to execute the decree against him for 
recovery of the balance thereof. It has been stated that on a 
previous occasion the decree-holders accepted from some of the 
judgment-debtors, moneys alleged to represent their rateable share 
of the entire judgment-debt. On this basis, it has been contended, 
that the judgment-debt was 'by the conduct of the decree-holders 
split up and the decree-holders can pursue their remedy against each 
judgment-debtor only to the extent of his separated liability. In 
our opinion, there is no foundation for this contention. The decree- 
holders, no doubt, accepted sums tendered by the different judg- 
ment-debtors from time to time. They also undertook .not to 
proceed with execution against those judgment-debtors ; but at the 
same time, they did not release them fronts liability under the decree. 
On the other hand, it was expressly stated that if upon execution 
of the decree against the other judgment-debtors, the whole of the 
judgment-debt was not realised, the decree-holders, would be at 
liberty to proceed with execution for recovery ef the balance even as 
against those who had made the payments mentioned. Conse- 
quently, the principle recognised in the case of Ramratan v. 
Aswini (r), cannot be applied to the circumstances of this 
case. 

The next ground upon which it has been urged that execution 
should not be allowed to proceed against Jogendra Prosad Mitter 
is that he had from time to time made payments towards satisfac- 
tion of the decree for which no credit had been allowed by the 
decree-holders. But these payments were not duly certified as 
requited by rule a of order XXI of the Code, and the time within 
which the judgment-debtor could have invited the Court to have 
the payments recorded, has elapsed. It is thus np longer open to 
the execution Court to take notice of the alleged payments. 
Reliance, however, has been placed upon the case of Gadadhar 
V. Shyam Chum (a), in support of the proposition that 
as this omission on the part of the decree-holders to allow 
credit for the payments made was an act of fraud, it is open to the 
Court to investigate the question of fraud under section 47 of the 
Code. In our opinion, there is no foundation for this contention : 
If this argument were to prevail, the restriction imposed by the 
Legislature upon the execution Court under rule 2 of order XXI of 
(I) (1910) I. L. F. 37 Calc. 559. (?) (L908) 12 C. W. N. 48$. 
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the Code would be nullified. It is worthy of note that the 
view taken in *the case of Gadadhar v. Shyam (i) which ac- 
cords with that 'adopted \x\ Ramayyarv. Ramayyar {^2\ has been 
repudiated. Ganapathy v. C/unga (3^ ; Veerappa v. Ponnayya (4) ; 
Kamini v. Agh^re Nath (5) ; Nistarini v. Nazim Ait (6) ; Monmohan 
V. Dwarkanath (7) ; Hiranmoy v. Musa Khan (8) ; Biroo v. 
Jainwati (9). As it is not competent to the exacutioa Court to 
allow credit for uncertified payments, it . is not necessary for us to 
investigate, whether the alleged payments were actually made. 

The result is that this appeal is allowed, in so far as the appel- 
lants other than Jogendra Prosad Mitter is concerned, and any 
sums belonging to them, which may have been taken away by the 
decree-holders under the order of the Court below, must be refund- 
ed at once. In so far as Jogendra Prosad Mitter is concerned, 
the appeal will stand dismissed. The decree-holders respondents 
must pay the successful appellants their costs both here and in the 
Court below ; but they will be entitled to receive from Jogendra 
Prosad Mitter their costs in both the Courts. We assess the 
hearing fee in this Court at five gold mohurs. 


A. T. M. 

(i) (1908/ 12 C. W. N. 485. 

(3) (1905) I. L. R. 29 Mad. 312. 
( 5 ) (*909) II C. L. J. 91. 

(7) (1910) 12 C. L. J. 312 (317). 
(9) (1911) U 5 C. T.. J. 174 5 t6 C. 


Appeal allowed, 

(2) (1897) I. L. R. 31 Mad. 356. 

(4) (1907) 17 M. L. J. 527. 

(6) (1910) 12 C. L. J. 65. 

(8) (1910) 16 C. L. J. 169. 

N. 923. 


Before Sir Asutosh Mookerjeey Knight, Judge^ and 
Mr. Justice Cuming. 

ASHUTOSH GOSWAMI and others 


V. 

UPENDRA PROSAD MITRA and another.* 

RestituHen — Dependent judgnunt or order — Restitution, when to be had — 
Limitedion — Interest. 
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* Appeal from Original Decree No. 62 of 1915, against the decision of Babu 
Debendra Nath Pal, Subordinate Jhdge of Jessore, dated the sand August, 1914. 
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It IS a general rule that upon the reversal of a judgtnenti order or decree, 
all connected or dependent judgments or orders fall with it, specially judgments 
subsequently entered and dependent thereupon ; but this rule does not operate 
by implication to set aside a distinct and independent judgment or proceeding 
though it forms a part of the same litigation. 

Whether a judgment or order is a dependent judgment or order, that is, is 
merely ancillary and accessory to another judgment so as to have its fate and 
fall to the ground along with it, is to be determined from the nature and scope 
of the proceedings. 

In cases not comprehended strictly within the letter of section 144 of the Civil 
Procedure Code (which makes grant of restitution obligatory in certain cir- 
cumstances) restitution is not a matter of right but depends upon the sound 
discretion of the Court and will be ordered only when the justice of the case calls 
for it ; but the test of what is just, must be determined with reference to the 
imperative requirements of the law applicable to the subject matter. 

An obligation is imposed upon the Court to dismiss an application for execu- 
tion of a decree, if the application is barred bjr limitation. Hence the Court 
cannot withhold relief by way of restitution, when a sum has been paid out on the 
strength of an erroneous decision upon a point of limitation. 

The Court will not permit an injustice to be done by reason of an erroneous 
order made by it and will, when that erroneous order has been reversed, restore 
the parties to the position which they would otherwise have occupied. 

When a person receives money under a decree which is afterwards reversed 
on appeal, the statute of limitation commences to run in his favour only from the 
reversal. 

Dtno l^aih v.Jogendra Nath (i) doubted. 

When a decree-holder withdraws money under a decree which is afterwards 
reversed on appeal, he is bound to restore the amount with interest at the rate of 
6 per cent, per annum from the date of withdrawal to the date of repayment 
into Court. 

Rodggrv* Compt0if^{z'S\ Merchant Banking Co. v. Maud (3); Imperial 
Mercantile Credit Association v. Cole man (4) ani Forester v. Secreteuy of 
State (S) referred to. 

Appeal by the Decree-holder. 

Application for restitution of money under decree. 

The material facts and arguments appear from the judgment • 

Sir S. P. Sinha and Babu Hira Lai Sanyal for the Appellants. 

Dr. Sarat Chunder Bysak^ Babus Gunada Charm Sen and 
Bepin Chunder Bose for the Respondents. 

C. A. T. 

(1) (1914) 19 C. W. N. 1167. (a) (1871) L. R. 3 P. a 465. 

(3V(i87S) L. R. x8 Eq. 659. (4) (1871) L. R. 6 Ch. App. 558. 

(S) (1877) L. R. 4. 1 . A. 137 1 1 . L. R. 3 Calc. i 6 f,! 
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The judgment of the Court was delivered by 

Mookerjee J. — This appeal is directed against an order for 
restitution. The facts material for the determination of the questions 
in controversy are not in dispute and may be briefly set out. On 
the nth December, 1899, fbe appellants, members of a family of 
Goswamis, obtained a decree for money against a large number of 
defendants, members of a family of Mitras. Execution was taken out 
from time to time, but practically to no purpose. On the 6th 
January, 1909 an application for execution was made, more than 3 
years after the date of the previous application. Objection was 
thereupon taken on the 3rd February 1909 by the judgment-debtors 
that the application was barred by limitation. This objection was 
registered and numbered as a separate proceeding, and was overruled 
on the sth August, 1909. Five of the judgment-debtors then 
appealed to this Court on the loth May 1910. The appeal was 
decreed on the 9th January 1914 as regards four of the appellants 
and was dismissed as regards the other. This Court held that the 
bar of limitation was available to the judgment-debtors except to the 
one who had made an acknowledgment within the meaning of 
section 19 of the I^imitation Act, and proceeded to give a direction 
in the decree for restitution in the following terms ; “The result 
is that this appeal is allowed in so far as the appellants other than 
Jogendra Prosad Mitter is concerned, and any sums belonging to 
them which may have been taken away by the decree-holders under 
the order of the Court below must be refunded at once.” To make 
this order intelligible, it is necessary to state what had happened in 
the Court below in the interval. On the 5th July 1909, while the 
application for execution made on the 6th January, 1909 was still 
under consideration, the decree-hoI<fers made a fresh application for 
execution, with a view to attach funds in Court which stood to the 
credit of two of the judgment-debtors The decree-holders desired 
that this application should be consolidated with the previous appli- 
cation which was for execution by attachment and sale of movables 
owned by the judgment-debtors. The judgment-debtors objected 
to the amalgamation of the two applications, and on the authority 
of the decision in Ahmed Chaudhuri v. Shahzada Khatoon (i) the 
Court directed the subsequent application to be registered and 
numbered as a separate proceeding. There were thus three 
proceedings on the records .of the Court, namely, the two appli- 
cations for execution made on the 6th January and 5th July, 
1909, respectively, and the objection case initiated :on the 
(I) (1880) 7 C. L. R. 537* 
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3rd February 1909. The objection case raised a question which 
went to the root of both the applications for execution, because 
if the objection prevailed, no relief could be granted to the decree- 
holders on the basis of either application. This was evidently in 
view when the Court directed, on the 3tst July and and August, 
1909, that the second application was to be pot up along with the 
first application and the objection case. The objection case, as 
we have seen, was dismissed on the 5th August, 1909. On that 
date we find it recorded, in the order sheet of the case on the 
second application, that as the objection had been disallowed after 
contest, the decree-holders were to take steps. The decree-holders 
thereupon applied for payment of the fund in deposit in Court to 
the credit of two of the judgment-debtors. There was an ad interim 
stay of proceedings under the orders of the District Judge passed at 
the instance of the judgment-debtors ; but the stay order was ulti- 
mately withdrawn on the 35th September, 1909, as the judgment- 
debtors had failed to show that the circumstances of the decree- 
holders were such that there would be any difficulty in obtaining 
restitution, should the judgment-debtors ultimately succeed in their 
appeal in the objection case. Here it may be observed parantheti- 
cally that the judgment-debtors had lodged an appeal before the 
District Judge against the order in the objection case ; it ultimately 
transpired, however, that the appeal lay to the High Co'irt, because 
the decree, though for a smaller sum than Rs. 5,000, had been made 
in a suit valued at above Rs. 5,000 ; it was for this reason that' the 
appeal in the objection case was not lodged in this Court till the 
roth May, 1910. To return to the narrative of events in the Court 
below : we find that after the stajr order had been withdrawn by the 
District Judge on the 35th September 1909, the Subordinate Judge, 
on that very day, directed payment to the decree-holders of the fund 
in Court. No appeal was preferred against the payment order ; 
none, indeed, could have been profitably preferred, for payment 
could be resisted only if the decree was barred by limitation, and that 
was the very point involved in the appeal against the order in the 
objection case. After the appeal in the objection case had been 
decreed in this Court, the two judgment-debtors, whose deposit had 
been taken away by the decree-holders, applied to the Court below 
[ for restitution on the 30th May, 1914. The decree-holders objected 
substantially on six grounds, namely, that the sum in question 
was not covered by the direction for restitution made by this Court 
in the appeal i^ainst the order in the objection-case ; secondly^ that 
restitution should not be granted, as no appeal had been preferred 
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against the payment order, and what had been reversed by this 
Court was not the payment order but the determination in the 
objection case that the decree was not barred by limitation ; thirdly^ 
that as the effect of section 28 of the Limitarion Act was merely 
to bar the remedy and not to extinguish the right, no order for 
restitution could justly be made ; fourthly^ that the application for 
restitution was barred by limitation that the fund, though 

it stood in the name of two of the judgment-debtors, was not their 
exclusive property, and belonged, partly at least, if not entirely, to 
Jogendra Frosad Mitra, against whom the application for execu- 
tion was not barred by limitation ; and, sixthly, that the claim for 
interest was unjust and excessive. The Subordinate Judge held 
that the sum claimed by way of restitution was covered by the order 
made by this Court, and, accordingly, directed the decree-holders 
to refund the sum withdrawn by them together with interest at 
la per cent, per annum |Lnd costs. We are now invited by the 
decree-holders to consider the propriety of this order. 

The first point for consideration is, whether the sum withdrawn 
by the decree-holders is covered by the direction given by this Court 
in the appeal in the objection case. We are of opinion that the 
direction, strictly construed, does not cover the money in controversy. 
The decretal order drawn up in this Court removes any ambiguity 
which may be supposed to be involved in the judgment j the decree 
directs explicitly that the order of the Court below, dated the 5th 
August, 1909, directing execution to proceed be and is set aside, 
and, further orders that the respondents decree-holders do refund 
to the appellants other than Jogendra Frosad Mitra, (whose appeal 
was dismissed), any sums belonging to them which might have 
been taken away under the said order of the Court below. The 
decree-holders argue that this refers in terms to sums, if any, taken 
away by them under the order of the sth August, 1909, and that 
the sum now in question cannot, by any stretch of language, be 
deemed to have been taken away by them under that order. This 
is a reasonable contention ; the only proceeding then before this 
Court was the objection case, and it would not be right to put an 
extended interpretation upon our order, so as to prejudice the 
decree-holders, without opportunity afforded to them to show cause 
why restitution should not be granted in respect of sums taken 
away by them in a proceeding which was, in form at least, never 
brought up to this Court We hold accordingly that the direction 
previously given by this Court does not conclude the matter which 
must, consequently, be determined on the merits. 
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The second point for consideration is, whether restitution may 
be claimed by the judgment-debtors, although they did not appeal 
against the payment order. The dscree-holders contend in sub- 
stance that restitution should not be granted, as the payment order 
has never been formally reversed on appeal. We are of opinion 
that there is no substance in this technical objection. It is a 
genera] rule that upon the reversal of a judgment, order or decree, 
all connected or dependent judgments or orders fall with it, specially 
judgments subsequently entered and dependent thereupon ; but 
this rifle does not operate by implication to set aside a distinct and 
independent judgment or proceeding, though it form a part of the 
same litigation. Illustrations of the application of this doctrine 
may be found in a variety of cases in the reports : Chicago Ry. 
Co. V. Fosdick (i) ; Butler v. Eaton (2). Whether a judgment or 
order is a dependent judgment or order, that is, is merely ancillary 
and accessory to another judgment so as Ip share its fate and fall to 
the ground along with it, must be determined from the nature and 
scope of the proceedings, and may, as some of the cases in the 
books show, give rise to questions of considerable nicety and conse- 
quent divergence of judicial opinion : Shatnapurshad v. Hurropurshad 
(3) ; /ogeschandra v. Kali Chum (4). In the case before us, the 
payment order was manifestly dependent upon the decision that the 
decree was not barred by limitation and was consequential there- 
upon. This is indicated by the substance as well as the form of the 
proceeding. No payment order could be made till it had been 
decided that the decree was still alive and capable of execution. 
This was expressly recognised when, on the and August, 1909, the 
application for execution, by way of attachment of the deposit, was 
ordered to be put up after the disposal of the objection case, as also 
when, on the 5th August, 1909, the decree-holders were directed 
to take steps as objection bad been disallowed after contest. That 
this was the true position was also clearly understood by the parties, 
when, on the asth September 1909, the decree-holders induced the 
District Judge to revoke the stay order on the ground that there 
would be no difficulty in the way of restitution, if the appeal 
already preferred in the objection case ultimately proved successful. 
In these circumstances, we may legitimately hold that the payment 
order was in essence ancillary to the decision in the objection case, 
and that the cancellation of the order in the objection case by this 
Court as the Court of appeal involved by necessary implication a 

(i) (i88a) 106 U. S. 47. (2) (1890) 141 U. S. 240. 

( 3 ) (1865) 10 M. I. A. 203. (4) (1877) I. Ii. R. 3 GrIc. 30. 
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cancellation of the consequential payment order. In this view, the 
judgment-debtors are entitled to restitution, even though they did 
not formally appeal against the payment order. 

The third point for consideration is, whether the judgment-debtors 
are entitled in justice, equity and good conscience to invoke the 
inherent power of the Court to grant them relief by way of resti- 
tution, when it is borne in mind that they have obtained a reversal 
of the order for execution solely on the ground of limitation. The 
argument of the decree-holders in substance is that, inasmuch as, 
under section 28 of the Limitation Act, their remedy alone has been 
barred though their right as execution-creditors has not been 
extinguished \Gajadhar v. Raghubar (i)], they should be allowed to 
retain the money which they may have received under an erroneous 
order of the Court. Now, it may be conceded that, in cases not com- 
prehended strictly within the letter of section 144 of the Civil Proce- 
dure Code (which makes grant of restitution obligatory in certain 
circumstances), restitution is not a matter of right but depends 
upon the sound discretion of the Court and will be ordered only 
when the justice of the case calls for it ; but the test of what is just 
must be determined with reference to the imperative requirements 
of the law applicable to the subject matter. Section 3 of the 
Limitation Act requires that every application made after the period 
prescribed therefor by the first schedule shall be dismissed, although 
limitation has not been set up as a defence. An obligation is 
thus imposed upon the Court to dismiss an application for execution 
of a decree, if the application is barred by limitation ; Mohomed 
Hbsseitt v. Purundur (2) ; Ramu Rat v. Dayal Singh (3). We 
are not concerned with the policy of the Legislature as indicated 
by section 3 ; the essential point fs that the provision is mandatory, 
as explained by the Full Bench in Balaram v. Mangta Das (4). 
It would consequently not be right for the Court to withhold 
relief by way of restitution,'^' when the sum has been paid out 
on the strength of an erroneous decision upon a point of limitation. 
The principle on which restitution is granted accordingly applies 
quite as much to this case as to any other ; that principle is 
lucidly stated by Lord Cairns in the decision of the Judicial 
Committee in Rodger v. Comptoir IPEscompte de Paris (5) : 
“One - of the first and highest duties of alt Courts is to take 

(1) (1907) 12 C. W, N. 60. 

(2) (rSSs) I. L. R. rr Calc. 287. (3) (1894) L L. R. t 6 All. 390, 

(4) (r907) 6 C. L. J. 237 ; I. L. R. 34 Calc. 94t. 

( 5 ) (*^ 7 *) L. R. 3 P. C. 46s (475) ; 7 Moo. P, C. N, S. 314. 
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care that the act of the Court does no injury to any of 
the suitors, and when the expression 'the act of the Court* 
is used, it does not mean merely the act of the primary Court, 
or of any intermediate Court of appeal, but the act of the 
Court as a whole, from the lowest Court which entertains jurisdic* 
tion over the matter upto the highest Court which finally disposes 
of the case ; it is the duty of the aggregate of those tribunals, if I may 
use the expression, to take care that no act of the Court in the 
course of the whole of the proceedings does an injury to the suitors 
in the Court.” The term “injury” is here used, not in a popular 
but in a legal sense, that is, an infraction of a juridical right. The 
principle that the Court will not permit an injustice to be done 
by reason of an erroneous order made by it and will, when that 
erroneous order has been reversed, restore the parties to the position 
which they would otherwise have occupied, is of a fundamental 
character and has been applied in a variety of instances in England, 
in the United States and in this country. Reference may be made 
to Eyre v. Woodfine (i) ; Western v. Creswick (a) ; R. v. Leaver (3) ; 
£7. 5. Bank v. Washington Bank (4) ; Ex Parte Morris (5) ; 
N, W. Fuel Co. V. Brock (6) ; Beni Madho v. Pran Singh (7) j 
Raghu Singh v. Shew Prosad (8). We are not unmindful that in 
Safaraddi v. Durga Prosad (9) a narrower test was suggested for 
determination of the right of a claimant for restitution, namely, 
whether he could have obtained the same relief by the institution 
of a suit, which, be it noticed, is not permissible under section 
144 (a) in cases covered by section 144 (i) of the Civil Procedure 
Code ; Mullaseri v. KrishekaH.jo). It is sufficient to observe that 
broader view of the principle whereon restitution is based was 
taken by the Judicial Committee in the case mentioned. It may 
also be observed that the decision in Safaraddi v. Durga Prosad (9) 
is founded on a view of the relative rights of a landlord and a 
transferee of a portion of a non-transferable occupancy holding, 
which has subsequently been negatived by the Full Bench in 
Dayamayi V. Ananda{xi). We also find that notmthstanding the 
decision in Safaraddi v. Durga Prosad (9) the rule formulated in 
Beni Madho v. Pran Singh (7) was followed in Amirannessa v. 


(i) (1589) Cio. Eliz. 378. 
(3) (169a) a Salk. 588. 

(5) (1869) 9 WalUce 605. 
(7) (1911) IS C. L. J. 187. 
( 9 ) (191a) 16 C. L. J. 83. 


(а) (1690) 4 Mod. x6i ; 3 Salk. 314. 
(4) (183a) 6 Peter 8. 

(б) (1890) 139 U. S. 3X6. 

(8) (191a) x6 C. L. J. X3S. 

(10) (1911) aa M. L. J. 146. 


(II) (1914) ao C. L. J. Sa 1 1. L, R. 44 Calc. 17a ; 18 C. W. N. 971. 
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Rutimannessa (i). We hold accordingly that the judgment-debtors 
are not precluded from claiming restitution merely because they 
have succeeded on the ground of limitation. 

The fourth point for consideration is, whether the bar of limita- 
tion is applicable to the application by the judgment-debtors for 
restitution. It is difficult to appreciate how a question of limitation 
can possibly arise in the present proceedings. The order of this 
Court in appeal was made on the 9th January, 1914 ; the payment 
order must be deemed to have been in full operation up to that date 
and was superseded only then. The judgment-debtors applied 
for restitution on the atst May, 1914. The only article of 
the Limitation Act which may possibly apply, if any rule of limitation 
is at all deemed applicable, is article 1 8 r, which provides that all 
applications for which no period of limitation is provided elsewhere 
in the schedule must be made within 3 years from the date when 
the right to apply accrues t Haris Chandra v. Chandra Mohan (2) ; 
Ricketts V. Ratneswar (3) ; Hand Ram v. Sita Ram (4) ; Kurupam v. 
Sadasiva (5). We are not unmindful that a different rule is 
possibly involved in the decision of this Court in Dinanath v. 
fogendranath (6). In that case, the decree-holder purchased the 
property of the judgment-debtor in execution of his decree in 1900 
and took possession of the property sold in November, 1900. 
Proceedings were thereupon instituted by the judgment-debtor to 
r have the sale set aside. The order for cancellation of the sale was 
not made till the agth June, 1907 and the property was not restored 
. to the judgment-debtor till June 1908. On the and April, ;9iOi 
the representative of the judgment-debtor applied to the Court for 
an order upon the decree-holder auction-purchaser to make 
restitution of the profits received *by him during the time that he 
was in possession. This Court held that the applicant was entitled 
to profits only for a period of three years antecedent to the date of 
application, and, accordingly, made an order for restitution of the 
profits realised between the and April, 1907 and June 1908. Re- 
ference was made to the decision in Safaraddi v. Durga ij) and 
it was assumed that as article 109 applies the three years* rule to 
a suit for mesne profits^ the applicant was restricted to his remedy 
by way of restitution for a similar period. This view is clearly 
inconsistent with the long series of decisions we have mentioned, 

(1) (1914) 18 C. W. N. 1299. (2) (1900) I. L. R. 28 Calc. itj. 

(3) (1900) L L. R. aS Calc. X09. (4) (1886) I. L. R. 8 All. 545. 

(S) (1886) t. L. R. 10 Mad. 66. (6) (1914) 19 C. W. N. 1167, 

( 7 )(i 9 is) 16 C. L. J. 8j. 
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which hold that article 181 is applicable. It is further plain that the 
view taken in Dinanath v. Jogendranath (i) must inevitably lead 
to grave injustice. No application for restitution is possible till 
the erroneous decree or order has been set aside^ or superseded. 
It is difficult to see on what principle time may be deemed to 
run against the judgment-debtor while the erroneous order is still 
in force ; on the other hand, the judgment of Sir Barnes Peacock, 
C. J. '.in Joykurun Lai v. Asmudh Kooer (2) shows that the 
right of action does not accrue to the judgment-debtor before the 
erroneous decree has been superseded, and time runs against him 
only from that date, even if he institutes a regular suit for re- 
covery of the profits. The same view is supported by the decisions 
in Sumo Moyee v. Shooshee Mokhee (3) ; Dhunput v. Saraswati 
(4); Rangayya v. Bobba (5) and Hollnvay v. Guneshwar (6) which 
will be found reviewed in Raghu Singh v. Sheo Prasad (7). It is in- 
teresting to note that a similar view has 'been repeatedly adopted 
in the Courts of the United States, where it has been ruled that 
when a person receives money under a decree which is afterwards 
reversed on error, the statute of limitation commences to run in his 
favour only from the reversal t Bank of Washington v. Neale (8) ; 
Crocker v. Clements (9) ; Florence v. Louis Ville (10). We feel no 
doubt whatever that, in the case before us, grave injustice would 
rasult if we were constrained to hold that the claim for restitution 
was barred, because the decree-holders had managed, under an erro- 
neous decision on a question of limitation, to take away the money 
of the judgment-debtors and to retain it for a longer term than three 
years, by reason of delay in the disposal of the appeal by this 
Court. 

The fifth point for consideration is, whether the decree-holders 
are entitled to have an enquiry as to the ownership of the fund 
which was attached in execution of their decree. We are clearly 
of opinion that the matter must be investigated. That the money 
stood in the name of two of the judgment-debtors is by no means 
conclusive ; but such enquiry will be made only after the money 
has been brought back into Court persuant to the directions we 
are about to give. 


(1) (1914) 19 C. W. N. 1167. 

(3) (1868) 12 M. I. A. 244. 

(5) (1903) I. L. R. 27 Mad. 143 P. C. 

( 7 ) (1912) 16 C. L. J. I3S 

( 9 ) (» 8 S 3)*3 Alab. 296. 

(10) (1903) 138 Alab. 593 % 100 Am. St. Rep. 50. 


(2) (1866) 5 W, R. 125. 

(4) (1891) I. L. R. 19 Calc. 267. 
(6) (1905) 3 C. L. J. 182. 

(8) (1835) 4 Cranch C. 0 . 627. 
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The sixth point for consideration, is, whether restitution must 
be made of the sums withdrawn, together with interest thereon. 
We are of opinion that interest must be paid by the decree-holders 
at the rate of 6 per cent per annum from the date of withdrawal to 
the date of repayment into Court : Rodger v. Comptoir Descompte 
de Paris (i) ; Merchant Banking Co. v. Maud (2) ; Imperial Mer- 
cantile Credit Assoociation v. Coleman (3) ; Forester v. Secretary oj 
state. (4). The order of the Court below which allows interest at 12 
per cent must accordingly be varied in this respect. 

The result is that this appeal is allowed, and the order of the 
Subordinate Judge discharged. The decree-holders are hereby 
directed to bring back into Court, within one month from this date, 
Rs. 3781-9-0 together with interest thereon at 6 per cent, per annum 
from the 2Sth. September, 1909 to the date of repayment into the 
Court. The sum so deposited will be invested in such manner as the 
Court may direct. The fund will be deemed to have been 
attached in execution of the 'decree of the decree-holders against 
Jogendraprasad Mitra. The Court will then proceed to determine 
what portion of the fund, if any, is the property of Jogendra- 
prosad Mitra, and the decree-holders will be at liberty to apply 
such portion only in satisfaction of their decree. To prevent 
possible dispute we may add that should it turn out on investi- 
gation that the fund did in whole or in part belong to Jogendra- 
prasad Mitra the decree-holders will be entitled to receive there- 
from not merely the judgment-debt but also interest thereon at 
6 per cent per annum from the date of the decree till the date of 
realisation ; credit will be allowed to the judgment-debtors for 
sums previously paid or realised ii* satisfaction of the decree. The 
execution case No. 93 of 1909 will stand revived, the order for 
satisfaction of the decree, made on the 25th September 1909, will 
stand cancelled, and the enquiry directed will be held in the execu- 
tion case so restored. If the money is not brought into Court 
as directed, the Court below will proceed to realise the sum by 
execution from the decree-holders in the usual manner. There will 
be no order for costs either here or in the Court below in these 
proceedings ; but as the Subordinate Judge made his order on 
a preliminary point i. e., on the ground that the matter was con- 
cluded by our order of the 9th. January, 1914, we direct, under 

(I) (1871) L. R. 3 P. C. 465. (2) (187s) L. R. 18 Eq. 659. 

(3) 1871) L. R. 6. Ch. App. 558. 

(4) (1877) L. R. 4 I. A. 137 ; I. L. R. 3 Calc. 161. 
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section 13 of the Court*Fees Act, that the amount paid as court -fees 
on the memorandum of appeal be refunded to the appellants. In 
this view, it is unnecessary to determine whether court-fees were 
payable ad valorem on the memorandum. 

A. T. M. Appeal allowed. 


1*. C. 

1916. 
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/uly 24. 


PRIVY COUNCIL. 

Fresent : — The Lord Chancellor {Lord Buckmastet), Lord 
Atkinson and Sir fohn Edge, 

MAHARAJA OF BOBBILH 

V. 

SREE RAJAH NARASARAjU and another. 

[On Appeal from the High Court of Judicature at Madras.] 

Limitation — Application for execution of decree — Step in aid of execution^ 

Proper Courf^ for execution — Indian Limitation Act ( XV of 

Sch. IT Art. ijg — Code of Civil Procedure {Act XTV of 1SS2) Secs. 223^ 224^ 

228 y and 2^0. 

Where a decree had been transferred by a District Court to a MunsifTs Court 
for execution by the latter Court, and had not been returned, and where a subse- 
quent application for execution by sale of the property within the jurisdiction 
of the MunsiR’s Court was made to the District Court : 

Heldy that, having regard to sections 223, 224, 228 and 230 of the Code of 
Civil Procedure, 1882, the proper Court to which the application should have been 
made was the Court of the Munsiff; that the Court of the District Judge was not 
the proper Court ; and that the application to that Court was not a step in aid 
of execution” available to keep the decree alive under Art, 179 of Sch, II of the 
Indian Limitation Act, 1877. 

Ex parte Appeal from a decree of the Madras High Court (i) 
(Sankaran Nair and Ayling JJ.) dated the 2nd of May 1912, affirm- 
ing an order of the District Judge of Vizagapatam, dated the 
25th October, 1910. 

The question for determination was whether an application for 
execution of a decree presented by the appellant was barred by 
limitation. The facts are fully stated in their Lordships' judgment 
and in that of the Madras High Court. The latter judgment was as 
follows ; — 

“ The question is whether the plaintiff’s application is barred by 
limitation. The plaintiff obtained a decree is O. S. No. 11 of 1903, 

(l) (1912) 12 M. L. T. 119 ; 23 M. L. J. 236. 
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on the file of the District Court of Vizagapatam. The decree was 
transferred to the District MunsifTs Court of Parvatipur for execution 
on the 3rd of October 1904. The decree-holder got certain immov- 
able properties attached, but the petition was dismissed on the loth 
March 1905 and no further steps were taken in the District Munsifr*s 
Court. The decree-holder then applied to the District Court at 
Vizagapatam on the 13th December 1 907 for the sale of the pro- 
perty attached by the District Munsiff. The petition was returned 
for amendment, under section 235 of the Code of Civil Procedure 
of 1882. It was represented without amendment and was then 
recorded without being registered. The decree-holder makes this 
present application on the 2tst April 1910 for notice and for the 
realization of the amount by sale of the properties already attached. 
The question whether the last application is barred by limitation 
depends on the question whether the application of the 13th 
December 1907 to the Dj,striot Court was in accordance with the 
law and to the proper Court. 

“The application of the isth December 1907, prayed for notice 
under section 248 of the Civil Procedure Code of 1882 and the 
decision of the District Judge that such application must be treated 
as a step in aid of execution is in accordance with the decision in 
Pachiappa Achari v. Poojali Seenan (i). 

“The only question that remains therefore for decision is whether 
the application is made to the proper Court. The District Judge 
decides that the proper Court to which the application should have 
been made was the District MunsifPs Court of Parvatipur to which 
the decree had been transferred for execution and that therefore 
the present application is barred. Under section 223 of the Civil 
Procedure Code of 1882 (section 41 of the present Code) the 
Munsiff’s Court of Parvatipur to which the decree was sent for 
execution has to certify to the District Court of Vizagapatam the 
fact of such execution or if the MunsifTs Court fails to execute the 
decree, the circumstances attending such failure. Till that is done, 
the Munsiff’s Court retains its jurisdiction to execute the decree. 
See Abda Be^an v. Mmajar Husen Khan (2). There is no doubt 
therefore that the MunsifPs Court had jurisdiction to entertain a 
similar application for sale, though that Court dismissed the applica- 
tion for execution in 1905. This was not denied in argument 
before us. 

“The next question is, whether that is the only Court to which this 
application could be made or had the District Court also jurisdiction 
I. L R 23 Mil. SS 7 . (2) (1897) I. L- R. 20 All. 129. 
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to order the sale of the property. Under section 38 of the Civil 
Procedure Code of 1908 (section 223 of the Codei Act XIV of 1882) 
the decree may be executed either by the Court which passed or 
by the Court to which it is sent for execution. This in itself does 
not authorize the District Court of Vizagapatam which passed the 
decree to execute it after it had been sent for execution to the 
Munsid’s Court of Parvatipur. Section 39 states the conditions 
under which a decree may be sent to another Court for execution. 
Under clause (c) it may be sent for execution "to another Court if 
the Court directs the sale or delivery of immovable property 
situated outside the limits of the jurisdiction of the Court which 
passed the decree, and presumably within the limits of the juris- 
diction of the Court to which it is sent for execution. The reason 
for the transfer in this case is plain enough. By clause (a), it may 
also be sent to another Court if the judgment-debtor resides there 
or carries on business or works for gain ^vithin the limits of the 
jurisdiction of that Court. Under clause (b), if the judgment- 
debtor has no property within the jurisdiction of the Court which 
passed the decree sufficient to satisfy the decree and has property 
within the limits of the jurisdiction of the Court to which it is sent, 
the decree may be sent to that Court for execution. Under Clause (d) 
of section 39, ‘if the Court which passed the decree considers for 
reasons which shall be recorded in writing that the decree should 
be executed by another Court, then also the decree may be sent to 
another Court for execution.’ This section does not say that 
after the decree has been sent to another Court for execution, the 
Court passing the decree may not simultaneously carry on execution 
proceedings, but it is plain enough that section 39 intends that it 
is only for special reasons that the decree should be sent to another 
Court for execution. Thus, if there is sufficient property by the 
sale of which the debt may be realized ordinarily, no Court would 
be justified in sending the decree to another Court for execution. 
At the same time, it is quite possible that concurrent execution may 
be necessary. If, for instance, a property within the jurisdiction of 
the Court which passed the decree is comparatively not of much 
value and the property within the jurisdiction of the Court to which 
the decree is sent is also not comparatively of much value, then 
there can be no injustice to the judgment-debtor in carrying on 
execution proceedings in both the Courts. If the decree is sent 
for execution to two or more Courts to be executed at the same 
time and the amounts realized on the i^gregate may be much higher 
than the judgment-debt, it would manifestly be an injustice to the 
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judgment-debtor to allow the execution proceedings to go on at 
the same time. Furthermore, if the full amount of the decree is 
realized by two or three Courts, it is difficult to see how matters 
can be worked out, which of the sales is to be held valid and on 
what grounds, and what interests would be ‘ acquired by the pur- 
chasers at these sales. It is true the 'judgment-debtor may apply 
for stay of execution proceedings under order ii, rule 26, but he 
is not entitled to get the execution proceedings stayed. While 
therefore these sections may not show that concurrent execution 
cannot be carried on, they certainly show that such execution should 
be allowed only in exceptional circumstances. It is only when 
such execution is necessary in the interests of the decree-holder 
and when it can be carried on without hardship to the judgment- 
debtor, that it ought to be allowed by the Court which passed the 
decree. The other provisions show that such Court apparently 
retains control over the execution proceedings. When the decree 
has to be executed against the jepresentative of the judgment-debtor, 
then according to section 50, the application has to be made to 
that Court which passed the decree. When a decree has to be 
executed at the instance of the assignee of the decree-holder, then 
also the application has to be made under order rr, rule 16, 
to the same Court. Then again, power is given to such Court 
to stay the execution proceedings in the Court to which 
the decree is sent for execution. When, therefore, concurrent 
execution is necessary, the Court which passed the decree may 
order it. But till such order is passed and permission is given to 
the decree-holder to execute the decree simultaneously in more than 
one Court, he is not entitled to carry on execution proceedings 
at the same time. The decisions seem to bear out. this view. In 
Saroda Prosaud Mtillick v. Luchmeeput Singh Doogur (r), their 
Lordships of the Privy Council held that it was open to a Court to 
send the decree for execution to three Courts at the same time. This 
decision was passed under the Civil Procedure Code of 1859. It 
may be pointed out that under section 286 of that Code, the 
Court was bound to transmit the decree for execution to another 
Court, “unless there be special reasons to the contrary.” Under 
the Codes of 1882 and of 1908, it is optional with the Court to 
send it to another Court. Under section 284 of the Code of 1859, 
their Lordships point out, that when the decree is sent for execu- 
tion to another Court, conditions may have to be imposed upon 
the decree-holder. This also show s the necessity of the exercise of 
(t)(i872) 14 M. I. A, 520 (S40). 
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judicial discretion. In the case, Krishtokishore Dutt v. Rooplall 
Dass (i) also there was an order by the Court which passed the 
decree for simultaneous execution. These decisions are authorities 
for the proposition that decrees may be executed simultaneously 
in mere than one Court but in all these cases, there were orders 
allowing such execution and the considerations that 1 have already 
set out would seem to indicate the necessity of an order permitting 
concurrent execution before such execution proceedings can be 
carried out. In the present case, after the decree was transferred 
for execution to, the Parvatipur Munsiff's Court, that Court had 
seisin of the execution proceedings and it was bound to carry them 
on until execution was obtained or further execution became 
impossible. There was no order of the District Court of Vizagapatam 
staying execution in that Court, for the purpose of executing the 
decree in the Vizagapatam Court itself. I am, therefore, of opinion 
that the Judge is right in holding that the application for sale in 
1907 should have been made to the Parvatipur MunsifPs Court 
and that the District Court was not therefore the proper Court to 
entertain such an application. The present application is therefore 
barred. I confirm the order of the District Court and dismiss this 
appeal with costs.” 

The appellant then appealed to His Majesty in Council. 

De Gntyther K. C. (R. Dube with him) for Appellant : The 
application of the 27th April igto was not barrred by time ; it 
was kept alive by the previous application dated the 13th December 
1907 made to the District Judge. The District Judge was a proper 
Court to entertain that application within the meaning of explana- 
tion 2 to article 182 of the Indian Limitation Act, 1908. Where 
the District Judge sent the decree for execution to the Munsiff of 
Parvatipur, his own subordinate, he was not deprived of his juris- 
diction in respect of the decree. 

The Court to which a decree is sent for execution can only exe- 
cute it as it stands : questions as to its validity have to be determined 
by the original Court : Code of Civil Procedure, 1882, sections 326, 
228, 232, 333, 234. I cite these sections to show that the Court which 
sends a decree for execution still retains a control over it. 

\The Lord Chancellor : The point in this case is whether it is a 
condition precedent to your applying to the District Court that 
you should get the decree back]. 

A decree may be executed simultaneously in more than one 
Court: Krishtokishore Dutt v. Rooplall Dass, (i) cited by the 
(1) (i88x) I. L. R. 8 Calc. 687. 
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High Court was followed quite recently in Baij Nath Goenka v, 
F. H. Holloway (1). 

The decree-holder was informed by the MunsifTs office that the 
decree had been returned to the District Court with a certificate of 
non-satisfaction. Under these circumstances, it ought to be held 
that the District Court was a proper Court to which to apply. 

The Respondents did not appear. 

Their Lordships’ judgment was delivered by 

Sir John Edgfe : — ^This is an appeal from a decree, dated the 
2nd May, 191a, of the High Court at Madras, which affirmed an 
order dated the asth October, 1910, of the District Judge of Vizaga- 
patam dismissing an application of the 27th April, t)to, for the 
execution of a decree of the 5th April, 1904, on the ground that 
the application was time-barred when it was made. The question 
as to whether the applicatio{i of the 27 th April, 1910, was barred 
by limitation depends on whether a previous application for the 
execution of the decree which liad been made on the 13th December, 
1907, was made to the proper Court within the meaning of article 
179 of the second schedule of the Indian Limitation Act, 1877. 
The period of limitation applicable in this case was three years from 
the date of applying in accordance with law to the proper Court for 
execution, or to take some step in aid of execution of the decree. 
The respondents have not appeared and have not been represented 
in this appeal. The facts, as their Lordships have ascertained 
them from the papers in the record before them, may be briefly 
stated. 

The appellant, on the 5th April, 1904, obtained a money decree 
against the respondents in the Court of the District Judge of 
Vizagapatam. 

In September 1904 the appellant presented a petition to the 
Court of the District Judge by which he prayed that the decree 
should be sent to the Court of the Munsiff of Parvatipur for execu- 
tion on the ground that the properties of the respondents were 
situate within the local limits of the jurisdiction of the Court of the 
Munsiff, and thereupon the District Judge by his order of the 30th 
September, 1904, made under section 223 of the Code of Civil 
Procedure, 1882, sent the decree for execution to the Court of the 
Munsiff of Parvatipur, and in compliance with section 224 of that 
Code sent to the Court of the Munsiff {a) a copy of the decree ; { 6 ) 
a certificate that satisfaction of the decree had not been obtained 
(0(1905) 1 C. L.J. 315. 
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by execution within the jurisdiction of the District Court ; and (c) 
a certificate that no order for the execution of the decree had been 
made except the order for the transfer of the decree. 

On the application of the appellant the Court of the MunsifT of 
Parvatipur in execution of the decree attached immovable property 
of the respondents which was within the local limits of the jurisdic* 
tion of .that Court. Subsequently on the loth March, 1905, two 
months* time was, on their application, granted by the Court of the 
MunsifT under section 305 of the Code of Civil Procedure, 1882, 
to the respondents, and it is stated that the petition for execution 
was dismissed. No further steps were taken to get the decree 
executed by the Court of the MunsifT. 

On the 9th July, 1907, the appellant applied to the Court of 
the MunsifT for a copy of the decree which had been sent to that 
Court under section 224 of the Code of Civil Procedure, 1882, and 
by order of the head clerk to the Court of the MunsifT of the ttth 
July, 1907, he was informed that “No., Copy of decree in record. 
It appears that it was returned to the District Court with non- 
satisfaction certificate.” That information was incorrect. On the 
13th December, 1907, the appellant presented a petition to the Court 
of the District Judge in which he alleged that he had presented 
in 1905 a petition to the Court of the Munsiff of Parvatipur for the 
attachment of the immovable property of the respondents ; that the 
attachment was made ; and that subsequently the decree had been 
re-transferred to the District Court ; and prayed (i) “that the pro- 
perty described in the schedule hereto attached may be sold under 
section 287 of the Civil Procedure Code for the realisation of the 
amount mentioned in column 8, and further costs in execution” ; 
and (2) that notice under section 248 of the Code of Civil Procedure 
18S2, might be issued to the respondents. No property was, in fact, 
described in the schedule, but in their Lordships’ opinion it is plain 
that the object of this petition was to obtain from the Court of the 
District Judge an order for the sale of the property which had been 
attached by order of the Court of the MunsifT. The petition, being 
defective, was returned to the appellant for amendment, and with- 
out having been amended was again presented to the Court of the 
District Judge on the 28th January, 1908 ; the fact that it had been 
presented was, by order of the District Judge, recorded on the 25th 
March, 1908, but nothing further appears to have been done on 
that petition. 

The next thing which happened was that, on the 27th April, 
1910, the appellant presented to the Court of the District Judge a 
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petition for the execution of the decree by sale of the immovable 
property which had been attached by the Court of the Munsiff. In 
that petition the appellant alleged that the decree had been returned 
by the Court of the Munsiff to the Court of the District J udge. On 
the i2th July, 1910, the District Judge directed that the Munsiff of 
Parvatipur should be requested to report whether the copy of the 
decree was re-transmitted to the District Judge’s Court, and, if so, 
when. On the 3rd August, 1910, the Munsiff of Parvatipur returned 
to the Court of the District Judge the copy of the decree which 
had been sent to the Munsiffs Court for execution and the certificate 
of non-satisfaction- In October 19x0 the District Judge proceeded 
to deal with the petition of the 27th April, 1910, of the appellant, 
who was represented by a vakil, and on the 25th October, 1910, 
held that the petition of the 27th April, 1910, had not been presented 
to the proper Court, and that the petition of the 13th December, 
1907, not having been presented to the proper Court the presen- 
tation of the latter petition did not prevent limitation running, and 
dismissed the application for execution as having been time-barred, 
and also apparently as having been presented to the wrong Court. 

The appellant appealed to the High Court at Madras, which by 
its decree of the and May, 1912, affirmed the order of the District 
Judge of the 25th October, 19x0. From that decree of the High 
Court this appeal has been brought. 

As the decree of the sth April, 1904, had by order of the Court, 
of the District Judge been sent on the 30th September, 1904, to the 
Court of the Munsiff of Parvatipur for executon by the latter Court, 
and as the copy of the decree with the non-satisfaction certificate 
was not returned to the Court of tjje District Judge until the 3rd 
August, 1910, and as the petition of the 13th December, 190/, was 
for execution of the decree by sale of the immovable property of 
the respondents which was within the local limits of the jurisdiction 
of the MunsifPs Court, their Lordships, having regard particularly to 
sections 223, 224, 228, and 230 of the Code of Civil Procedure, 
1882, are satisfied that when that petition of the x3th December, 
1907, was presented to the Court of the District Judge that Court 
was not the proper Court to wnich the application to execute the 
decree by sale of the immovable property which had been attached 
by the Court of the Munsiff should have been made, and that the 
proper Court to which that application should have been made was 
the Court of the Munsiff of Parvatipur, as that was the Court whose 
duty it then was to execute the decree so Car as it could be executed 
by that Court. Consequently, the application by the petition of 
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the a 7th April, 1910, was, when made, time^barred under article 
i;'9 of the second schedule of the Indian Limitation Act, as no 
application had been made within three years in accordance with 
law to the proper Court for execution, or to take some step in aid of 
execution, of the decree. Further, their Lordships agree with the 
District Judge that the application of the a/th April, 1910, was not 
made to the proper Court 

Their Lordships will humbly Advise His Majesty that this appeal 
should be dismissed. 

Douglas Grant . — Attorney for the Appellant 

Respondents did not appear. 

j. M. P. Appeal Dismissed, 
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Present : — Lord Chancellor {Lord Buckmasler), Lord Atkinson, 

and Sir John Edge. 

NANDALAL DHUR BISWAS, since deceased (now repre- 
sented BY BANGA CHUN DR A DHUR BISWAS and 
another) and another 

V. 

JAGAT KISHORE ACHARJYA CHOWDHURI and others. 

[On appeal from the High Court of Judicature at Fort 

William in Bengal ] 

Hindu Law— ‘Sale by a Hindu widow — Legal necessity -OnjiS J^tohandi — 
Recitals in deeds — Weight to be attached to them as against third parties— 
Attestation of a deed does not by itself create estoppel against or imply consent 
of the attesting reversioner — Dilatory conduct of appeal to Privy Council - 
Costs, 

Where a Hindu widow, who is only entitled to the usufruct of her deceased 
husband’s property, purports to dispose of his whole estate, the burden of prov* 
ing that the disposition was made under the circumstances of legal necessity 
rests on the purchaser however great the lapse of time* 

Maheshar Baksh Singh v. Ratan Singh (r) followed. 

Recitals in a deed cannot by themselves be relied upon for the purpose of 
proving the assertions of fact which they contain. 

Under ordinary circumstances and apart from statute, recitals in a deed of 
sale can only be evidence as between the parties to the conveyance and those 
who claim under them. Where a very long time has elapsed between the date 
of the deed and the institution of the suit challenging the sale, such recitals 
cannot be disregarded, although, on thc^ other hand, no fixed and inflexible rule 
can be laid down as to the proper weight which they are entitled to receive. 
If the deed is challenged at the time or near the date of its execution, so that 
independent evidence would be available, the recitals would deserve but slight 
consideration, and certainly should not be accepted as proof of the facts estab- 
lishing legal necessity. But, as time goes by, and all the original parties to the 
transaction and all those who could have given evidence on the relevant points 
have grown old or passed away, a recital consistent with the probability and 
circumstances of the case, assumes greater importance, and cannot lightly be set 
aside ; for it should be remembered that the actual proof of the necessity which 
justified the deed is not essential to establish its validity. It is only necessary 
that a representation should have been made to the purchaser that such necessity 
existed, and that he should have acted honestly and made proper inquiry to 
satisfy himself of its truth. The recital is clear evidence of the representation, 
and, if the circumstances are such as to justify a reasonable belief that an enquiry 

( 1 ) (iSqfi) T^. R. 57 » Calc, 7^^* 
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would have conhrmed Us truth, then, when proof of actual enquiry has become 
impossible, the recital, coupled with such circumstances, will be sufficient evi- 
dence tc support the deed. To hold otherwise would result in deciding that a 
title becomes weaker as it grows older, so that a transaction — perfectly honest 
and legitimate when it took place — would ultimately be incapable of justification 
merely owing to the passage of time. 

Necessity for maintenance of Hindu widows is a legal necessity but that 
maintenance need not be measured merely by a sufficient sum to support bare 
existence. 

Attestation proves no more than that the signature of an executing pai ty 
has been attached to a document in the presence of a witness. It does not 
involve the witness in any knowledge of the contents of the deed nor affect him 
with notice of its provisions. It can, at the best, be used for the purpose of 
cross-examination, but by itself it will neither create estoppel nor imply consent. 

Uari Kishen Bhagat v. Kashi Pers had Singh (i) followed. 

Where there is considerable delay (delay of seven years in the present case) 
in setting down an appeal for hearing, a successful appellant will not be allowed 
costs unless he clears himself of the imputation of having needlessly protracted 
the proceedings. 

Six consolidated appeals from a judgment and eight decrees of 
the Calcutta High Court (Chitty and Carnduff JJ.) (August 16, 
1909)1 reversing a judgment and six decrees of the Subordinate 
Judge of Mymensingh (September 17, 1906). 

One Braja Narayan Dhur Biswas died in 1845 childless, leaving 
two widows, Golokemoni and Joydurga. Between 1848 and 1865 
the widows by sundry conveyances sold practically the whole of the 
property to sundry purchasers. The sales purported to be for legal 
necessity and to convey to the purchasers the whole estate, (xoloke- 
moni died in 1890 and Joydurga in 1902. In 1905 Nandalal 
Dhur Biswas, claiming to be the reversionary heir of Braja Narayan 
and one Jogesh Chundra Chackravarti who had purchased a half 
share of Nandala^s rights, instituted the present suits against the 
respondents and other successors in title of the purchasers, claiming, 
that the several sales were fraudulent and collusive and not made 
for legal necessity and praying for recovery of possession, for mesne 
profits and for other relief. 

Various issues were raised, but the only one now important was 
whether the sales were for legal necessity. The Subordinate Judge 
held they were not, and decreed the suits ; the High Court (Chitty 
and Carnduff JJ.) reversed this finding and dismissed the suits with 
costs. After disposing of other questions arising in the case they 
observed as follows : — It is not now contended that those aliena- 
tions were not made bona fide and for good consideration. The only 

(1) (1914) b. R. 42 I« A. 64 ; 21 C. L. J. 225; I* b. R. 42 Calc# 876. 
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question is whether there was legal necessity for such alienations.” 
After giving a list of the alienations, as given in their Lordships' 
judgment, the learned Judges concluded as follows : — 

"The documents, one and all, contain recitals of debts and neces* 
sity for raising money. They are not conclusive proof but may be 
considered with the other evidence. They cannot be entirely dis- 
regarded. It will be seen that the alienations extended over a period 
of 17 years, and were for an aggregate amount of Rs. 2,900. The 
last of them took place more than 40 years before this suit came on 
for hearing. It could not, therefore, be expected that there would 
be extraneous oral evidence of much value with regard to the state 
of the widows at the time and to the necessity for raising money. 
The learned Subordinate Judge has discussed at length the evidence 
of the various witnesses called for the defence in this connection 
and given his reasons for disregarding it. We agree with him that 
it is of no great value in matters of detail. But we are not pre- 
pared to say that the whole body of this evidence is false. The 
witnesses could not be expected to remember details of accounts of 
40 to 50 years ago. At the same time the burden of proof, which 
is undoubtedly upon the defendants, will not lie so heavily upon 
them in a case like this where the alienations have gone unchallnged 
for so many years, and evidence at first hand it is difficult, if not 
impossible, to procure. There is evidence which may safely be 
relied upon, that although Braja Narayan died possessed of con- 
siderable property, he also was heavily indebted. The names of 
his creditors are given Hukum Chand Saha, Biswambar Saha and 
Kartik Saha. There were undoubtedly decrees against him, to 
satisfy which some of these alienations were made. There is 
another circumstance which tells strongly against the plaintiff Nanda- 
lal and that is that he appears to have attested the documents 
Exhibit F and Exhibit E, the conveyances to the Wises. It is 
unfortunate that the original documents have been lost. The certi- 
fied copies, however, obtained from the registration office show 
Nandalal of Usthi as a witness to each document. What is more, 
Exhibit F purports to have been attested also by Ram Nath Dhur 
and Ram Kanta Dhur of Usthi, and Exhibit 15 by Ram Kanta 
Dhur of Usthi. These are, no doubt, the uncles of plaintiff No. r, 
and if his story of relationship was true, would at those dates been 
the next reversioners. It is true that Nandalal says that he has no 
recollection of having attested those documents, but he is cons- 
trained to admit that there is not, and never has been, so far as he 
can remember, any other Nandalal J.)hur of Usthi besides liimsclf. 
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The inference seems irresistible that he did attest both these docu 
ments. What is the effect of such attestation ? It appears to us 
that it creates very good evidence of the legal necessity in these two 
instances. We must also consider the lapse of time. The plaintiff 
No. t was not legally bound to assert his rights during the lifetime 
of the widows, but the fact that he did not do so, that he look no 
steps to assume possession of the property on Joydurga’s death, 
and that he did not file this suit for three years from that date, 
coupled with the fact that he attested and so presumably consented 
to these two alienations, tells, in our opinion, most strongly against 
him. With reference to the kobala of 17th June 1853 (Exhibit 5), 
the plaintiffs rely upon the truth of the recital that Braja Narayan 
left no authority to adopt. If they do this, they cannot reasonably 
deny the truth of the recital as to legal necessity, which immediately 
follows. Upon the whole, we are of opinion that there is sufficient 
evidence upon the record of legal necessi|y for these alienations. It 
is not necessary to discuss the other pointy which were raised and 
which are peculiar to particular suits. *We may, however, say that 
as regards suits ii and 12, it does not appear that Chur Mandalia 
was the self-acquired property of the widows. There is no evidence 
that they were ever in a position to acquire any property. They 
were unable to keep in tact even that which had come to them from 
their husband. We are of opinion that the plaintiffs’ suits must 
fail for the reasons recorded above. These appeals (other than 
Appeal 297 which was preferred by the appellants) are allowed, and 
the plaintiffs’ suits dismissed with costs in both Courts. Hence these 
apjeals. 

L. De. GrttytUcr K. C. and Sir W. Garth for the Appellants. 

C 

Sir Erie Richards K. C. and Dunnt for the respondents. 

[At the opening of the appeal the Lord Chancellor drew attention 
to the delay of nearly 7 years in bringing the appeal before the 
Board for hearing which amounted to grave oppression of the 
parties found to be rightly in possession. The Board were determined 
in future to visit the party in fault with costs even if successful ] 

De Gray liter remarked that the delay in such cases was mainly 
due to the officers of the High Court : Explained the various steps 
of procedure. 

\T he Lord Chancellor to the relevant dates in this 

particular appeal. The net result, he said, was that the property 
concerned had been tied up for 1 1 years, during which period the 
party hitherto held to be in rightful possession could not say whether 
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it was his or not. In the eyes of the Board this was a very serious 
matter.] 

The matter then dropped and De Gruyther K. C. for the 
appellants submitted that the sales here were not made for l^al 
necessity. The burden of proving such necessity in the case of 
purchases hrom a Hindu widow, lies upon the purchaser : Hunooman 
Pershad V. Babooee (^\) \ Malushar Baksh v. Ratan (2); 

Sham Sundar v. Achhan (3) referred to. 

(The Lord Chancellor : Does this liability to be challenged 
go on for ever ? There must come a time when it is impossible to 
prove necessity). 

The purchaser is always liable to be challenged. No doubt 
after a great length of time less proof will be required. The 
purchaser could have preserved evidence had he so desired. 

(The Lord Chancellor : Is there no such principle in Hindu 
law that after a certain length of time, things should be presumed 
to be right ?) , 

Not with regard to dealings with widows ; otheArise you might 
get a title by mete lapse of time. 

(The Lord Chanceller : That is not very shocking ; it is far 
more shocking that your title should get worn as time goes on). 

The purchaser should foresee the difficulty and preserve evidence. 
You cannot dispense with the necessity of some evidence. It all 
dei)ends on (i) where the burden of proof lies and (2) has that 
burden been discharged. You must have some evidence other 
than mere presumption arising from lapse of time. 

Recitals in deeds are not of themselves evidence of legal 
necessity : Brij Lai v. Inda Ktmmar (4). 

(The Lord Chanceller : That case does not say that they are 
to be disregarded altogether, but merely that they are not evidence 

in themselves). 

You have to connect the sales with the debts alleged. With one 
exception there is no other evidence of any of these debts. The 
accounts of the business firms from whom the money was borrowed 
might have been produced. There is no evidence that decrees 
were in fact passed against the deceased, or that creditors were 
paid. In one case the necessity alleged is the performance of a 
Sradh, but a widow can only dispose of a reasonable poition of 

(1) (1856) 6 M, I. A. 393. 

(2) (1896) L. R. 23 I. A. 57 ; I. L, R. 23 Calc. 766. 

( 3 ) (1898) L. R. 25 I. A. 183. ' (4X1914) !• L, R. 36 All. 187. 
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Jagat Kishore reversioners ; but such attestation does not necessarily import 

consent on their part : Hari Kishen v. Kashi ( i ). 

Sir JV. Garth who followed, was asldd by the Lord Chancellor 
if he admitted that the necessity of the widow was greater according 
to the social position she occupied. 

Sir JV. Garth ; Natives in India can live upon what would seem 
to us an inconveniently small sum ; prosperity is not measured there 
as it is here ; only those who have been in India can appreciate the 
difference. I fence the deceased was accounted well od', and yet 
his widows say they could live on what he left them. 

Sir Erie Richards K. C , for Respondents, was asked by the Lord 
Chancellor how he made the recitals evidence ? In England they 
are made evidence by Statute, but there is no such Statute in 
India. 

I admit that representations, true or false, would bind the. widows 
but no one else. I submit that the evidence here discharges the 
onus which is on me. As observed by Knight Bruce L. J. in 
Hunootnan Pershad v. Babooee (2), “ The presumption proper to 
be made will vary with circumstances and must be regulated by 
and dependent on them.” 

(Tile Lord Chancellor : The recitals are evidence of representa- 
tion. It is such a long time ago. It is “reasonable,” as observed in 
that case (p. 420) to requite prima facie proof.) 

There must be some presumption that the lender made enquiries 
before advancing the money. 

Maheshar Bahsh Singh v, Ratan Singh (3) was a very different 
case from the present : there was no statement there that the debts 
were the debts of the husband, apparently they were not. 

Hart Kishen v. Kashi (4) was not a case of necessity at all j 
there were concurrent findings that no necessity existed. 

(The Lord Chancellor : That case was cited oil the point as to 
attestation. The mere attestation of a deed cannot affect the 
attestor with a knowledge of its contents. I do not see how you can 
bring home knowledge to him). 

(1) (l9l4) L. R. 42 1 . A. 64 ; 21 C. L. J. 225 ; I. L. R. 42 Calc. 876. 

(2) (1856) 6 M. I. A. 393 (419). 

(3) (1896) L. R. 23 I. A. 57 ; I. L. R. 23 Calc. 766. 

(4) (1914) L. R. 42 I. A. 64 ; 21 C. L. J. 225 ; I. L. R. 42 Caic. 876. 
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It is some evidence ; when you get members of a family witnes* 
sing deeds it means that they know something of the transaction 
the deed is made for. As a general rule, all the family know what 
is going on. 

Dunne followed. 

De Gruyther K, C, replied. 

The judgment of their Lordships was delivered by 
Tho Lord Chanoollor : — These six consolidated appeals arise 
out of six suits commenced by one Nandalal Dhur Biswas and 
Jogesh Chandra Chakravati, claiming against the various defendants 
possession of certain lands. The first-named plaintiff has died 
since the institution of the suits, and his representatives, together 
with the other plaintiff, are the present appellants. 

The property in question formed the whole estate of one Braja 
Narayan, deceased, and was the subject of certain conveyances 
executed at various dates by one or both of his two widows. 
The first-named plaintiff alleged that he was the adopted son of 
Braja Narayan, but this claim, though supported liy the Subordinate 
Judge, who decided in favour of the plaintiffs in all the suits, was 
rejected by the High Court, from whose judgment these appeals 
are brought, but it is not necessary to consider this question unless 
the conveyances can be set aside. Now it is clear that in the cir- 
cumstances these conveyances cannot be supported unless it is 
established that the sales they purported to effect were made under 
circumstances of legal necessity, justifying the widows, who were 
only entitled to the usufiuct of the property, in disposing of the 
entire estate. 

The burden of proving that the dispositions were lawful rests 
on the respondents : see Mahesha^ Baksh Sint^h v. Ratan Singh, (r). 

Tlie facts of the case are these. Braja Narayan was a Hindu, 
who lived in the village of Ushti. He occupied a position of some 
importance in the village and died in 1S45, childless, leaving two 
widows, Golokemoni and Joydurga, who succeeded him as joint 
heiresses of his property. Golokemoni died on the 8th June, 1890, 
and Joydurga on the 6th June, 1902. During their lifetime they 
disposed of all the property inherited from their husband by the 
following deeds : — 

12 th August, 1848 ; Both widows to Radha Kanta Das, for 1/5 
rupees. 

1 7th June, 1853 : Both widows to Kali Narayan Roy Chowdhuri, 
for 1,000 rupees. 

(1) (1896) L. R. *3 I. A. 17 ; I. L. R. 23 Calc. 766. 
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26th December, 1856 : Golokemoni to G. P. Wise, for 350 
rupees. 

loth December, 1859 : Golokemoni to Goloke Nath Das for 
250 rupees. 

23rd September, i860 : Joydurga to T. A. Wise, for 700 rupees. 

4th December, i86o : Golokemoni to Bejoya Gupta, for no 
rupees. 

1 8th September, 1864 : Golokemoni to Golok Chandra Das, 
usufructuary mortgage, for too rupees by an ijara patta. 

ist July, 1865 : Joydurga to Shaik Dhondi, for 215 rupees. 

It was originally asserted that these sales were at an undervalue, 
but the appellant failed to establish this contention, and it has been 
now definitely abandoned. It may, therefore, be accepted— and 
it is a material circumstance — that the whole property was disposed 
of at its full value by small conveyances realising sums from 175 
rupees up to i,ooo, and each of the deed* contains recitals alleging 
various facts to show that there was ,legal necessity which would 
justify the transiPction. 

It is not necessary to examine each of these recitals in detail. 
Speaking generally the necessity which they put forward is the 
necessity of providing means for payment of debts of the deceased, 
of the expenses consequent on the Sradh and the satisfaction of 
debts incurred by the widows for the purpose of obtaining the money 
necessary for the pay ment of the debts of the deceased and of the 
expenses of religious ceremonies. In general terms, the facts recited 
would establish the necessity alleged but it is well established, that 
such recitals cann ot by themselves be relied upon for the purpose 
of proving the assertions of tact which they contain; Indeed it is 

i, 

obvious that if such proof were permitted the rights of reversioners 
could always be defeated by the insertion of carefully prepared 
recitals. Under ordinary circumstances and apart from statute, 
recitals in deeds can only be evidence as between the parties to the 
conveyance and t hose who claim under them. 

But in such a case as the present their Lordships do not think 
that these recitals can be disregarded, nor, on the other hand, can 
any fixed and inflexible rule be laid down as to the proper weight 
which they are entitled to receive. If the deeds were challenged 
at the time or near the date of their execution, so that independent 
evidence would be available, the recitals would deserve but slight 
consideration, and certainly should not be accepted as proof of the 
facts. But, as time goes by, and all the original parties to the transac- 
tion and all those who could have given evidence on the relevant 
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points have grown old or passed away, a recital consistent with the 
probability and circumstances of the case, assumes greater import- 
ance, and caniyt lightly be set aside ; for it should be remem- 
bered that the actual proof of the necessity which justified the deed 
is not essential to establish its validity. It is only necessary that a 
representation should have been made to the purchaser that such 
necessity existed, and that he should have acted honestly and made 
proper enquiry to satisfy himself of its truth. The recital is clear 
evidence of the representation, and, if the circumstances are such 
as to justify a reasonable belief that an enquiry would have con- 
firmed its truth, then when proof of actual enquiry has become im- 
possible, the recital, coupled with such circumstances, would be 
sufficient evidence to support the deed. To hold otherwise would 
result in deciding that a title becomes weaker as it grows older, so 
that a transaction — perfectly honest and legitimate when it took 
place — would ultimately b« incapable of justification merely owing 
to the passage of time. , 

The present case well illustrates the necessJfy of this view. 
Nearly sixty years passed between the date of the first deed and the 
institution of these proceedings, and the attempt to support by con- 
temporary evidence statements as to the private affairs of the 
deceased man or of his widows has only resulted, as might have 
been expected, in a number of witnesses attempting to give first hand 
evidence upon matters which occurred when they were of tender 
years, and now can only be dimly and imperfectly remembered. 
Their Lordships are not surprised that the learned Judge who tried 
the case rejected this evidence as untrustworthy, and they place 
no reliance upon it. 

There are, however, facts wliich are not in dispute, and they 
appear to fheir Lordships sufficient to support the validity of the 
transactions which it is sought to challenge. The total value of the 
estate which the two widows inherited was 2,900 rupees. That 
some expense must have been incurred, and properly incurred, in 
connection with the sradh might be safely assumed. That the 
deceased should have left no debts at all is extremely improbable, 
and, indeed, one of the recitals referred in specific terms to a parti- 
cular decree in favour of a named creditor, if no explanation what- 
ever could be offered as to the absence of any record of this decree, 
the circumstance would place a difficulty .in the respondents* way. 
But it appears that the records of the Court, by which the decree 
might reasonably be assumed to have been made, extending over 
a period from 1843 up to the death of the deceased, have been 
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destroyed by an earthquake, and their Lordships are, therefore, not 
prepared to allow the lack of proof of the decree to weigh against 
the respondents’ position. 

Now the legal necessity that would support these conveyances is 
the necessity for maintenance of the widows, and that maintenance 
need not be measured merely by a sufficient sum to support bare 
existence. The periods at which the properties were sold, the 
small sums for which the sales were made, and the disposition of 
the property piece by piece with fair regularity for a period of 
sixteen years, all go to support the view that the widows found 
themselves unable to provide sufficient maintenance out of the 
income of the estate. It is impossible at this lapse of time to con- 
sider minutely the exact amount of money out of which these women 
might have maintained themselves. If the total amount of the 
estate had been such that it could safely have been assumed its 
usufruct would have provided a sufficient sum, different considerations 
would have arisen. But that is not^the case. In 1865 all the 
properly was exh^sted and the widows’ means were at an end. 
From that time until their death they lived with relations. 

The circumstances, therefore, are sufficient to justify the assump- 
tion that proper enquiry would have disclosed that real necessity 
existed. 

It is, however, urged on behalf of the appellant that even if 
tliis be so, the reasons urged in these recitals differ from the sugges- 
tion that the sale was necessary for the maintenance of the widows. 
'I ’heir Lordships do not accept this view. If money were needed 
for payment of the debts, the amount available for maintenance 
would to that extent be reduced, and if the debts had been paid by 
the widows out of borrowed inandy, it would make no difference 
whether they urged as the reason for the sale the necessity to pay 
the debts or the necessity of maintaining themselves. 

It is admitted that there was only one fund available for ail pur- 
p()ses. Whatever the debts of the deceased may have been, it was 
out of this fund that they had to be defrayed, and all proper and 
necessary expenses could only be provided from the same source. 
Their Lordships have entirely disregarded the verbal evidence upon 
(I)e (|uestion of what debts were owing from the deceased 'The 
learned trill Judge who tried the case rejected such evidence as 
untrustworthy, and the insistence of practical proof of the financial 
condition of the estate of a dead man after the lapse of sixty years 
can only result in the production of evidence which must, except in 
special circumstances, be untrustworthy. Their Txirdships think it 
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right to add, in conclusion, that they do not agree with the decision 
of the High Court as to the effect of the attestation of two of the 
deeds by the appellant. They think it may be safely accepted that 
he did, in fact, attest them. But attestation proves no more than 
that the signature of an executing party has been attached to a 
document in the presence of a witness. It does not involve the 
witness in any knowledge of the contents of the deed nor affect him 
with notice of its provisions. It could, at the best, be used for the 
purpose of cross-examination, in order to extract from the witness 
evidence to show that he was, in fact, aware of the character of the 
transaction effected by the document to which his attestation was 
affixed. If it had been quite impossible for either of the widows 
lawfully to dispose of any interest in the property, and it was shown 
that the witness knew the nature of the deed, more value might he given 
to his attestation, but by itself it would neither create estoppel nor 
imply consent (see Hari Kisken Bha^^at v. Kashi Pcrshad Sinxh (i). 

In the opinion of their Lprdships, these appeals should fail, 
and they will humbly advise His Majesty that they should he 
dismissed with costs. 

Their Lordships cannot, however, part with this case without 
expressing their concern at the delay that has taken place. 

The proceedings were instituted on the 20th May, 1905, the 
decrees of the Subordinate Judge were made on the 17th September, 
1906, and the decrees of the High Court on the i6th August, 1909. 
Yet these appeals were not set down for hearing until April of this 
year. Their Lordships have been unable to extract any sufficient reason 
for this delay. The representatives of the parties over here may 
well be unable to furnish explanation, but unexplained it constitutes 
a grave reproach to the administration of justice. All the 
respondents have been unjustly attacked in the lawful possession 
of their property, and for nearly seven years they have been subject 
to the anxiety and distress of knowing that the judgment of the 
High Court in their favour was subject to the inevitable uncertainties 
of the law. Had this appeal succeeded their Lordships would have 
refused to allow the appellants any costs of the appeal unless they 
could have cleared themselves of the imputation of having need- 
lessly protracted the proceedings, and the same course will be taken 
in similar cases in the future should the occasion arise. 

T. Z. Wilson 6^* Co : Solicitors for the Appellants. 

Watkins and Hunter : Solicitiors for the Respondents. 

J. M. p. Appeals dismissed. 

(t) (1914) L, R. 42 I. A. 64 ; 21 C L. J. 225* 
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THE CALCUTTA LAW JOURNAL. [VOL. XXIV. 

Present : — The Lord Chancellor ( Lord Buckmasfer), Lord Atkinson^ 

and Sir John Edge. 

AZEEZA J. S. JOSEPH 

V. 

THE CORPORATION OF CALCUTTA. 

[On Appeal from the High Court of Judicature at Fort 
William in Bengal.] 

Cofnpensation — Removal of fixtures by Calcutta Municipal authority — Whether 
payment of compensation is a condition precedent to such removal — Court by 
which claim to such compensation is cognisable — Whether before removal a suit 
will lie to declare right to compensation in case of removal — Calcutta Munici- 
pal Act [Bengal Act III of iSgcpi Secs, 6/7, 618^ 6ig. 

The Calcutta Municipal Act provides that the Corporation shall compensate 
every person who suffers damage by the removal of fixtures erected before 
June I, 1863. 

c 

The Corporation served J with notices under section 341 to remove certain 
structures and thereafter obtained orders froni the Magistrate for their demoli- 
tion, but took no steps to enforce those oiders. J brought a regular suit in the 
Court of the Subordinate Judge against the Corporation claiming (l) declaration 
that the fixtures were erected before June i, 1863, (*) declaration that she 
was entitled to compensation for the loss she would suffer by their removal, (3) 
declaration that the Corporation could not remove them till compensation was 
paid, (4) that the Court should fix the amount of the compensation, and (5) an 
injunction restraining removal till the compensation was paid : 

Held^ that on the true construction of section 341 (3), the assessment of com- 
pensation was not a condition precedent to the demolition of the structures. 

Held^ also^ that Courts other than the Small Cause Court were, by section 617 
debarred from fixing the compensation, and therefore as the suit sought relief 
under any but the first two heads, it waj misconceived, but that J was entitled 
under section 42 of thte Specific Relief Act, to a declaratory decree for the first 
two claims, the Corporation having denied her right to compensation until the 
hearing of the appeal against the decree of the Subordinate Judge. 

Appeal from the decree of the High Court at Calcutta (June ii, 
1913)1 reversing a decree of the Subordinate Judge of the 24- 
Pergunnahs (May 19, 1910). 

The facts of the case are sufficiently set out in their Lordships’ 
judgment. The main questions which arose on this appeal were (i) 
whether plaintiff was entitled to payment of compensation before 
her fixtures were removed and (2) whether a Court other than 
the Small Cause Court would entertain a suit for such compensation. 
Both these questions were decided in the affirmative by the 
Subordinate Judge but in the negative by the High Court. Hence 
this appeal. 
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De Gruytlier^ K. 0 ., and Sir IK Garth for the Appellant : We 
do not dispute that compensation is contingent on the removal, 
but we contend that the Corporation cannot remove without 
first paying. They denied that the fixtures were erected before 
June I, 1863, and we proved this only after a very long trial and at 
great expense. When we filed the suit the Corporation had an 
order, affirmed by the High Court, under which they could have 
removed the fixtures, and the removal itself would have made it 
impossible for us to prove when they were erected. Under the 
Lands Clauses Act of 1845 compensation is assessed before the 
interference with the property : to assess it afterwards will always 
be more difficult and in some cases practically impossible. “Suffers” 
in section 34t is equivalent to “will suffer”. Section 6x7 of the Act, 
by which it is sought to exclude jurisdiction of the Subordinate 
Judge, is not exhaustive but merely provides a summary method of 
determining the amount />f compensation at the instance of the 
Municipal authority. This is clear on referring to sections 6x8, 619. 
The first of which gives tlie Municipal authority only a summary 
remedy, while the second provides that they shall have the right to 
take regular proceedings. 
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(The Lord Chancellor referred to section 615.) 


The Small Cause Court has no power to determine the question 
whether there is any right to compensation, but merely to fix the 
amount when the amount is admitted. 


A. M. Dunne^ for the Respondents, was asked to confine his 
argument to the first relief. 

The relief by way of declaration is at the discretion of the Court : 
Specific Relief Act, section 42. The suit was not mainly for a 
declaration, the real object was to obtain payment before removal, 
but the Act does not contemplate such a payment — vide section 614, 
where the words used are “sustain damage” but when this suit was 
instituted there was no present cause of action for determining the 
amount of damage. We do not resist the appellants* getting the de- 
clarations, but they should not be allowed costs ; on all vital points 
they have failed. They could have bad their declaration in the 
High Court, but there they contended that the decree awarding 
them compensation was right. 

De Gruyther, K. C., replied. 

Their Lordships* judgment was delivered by 
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The Lord Chancellor : — In this case the appellants are the 
owners of a bazaar in Kidderpur, which abuts upon two public 
streets known as Garden Reach Road and Diamond Harbour Road 
respectively. Along the frontages of these streets there are a number 
of verandahs or shops connected with the main buildings and 
erected u[K}n culverts or platforms placed over drains which run by 
the side of the roads. The streets and drains are vested in the res- 
pondents as the Corporation of Calcutta, and they, on the 13th July, 
1905, and the 2 tst April, 190S, served notices (under section 341 
of “The Calcutta ^funicipal Act of 1899”) upon the appellants, 
requiring the removal of these fixtures in Diamond Idarbour Road 
and Garden Reach Road respectively. The provision of section 
34 1, so far as it affects service of the notices, is not material, but it 
contains, in sub-section 3, certain provisions material to this dispute, 
which are in these terms : — 


“If the owner or occupier of the building proves that any such 
fixture was erected before the first day of June, one thousand eight 
hundred and sixty-three, or that it was erected on or after that day 
with the consent of any municipal authority duly empowered in that 
behalf, the Corporation shall make reasonable compensation to every 
person who suffers damage by the removal or alteration of the 
fixture.” 

'fhe appellants paid no attention to the notices, and the res- 
pondents accordingly made application to the Magistrate for demo- 
lition of the structures as to Diamond Harbour Road, on the zand 
November, 1905, and as to Garden Reach Road, on the 5th Novem- 
ber, iyo8. Orders were made on both these summonses — ^the 
first on the 22nd December, 1906, and on the second on the 27th 
May, 1909. 

A rule nisi was obtained by the appellants to discharge the order 
relating to Garden Reach Road, but this rule was set aside on the 
22nd July, 1909. 

On the 6th August, 190;^, the respondents, ^n answer to an appli- 
cation of the appellants, offered 1 78 rupees as compensation for 
certain of the erections in Diamond Harbour Road ; on the 6th 
August, 1909, a similar application was made in respect of Garden, 
Reach Road, and no reply having been received by the 20th 
August, 1909, these proceedings were instituted. At this time no 
steps whatever had been taken by the respondents to enforce the 
order for demolition, nor, excepting in respect of the one set of pre- 
mises in Diamond Harbour Road, had they made any offer for 
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compensation if demolition took place. In fact, as appeared in the 
proceedings, the Corporation denied the right of the appellants to 
be compensated, upon the ground that, with a certain exception, 
the buildings in question, had not been erected before the ist June 
1863. The relief sought in the suit was ranged under five heads. 

The first asked for a declaration that the structures in dispute 
had been affixed before the 1st June, 1863. The second, that the 
plaintiffs were entitled to compensation for the loss that they would 
suffer by their compulsory removal. The third, that the Corpo- 
ration could not remove the structures until reasonable compensation 
had been paid. The fourth asked the Court to fix the amount of 
compensation. The fifth asked for an injunction restraining the 
Corporation from interfering with the structures until the compen- 
sation was paid. 

'file Corporation specifically denied the allegation that the struc- 
tures in Garden Reach Road had been erected before the 1st June, 
1863 ; but as to Diamond Harjbour Road they gave a more qualified 
denial, and admitted that part of them had been erected before that 
date. They disputed that the payment of compensation was a con- 
dition precedent to the removal of the fixtures, and they alleged 
that under section 617 of the Calcutta Municipal Act the claim witii 
regard to l^iamond Harbour Road was bad in law, and that the suit 
could not be entertained by the Court. 

The Subordinate Judge found in favour of the plaintiffs uix)n 
all the issues, and allowed compensation to the plaintiffs to the 
extent of 12 2,000 rupees. From his decree the respondents appealed 
to the High Court, and on the hearing of the appeal for the first 
time they admitted that all the fixtures in dispute had been erected 
before the 1st June, 1863; this admission having been made, the 
High Court reversed the decree of the Subordinate Judge, and 
dismissed the action with costs. From this judgment of the High 
Court the present appeal has been brought, seeking to restore in all 
jiarticulars the decree of the Subordinate Judge. 

The two questions of law that arise for consideration can be 
briefly disposed of. 

The /irsl relates to the true construction of section 341. Their 
Lordships cannot find anything in this section which renders the 
assessment of compensation a condition precedent to the demolition 
of the structures. The words of the section, which have already 
been quoted only provide for compensation to the person "who 
suffers damage” by the removal. Until the removal is effected no 
damage is in fact suffered at all, and there is but little advantage 


501 

P. C. 

1916. 

Joseph 

V. 

The Corporat'ioa of 
Calcutta. 

Lord Chancellor. 



502 

P. C. 

1916. 

Joseph 

V, 

The Corporation of 
Calcutta. 

Lord Chancellor. 


TrtE CAtX:tfttA LAW JOURNAL. [VoL. XXIV. 

to be gained in considering, as Counsel for the appellants desired 
their Txtrdships to do, the questions of compensation under the 
Lands Clauses Act of 1845, or the consideration of whether, in 
certain circumstances, assessment of compensation ought to be a 
necessary condition precedent to interference with property. It is 
sufficient that, in their Lordships’ opinion, the words of the statute, 
construed as they stand, do not furnish any ground upon which to 
support the appellants’ claim. 

The next point is whether, under section 617, the fixing of 
compensation in case of dispute is not placed in the Court of Small 
Causes, so that the question was not cognisable by the Court in 
which the present suit was instituted. Their Lordships think that, 
in this respect also, the judgment of the High Court was clearly 
correct. Omitting irrelevant and unnecessary words for the present 
purpose, section 617 provides this : — 

“Where ... any municipal authority, ... is required by ... this Act 
to pay . . . compensation, the amount to be so paid, and, if necessary, 
the apportionment of the same, shall, in case of dispute, “be deter- 
mined ... by the Court of Small Causes.” 

Their Lordships find it quite impossible to understand how these 
words can be read so as to exclude the present dispute from their 
meaning ; and, indeed, Counsel for the appellants did not contend 
that section 6 1 7 read alone would bear that interpretation, but they 
suggested that the effect of sections 618 and 619 would be to show 
that section 6 1 y was not intended to apply to claims by a person 
against the municipality, but only by the municipality against other 
parties. Now sections 618 and 619 refer to the means to be taken 
in order to obtain payment and recovery of expenses or compensa- 
tion awarded in 617. And in both of these sections reference is 
made to the claim being a claim enforceable only against a person, 
the words “municipal authority” being omitted. The respondents 
say that in these sections, by virtue of certain interpretation clauses, 
the word “person” includes “municipal authority.” It may be so, 
but in their Lordships* opinion it is quite unnecessary to decide the 
question. Even assuming the appellants* view of sections 61S and 
619 to be correct, it amounts to nothing more than this — that a 
special means of recovery of the amount awarded is given to the 
municipality which is not given to the individual, but from this it 
does not follow that the amount of compensation payable by the 
municipality to the individual, when in dispute, should not be fixed 
and determined under the earlier section. So far, therefore, as the 
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suit sought relief under any but the first two heads, it was miscon- 
ceived, and the whole of the expenses thereby occasioned were 
thrown away. 

Their Lordships think, however, that, 'in the circumstances of 
the case, the appellants were entitled to ask for relief under the first 
two heads of their claim. When the proceedings were started the 
Corporation was not prepared to admit the claim to compensation 
excepting in respect of a small portion of the premises in Diamond 
Harbour Road. Orders were outstanding for demolition. These 
orders might have been enforced at any moment, and, as the matter 
stood, they would have been enforced by the Corporation under an 
assertion that, except for a small amount, no compensation would 
be payable in respect of the damage done. This seriously affected 
the appellants’ right of property in these structures, and they were 
entitled to ask for a declaration in respect of this right under the 
Specific Relief Act (sectiotf 42). It does not, of course, follow that 
the Judge would be bound ^o give the declaration sought, but their 
Lordships think that the discretion of the Subordinate Judge would 
have been rightly exercised in granting such a declaration or in 
making an equivalent order. When, however, the matter proceeded 
to the Court of appeal, the whole of this dispute was abandoned. 
There was no longer any controversy as to the date when the build- 
ings were erected, and the Corporation made a plain admission that 
they were all built before the ist June, 1863. If the High Court 
had incorporated this admission into the actual form of their decree, 
instead of referring to it in the reasons which they gave, their 
judgment would have been conect in form, as it was, in their 
Lordships’ opinion, correct in substance, and the appellants would 
have had no ground for complaint. This, however, they omitted 
to do, and though the matter is in one sense a matter of technicality, 
yet, upon the whole, their Lordships think that the appellants 
are right in saying that the decree ought to be amended in this 
particular. 

The Corporation have really raised no objection to this step 
being taken, but complain that this was not the substance of this 
appeal and did not form the real substance of the original suit. 
This matter their Lordships have taken into consideration in dealing 
with the costs of the proceedings ; and the order which they will 
humbly advise His Majesty to make will be that the decree of the 
High Court be amended by introducing an admission on the part 
of the Corporation that all the structures affected were erected 
before the ist June, 1863, and that the appellants are entitled to be 
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paid reasonable compensation by the Corporation for the loss which 
the appellants would suffer, if and when, such structures are com* 
pulsorily removed by the Corporation, and that so amended it 
be confirmed. 

The Corporation will pay the appellants’ costs of the action upon 
the footing that the only relief this action asked was that contained 
in clauses (A) and (B) of the prayer in the plaint. 

The appellants will be ordered to pay the respondents’ costs of 
all the other issues in the suit. Those costs will be set off pro tanto 
one against the other. The order of the Court of appeal as to costs 
will remain and no costs will be allowed of this appeal. 

j. M. p. Appeal allowed in part. 

Watkin% Hunter : — Solicitors for the Appellants. 

CJrr, Dignam &* Co . — Solicitors for the Respondents. 
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SAIYID ABID HUSAIN and others. 

[On appeal from the High Court of Judicature for the 
North-Western Provinces, Ar.LAHARAD.] 

Stamps — Regulation X of rS 3 g^ Secs, ly and Sch. A, Arts, 20 — Lost 

deed alleged to be insujficiently stamped — Presumption that documents accepted 
by Court are properly stamped — Mortgages in India before the Transfer 0/ 
Property Act (IV of jSSb^'—No writing required. 

In a suit for redemption of an usufructuary mortgage dated 1857, the docu« 
mcnt on which the plaintiff relied to establish the mortgage was a certified copy 
of a petition of compromise filed in Court in that year. The suit was based on 
the recital in the petition relating to the mortgage and the certi fied copy in 
question bearing a 1 rupee stamp was issued in 1857. The record of the pro- 
ceedings in which the petition was filed was destroyed in the mutiny. The 
defendants objected that the contract was not enforceable, inasmuch as the 
document was not properly stamped : 

Held^ that before the Transfer of Property Act came into force, such mort- 
gages could be created without any writing outside”the Presidency towns by simple 
delivery of possession; that the said petition recited the terms on uhich the then 
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dispute was settled among them being the agreement relating to the usufructuary 
mortgage ; that the mortgage was verbal and was valid and the present suit was 
not based on an agreement contained in the petition ; that if the petition was 
treated as the document creating the mortgage* it must be presumed that the 
officer before whom it was presented satisfied himself that it was properly stamped 
and no inference that it was not so stamped could be derived from the fact that 
the copy bears a x rupee stamp. 

Appeal from a decree of ths AUahabid High Court (August 4, 
1913) reversing in second appeal a decree of the District Judge of 
Az^mgarh (May 28, 1912) and restoring a decree of the Subordinate 
Judge of that district (March 29, 1912.) 

The facts of the case are sufficiently stated in their Lordships’ 
judgment. The only question was whether, assuming that the 
petition of compromise therein mentioned created the mortgage 
sued on, it was properly stamped in accordance with Bengal Regu- 
lation X of 1S29, the stamp law then in force. The District Court 
found that it was not : the ftigh Court held that it was. Hence this 
appeal. • 

Raikes^ for the Appellant : The High Court had no power to 
interfere in second appeal with the District Judge’s finding of fact, 
and the District Judge is right and the High Court wrong on the 
question of law. 

Respondents based their claim on a lost document of which 
they had a copy. The question arose whether secondary evidence 
of the lost document could be given without proving that it was 
duly stamped. If the original is not stamped, a penalty can be 
paid and the document stamped. But if the original is lost, a copy 
cannot be stamped ; the Act does not provide for payment of the 
penalty on a copy, but only on original ; Rajah of Bobbili v. Inuganti 
China Sitarasami Garu (i). 

[Lord Shaw : The document was filed in Court in 1857. Do 
you ask us to assume it was not properly stamped at the time ?] 

Yes, for the reason that such application is not stamped at all 
when there is a consent decree on a compromise. There is nothing 
to show that the Court gave a consent decree. The document then 
bore a rupee stamp which was insufficient. In substance the plain- 
tiffs are not suing to redeem the mortgage, but on the agreement 
set out in the petition. 

\Lord Shaw : they could have made an oral agreement]. 

They do not say they did; as^to sufficiency of stamp, vide 
Bengal Regulations X of 1829, sections 3 (Stanip) and 17 

(i) (1899) L. R. 26 I. A 262; I. L. R, 23 Mad. 49. 
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P* C. (Court-Fees). If the document is an agreement, it comes under 

1916. Sch. (a) Art 3. The copy bears the same stamp as the original : 

AtoSlL. Sch. (a) Art .o. 

Abid Husain *** Dayal v. Dhoobey Jhunnan Lai (i), are differ- 

ent from those in the. present case. 

De Gruyther, K. C., and Sir W. Garth for the Respondents 
were not called upon. 

Their Lordships’ judgment was delivered by 

Jufy, a/, Mr. Ameer Ali : — This appeal from a judgment and decree 

of the High Court of Allahabad arises out of a suit brought by the 
plaintiffs in the Court of the Subordinate Judge of Azamgarh, for 
the redemption of an usufructuaty mortgage alleged to have been 
created in 1857 in respect of a twelve annas share in the village of 
Malgaon. The document on which they rely to establish the 
mortgage is a certified copy of a petition of compromise filed in 
Court on the ist of April, 1857. It is not disputed that the record 
of the proceedings in which this petition was hied, was destroyed 
in the Mutiny, which broke out shortly after. The certified copy 
is, however, admissible in evidence relative to the facts recited 
therein, and was rightly admitted by the Subordinate Judge. The 
question for determination in this appeal is, however, whether if 
the petition is to be treated as creating the mortgage, it was properly 
stamped in accordance with the Indian Statute then in force to enti- 
tle the plaintiffs to sue upon it. 

The facts which led to its being filed in Court are simple. A 
suit had been brought by the plaintiffs* ancestors against the pre- 
decessors of the defendants for a decree for possession “by partition” 
of the twelve annas share in Mowzah Malgaon to which they claimed 
to be entitled. Their claim appears to have been dismissed by the 
first Court. The appeal from this dismissal of their suit, preferred 
by the plaintiffs, was pending befmre the Zillah Judge. The parties, 
however, came to a compromise, and, as stated already, on the rst 
April, 1857, filed before that officer the petition in question, signed 
by the pleaders of the parties. In this petition they notified to the 
Court the terms of the settlement, and prayed that the case might 
be decided according to the conditions set forth above. These 
“conditions” are stated in the body of the petition in the followir^ 
terms ; — 

“Now the parties have come to a settlement in this way, that We, 
the respondents, admit the ownership of the appellants, and that the 
(i) (1871) 3 N. W, P. 14. 
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claim has been brought within time ; that the resdondents shall 
remain in possession of the aforesaid property for a period of twelve 
years in lieu of the mortgage money ; that the appellants shall 
redeem the aforesaid property after twelve years, on payment of the 
mortgage money out of their own pocket.** 

The order endorsed on the document is as follows 

“To-day the pleaders for the parties filed this compromise in the 
presence of their respective clients, and verified and admitted all the 
conditions laid down therein. It is, therefore, ordered that the com- 
promise be placed on the record, and the case be put up to-morrow 
in the forenoon for final disposal.” 

And then follows the date (ist April, 1857), and the Judge’s 
signature in English. 

On the 28th April, 1857, certified copy now filed was issued 
to the pleader acting for the*predecessors of the plaintiffs. 

The present suit is based o^n the recital in the petition relating 
to the mortgage. The defendants, among other pleas, raised the 
objection that the contract was not enforceable, inasmuch as the 
document was not properly stamped. The Subordinate Judge 
overruled this objection, and holding in favour of the plaintiffs on 
the other points decreed their claim. The District Judge on the 
appeal of the defendants came to a different conclusion. He was 
of opinion that “the original deed of compromise” bore only a stamp 
of 1 rupee, and he went on to say : — 

“If the original had borne a stamp of 10 rupees the stamp on the 
copy would also have been one of 10 rupees, as required by article 
20 of Schedule (A) of the Regulation. I hold that the original 
compromise bore a stamp of x fupee only ; that the document 
required a stamp of 10 rupees ; and that as the document was 
insufficiently stamped its copy is .not admissible in evidence.” 

He accordingly reversed the decision of the Subordinate Judge 
and dismissed the suit. . The plaintiffs thereupon appealed to the 
High Court of Allahabad, which set aside the decree of the District 
Judge and restored that of the first Court. 

The defendants have appealed to His Majesty in Council^ 
and their main contentions against the judgment and decree of 
the High Court are the same that found acceptance before the 
District Judge. 

In their Lordships* opinion there are two short answers to the 
defendants’ objections. It is not disputed that before the Indian 
TrJtnsfer of Property Act (IV of 1882) came into force, such 
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mortgages could be created without any writing, outsids the 
Preiidency towns by simple delivery of possession. Toe petition 
by which the compromise was notified to the Court recites the terms 
on which the dispjte was settled, among them being the agreement 
relating to the usufructuary mortgage. The mortgage was made 
verbally, and was valid according to the law then in force ; it was 
notified to the Court as a part of the settlement. The present suit 
is not based on any agreement contained in the petition ; it is based 
on a contract made outside and recited in it to enable the Court 
to make a decree in accordance with the settlemonl. If the Zillah 
Judge passed a formal order, as he proposed to do, embodying in 
his decree the terms of the settlement, and there is no reason to 
suppose that he did not, the present objection must necessarily fall 
to the ground. But whether he did or did not, the present suit, 
based on the agreement made independently of and before the 
petition was died in Court, would be cleally maintainable. 

Again, if the petition is to be treated as the document creating 
the mortgage, it may be rightly presumed that the officer before 
whom it was presented satisfied himself that it was properly stamped. 
No inference can be derived from the fact that the copy bears a 
I rupee stamp. Under the Court Fees Act (VII of 1870) it is the 
proper stamp for issuing a copy of the proceeding in the Zillah 
Court ; and as a copy of the petition and the order thereon, it bears 
the right court-fee stamp of i rupee. The District Judge clearly 
fell into an error in taking the stamp on the certified copy as an 
indication of the stamp on the petition itself. 

Their Lordships concur generally with the reasons given by the 
learned Judges of the High Court* for overruling the decision of the 
District Judge, and they are of opinion that this appeal should be 
dismissed with costs. 

And they will humbly advise His M ajesty accordingly. 

T. L. Wilson Ss* Co . : — ^Solicitors for the Appellants. 

Watkins dr* Hunter -, — Solicitors for the Respondents, 
j. M. p. Appeal dismissed. 
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Present \~-~Lord SAaw, Lord Parmoor, and Mr. Ameer AH. 

*♦ 

NOBIN CHANDRA BARUA and others 


9. 

CHANDRA MADHAB BARUA. 

[On Appeal from the High Court of Judicature at Fort 
William in Bengal.] 

Account^ suit for — Princifat and agent — Proprietor appointed by a co~proprietor 
as common manager for payment of debts on the estate.^ whether an agent of 
the latter and^ on his deaths of his sons — Limitation — Indian Limitation Act, 
(XV of Sec, S and Sch, II, Art, 8g — Demand — Discharge and 

minority of some of the claimants to an account. 

In 1894 one N. M. a part proprietor of an estate, entered into an agreement 
with his co-proprietor the respondent under which the latter was appointed agent 
for the purpose of collecting rents and profits from the estate, in order gradually 
to pay off a heavy debt, rendering accounts of his management to N, M., who 
died in July 1899 leaving three sons, two of whom were minors. For;i^bout two 
years after the death of N. M., tlw respondent continued to manage the estate 
as before. The agency was terminated by a notice dated the i6th January 1902. 
In September 1904 the three sons sued the .respondent claiming an account for 
the whole period of the agency. The Subordinate Judge ordered an account from 
Sraban 1303 B. S, to Magh 1308, B. S. (July-August 1896 to i6th January 
1902), but the High Court on respondent’s appeal limited the account to five 
months, Bhadra to Magh 1308 B, S. ; 

Held, that in the ab.se nee of any cross appeal to the High Court or of any 
memorandum such as is required to be filed under section 561 of the Code of 
Civil Procedure, 18S2, it was not competent for the plaintiff to get in this appeal 
any further remedy than the restoration of the order of the Subordinate Judge, 
and, that, having regard to the fact that it was m t contended that after the death 
of N. M. the position of the respondent was altered cr that he became trustee in 
place of an agent. Art. 89 of Sch, II of ttic Indian Limitation Act, applied and 
the order of the Subordinate Judge should be restored. 

Held, also, that inasmuch as the two plaintiffs who were minors did not come 
of age until after suit and the appellant who was of age was not capable of giv- 
ing a discharge which would bind the two minors, section 8 of the Indian 
Limitation Act 1877, did not apply. 

The High Court acting on paragraph 3 of the plaint held, that from its langu- 
age the Court must suppose that demands were going on as long as the business 
was in existence, although the dates of the demands were not given or proved : 

Held, that there was nothing in the pleading which would justify the inference 
which the High Court had drawn, and in the absence of evidence no such 
inference could probably be drawn adversely to the claim of the plaintiffs. 

Chandra Madhah Barua y, JVobin Chandra Barua (i), partly affirmed and. 
partly reversed. 

(i) (1912) I. L* R. 40 Calc. 108. 


P. C. 
19x6. 
fune 14. 
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Appeal from a decree of the Calcutta High Court (June ii, 
1913), modifying a decree of the Subordinate Judge of Goalpara 
(May 21, 1910). 

The main question in this appeal was whether appellant's claim 
against respondent for rendition of accounts was barred by limita- 
tion. The facts are sufficiently stated in their Lordships* judgment. 
Nanda Kumar Barua, father of appellant, had entered into an 
agreement with respondent whereby the latter was to collect the 
rents and profits of a certain forest mahal and to discharge debts 
due from appellant’s father out of the collections. 

Paragraph 3 of the plaint was as follows : — 

“That from the aforesaid 1293 B. S. to the enl of 1308 B. S., 
the defendant kept the said forest (timber) mahals under his entire 
management and superintendence and made collections on behalf 
of the said Nanda Kumar Barua, father of the plaintiffs, while he 
was alive, and on his death, on behalf of the plaintiffs and made 
the collections of the profits of the s%id Sayerat mahal in the 16 
anna share till the end of the year 1308, yet, without rendering any 
account of the said moneys realised, to the plaintiff's father while 
he was alive, or on his death, to the plaintiffs inspite of repeated 
demands. The plaintiffs served a notice dated the ’3rd of Magh 
1308 B. S. containing some false allegations, upon the defendants 
but he never rendered any accounts nor paid the just dues as per 
account to the plaintiffs and their predecessor.” 

Plaintiffs claimed accounts for 16 years (1293 B. S. to 1308 B. S.). 
Respondents pleaded that he had rendered accounts up to the 
death of pUintifPs father ; also limitation. The Subordinate Judge 
found (i) that the respondent had managed the forest land from 
188; to January 1902, (2) that he had rendered no accounts, (3) 
that Nanda Kumar Barua had demanded accounts in April 189'! 
but that respondent refused to furnish them, (4) that respondent 
was plaintiffs* agent and that article 89 of the Indian Limitation 
Act, 1877 applied, and (5) that respondent was liable to render an 
account from July 1896 to January 1902. He accordingly decreed 
the claim to that extent. 

The defendant appealed to the High Court, which delivered 
judgment (i), (Stephen and Richardson JJ.) disallowing the claim 
for all but a few months. The plaintiff thereupon appealed to His 
Majesty in Council. 

Sir W. Garth, for the Appellants, submitted that upon the 
evidence it was established that throughout the respondent's 

(I) (1912) I. L. R. 40 Calc, 108. 
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managemeot accounts were never demanded and refused within P- 

the meaning of article 89 of the Indian Limitation Act. The 1916. 

demand must be specified and absolute, and so also must be the NobiiTaiandra 
refusal to furnish accounts.' Respondent’s case was, not that he v. 

had ever refused to render accounts, but that he had in fact fur- Chandra^adhab. 


nished accounts up to the death of appellant’s father. That case 
had been found by the Courts below to be false. Respondent 
gave no evidence of refusal and demand. The High Court had 
based their judgment upon statements in the plaint, but these 
statements did not warrant the inference drawn from them. There 
was no demand and refusal proved, either in Nanda Kumar’s life- 
time or after his death. Pleadings in I ndian cases are not to be 
strictly construed : Musammat Anundamoyte v. Sheeb Chunder 
Madho Pershad v. Gajadhar {y). In any case, plaintiffs 
appellants 2 and 3 were admittedly minors at Nanda Kumar’s death 
and disabled to give a discharge till after the suit was instituted : 
section 8 of the Limitation A<;t i8;'7, applies. Plaintiffs are entitled 
to an account for the whole 16 years. 

L. De GruytJter, K. C., and B. Dube for Respondents : Plaintiffs 
did not appeal from the decree of the Subordinate Judge dismissing 
a part of their claim ; the present appeal so far as it goes beyond his 
decree is not maintainable. The High Court has rightly held on 
the evidence that a demand and refusal within the meaning of article 
89 of the Limitation Act is proved. The first plaintiff was practically 
the managing member of the family and could have given a valid dis- 
charge ; section 8 therefore does not apply : Sreemutty Soorjee Money 
Doisee v. Denobondoo Mullick (3) j Kishen Pershad v. Hamarain 
Singh \ ^^^0 Shankar Ram v. Jaddo Kunwar referred to. 

These cases were under the Mitakshara, but the same principle 
applies in the Dayabhaga School. In any case the major plaintiff 
was entitled to demand his share, and the suit is barred so far as 
his share is concerned. 

Sir W. Garth replied. 

Their Lordships’ judgment was delivered by 

Lord Parmoor : — The appellants’ father, Nanda Kumar Barua, July, 14. 
was the owner of one moiety and his uncles, the respondent and ’ 

Chandicharan Barua, were the owners of the other moiety of a 
lakhraj estate in the district of Goalpara comprising a large tract 

(1) (1862) Q M. I. A. 287 (301). 

(2) (1884) L. R. II t. A. 186 (192); I. L. R. II Calc ill. 

(3) (»8S7) 6 M. I. A. 526 (S39). 

(4) (1910) L. R. 38 I. A. 45 : 13 C. L. J. 34J ; I. L. R. 33 All. 272. 

(5) (1914) Iv. K. 41 I. A. 216 : 20 C. L. J. 282 ; I. L. R. 36 All, 383. 
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of forest land. In or about the year 1894 Nanda Kumar Barua 
entered into an agreement with the respondent under which the 
respondent was appointed agent for the purpose of collecting rents 
and profits from the forest land, in order gradually to pay off a heavy 
debt, rendering accounts of his management, from time to time, to 
Nanda Kumar Barua. Nanda Kumar Barua died in July 1899. He 
left three sons, the appellants, two of whom were minors. For about 
two years after the death of the appellants’ father, the respondent 
managed the property on the same terms as before. The agency 
was terminated by a notice dated the i6th January, 1902. In 
September 1904 the appellants commenced a suit against the res- 
pondent claiming a declaration that the respondent was liable to 
render accounts to the plaintiffs of the amount realised in respect 
of the said property for the whole period of the agency. The 
Subordinate Judge ordered an account of the income and expendi- 
ture in regard to the Forest (Timber)# Mahal, belonging jointly to 
both parties, from the month of Sraban 1303 B. S., to the month of 
Magh 1308 B. S. Against this order the respondent appealed to the 
High Court. The appeal was allowed and the order of the Subordi- 
nate Judge was varied so as to limit the account to five months 
from Bhadra to Magh 1308. It is against this order that the appeal 
is brought. 

During the course of the argument, the counsel for the appel- 
lants asked that accounts should be ordered for the whole period of 
the agency, but in the absence of any cross appeal to the High 
Court, or of any memorandum such as is required to be filed under 
section 561 of the Code of Civil Procedure Act, 188*, it is not 
competent for the appellants to get any further remedy than the 
restoration of the order of the Subordinate Judge. It is unnecessary 
to consider the argument addressed to their Lordships as to any 
liability to account from an earlier date. The question on appeal 
is limited to the consideration whether the order of the Subordinate 
Judge should be restored. 

It was not argued before their Lordships that, after the death 
of Nanda Kumar Barua in Sraban 1306, the position of the respon- 
dent was altered or that he became a trustee in place of an agent. 
Consequently article 89 of the Limitation Act, iSyy, applies, and the 
only point for decision is whether the provisions contained in this 
article protect the respondent against a liability to render accounts 
iiom the month of Sraban r3o3 B.S. and limit his liability to render 
accounts from Bhadra 1308. In their Lordships’ opinion the order 
of the Subordinate Judge should be restored. 
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In section 89 of the Limitation Act, the period of limitation P. C. 

is three years from the date when the account is demanded and 1916. 

refused, or from the conclusion of the agency. It appears doubtful jjobin Chandra 
how far there had been any demand and refusal during the lifetime v. 


of Nanda Kumar Barua, but in any case at the date of his death Chand ra Ma dhab, 
his representatives would have been entitled to demand an Lofd Parmoor. 
account for a period of three years. There is no evidence of any 
kind that a demand and refusal of accounts were made by or on 
behalf of the appellants after the death of Nanda Kumar Barua. 

The learned Judges of the High Court appear to have acted 
on a statement in the plaint of the appellants. They bold that 
from the language of the pleading they must suppose that demands i 
were going on as long as the business was in existence, although 
the dates of the demands are not given or proved. Their Lord- 
ships cannot find in the plaint any statement which would justify 
the inference which the l^rned judges have drawn, and in the 
absence of evidence are of opinion that no such inference can 
properly be drawn adversely to the claim of the appellants. The 
statement of objections on the part of the respondent does not 
allege that there has been any demand and refusal of accounts 
after the death of Nanda Kumar Barua. The evidence of the _ 
respondent is inconsistent with any such case, since he states that 
he had settled the accounts with Nanda Kumar and with the 
appellants in 1306 and 1307. This evidence is not believed by 
the Subordinate Judge. He finds that during the period of the 
management the respondent has furnished no accounts and has not, 
by any act of Nanda Kumar or his heirs, been exempted from the 
duty of furnishing accounts. 

A subordinate question was rai^d on section 8 of the Limitation 
Act. The answer is that the two appellants who were minors did 
not come of age until a month or two before the case was heard 
by the Subordinate Judge, and that the appellant who was of age. 

Nobin Chandra, was not capable of giving a discharge which would 
bind the two minors. 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed and that the order of the Subordinate Judge 
should be restored with costs here and below. 

T. L. Wilson Co : — Solicitors for the Appellants. 

Barrow, Rogers Nevill : — Solicitors for the Respondent. 


J. M P. 


Appeal allowed. 
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CIVIL. RULE. 

Before ‘.Asutosh Mookerjee, Knight, Judge, and 
Mr. Justice Cuming. 

BEPIN BEHARI MAJUMDAR and others 

V. 

JOGENDRA CHANDRA GHOSH and others. * 

Suit, stay of— Civil Procedure Code {Act V of igo 8 ). Sec. 10 —^Matter in issue' 

— Suit f&r rent — Proceedings on appeals 

Section lo of the Code of Civil Procedure does not bar the trial of a suit for 
rent for a period subsequent to that included in the previously instituted suit for 
rent. 

The expression ‘matter in issue* in section lO of the Code of Civil Procedure 
has reference to the entire subject in controversy between the parties. 

The object of section lo is to prevent Courts of concurrent jurisdiction frcm 
simultaneously trying two parallel suits in respect ‘of the same matter in issue. 

Proceedings on appeal are for many purpose^ deemed only a continuation ;of 
the suit instituted in the first Court. 

Chinna Kanipan v. Meyyappa (i) referred to. 

Application by the Defendants. 

Application for stay of a rent suit pending appeal. 

The material facts and arguments appear from the judgment. 

Babus ladu Nath Kanjilal and Sachindra Prasad Ghosh for the 
Petitioners. 

Babus Mohendra Nath Ray^ Bepin Bthary Ghosh^ Biraj Mohan 
Mojumdar and Anilendra Nath Roy Chowdhury for the Opposite 
Party. 

c. A. V. 

The judgment of the Court was delivered by 

Mookerjee J* : — We are invited in this Rule to direct under 
Sec. 10 of the Civil Procedure Codei 1908, that a suit for rent 
in the Court of the Subordinate Judge of Khulna be stayed during 
the pendency of an appeal in this Court. The petitioners were 
defendants in a suit for rent instituted against them by the opposite 
party on the 6th May, 1911, in the Court of the Subordinate Judge 
of Khulna for settlement of fair rent and for recovery of arrears of 
the years 1314*17 B. S. The claim was resisted on various grounds 

* Civil Rule No. 668 of 19x6 in the matter of application from Original 
Decree No. a67 of 19x4 and Rent Sait No. 9 of 1916 in the Court of the Sub* 
ordinate Judge of Khulna. 

(1) (x9xs) L. T. 400 ; M. W. N. 844. 
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amongst which we may mention one, namely, that the plaintiffs had 
evicted the defendants from the lands of mousa Ula clainmd by the 
defendants as included in their tenure. The plaintiflb did not ad» 
mit that moaza Ula was so incladed and apparently maintained that 
they themselves were lawfully in possession of those Ihnds. The 
Subordinate Judge tried the suit on evidence, overruled the plea 
of suspension of rent by reason of eviction, and made a modified 
decree in favour of the plaintiffs, as in his opinion the defendants 
were equitably entitled to certain deductions. The Subordinate 
Judge however stated at the conclusion of his judgment that the 
decision with respect to Ula will not be binding as between the 
patties, and the question whether Ula appertains to the tenure of 
the defendants or not was left open as between them. This declare* 
tion was incorporated in the decree made on the 23rd April, 1914. 
On the 9th June, 1914, the defendants lodged an appeal in this 
Court against the decree and took as one of the grounds of objection 
in the memorandum of appeal,that the decision as to the title to 
Ula was contrary to the evidence on the record. The appeal has 
not yet been heard. Meanwhile the opposite patty have on the 
12th April, 1915, instituted a suit in the Court pf the Subordinate 
Judge of Khulna for recovery of the arrears of the years 1318-21. 
The defendants resist the claim on the ground amongst others that 
during the years in suit they had been unlawfully kept out of the 
lands of village Ula. There can be no question that the title to 
Ula arises in the present as in the previous suit, and as the question 
was not conclusively determined in the previous suit, it must be 
investigated on fresh materials in the present proceeding. The 
defendants contend on these facts that the second suit must be 
stayed under section 10. * 

Section 10 is in these terms : “No Court shall proceed with the 
trial of any suit in which the matter in issue is also directly and 
substantially in issue in a previously instituted suit between the same 
parties, or between parties under whom they or any of them claim, 
litigating under the same title, where such suit is pending in the 
same or any other Court in British India having jurisdiction to grant 
the relief claimed, or in any Court beyond the limits of British India 
established or continued by the Governor-General in Council and 
having like jurisdiction, or before His Majesty in Council." 

It is plain that if section 10 is otherwise applicable, its operation 
is not excluded by the fact that the previously instituted suit has 
reached the stage of an appeal. This is clear from the use of the 
expression “Before His Majesty in Council," and this view was 


Civil. 

ifid. 
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Moohetjttf/. 
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expressly adopted in the case of Chinna Karupan v. M^yappa (i), 
where it was pointed out that proceedings on appeal are for many 
purposes deemed only a continuation of the suit instituted in the 
first Court : Pichuvayyangar v. Seshayyangar (2) ; Kristnama v. 
Mangammal (3). Consequently the mere fact that the decree in the 
previously instituted suit is under appeal in this Court, does not enable 
the plaintiffs to invite us to hold that section 10 is inapplicable. The 
question, acccordingly, reduces to this ; is the matter in issue in the 
subsequently instituted suit for rent also directly and substantially 
in issue in the previously instituted suit The suits are between the 
same parties litigating under the same title and that requirement 
of the Code is fulfilled. What then is the meaning of the expression 
'^the matter in issue.” The defendants invite us to hold that the 
expression is equivalent to “any of the questions in issue.” The 
obvious answer is that if that had been the intention of the framers 
of the section, appropriate words might &ave been used to bring 
out such sense. We are of opinion that the expression “the matter 
in issue” has reference to the entire subject in controversy between 
the parties. The object of the section is to prevent Courts of con- 
current jurisdiction from simultaneously trying two parallel suits 
in respect of the same matter in issue. To take one illustration, 
if a mortgage security includes properties in three districts, there 
would be nothing to prevent a litigious plaintiff from indulging in 
the luxury of three suits instituted simultaneously in three different 
Courts for the same relief, namely, a decree for sale on the basis of 
his mortgage. Section 10 effectively bars this possibility. Similarly, 
it debars the plaintiff from seeking to carry on simultaneously two 
suits for recovery of the same sum of money, as was attempted 
unsuccessfully in the case of Mahadeo Prasad v. Gajadhar 
Prasad (4). But the section does not go further and does not bar the 
trial of a suit for rent for a period subsequent to that included in 
the previously instituted suit for rent ; the matters in issue, that 
is, the subject matters in controversy are obviously different in the 
two suits. In the first suit, the matter in controversy is, whether 
A is entitled to recover from B, Rs. 5,000 as rent for the year X. 
In the second suit, the question in dispute is whether A is entitled 
to recover from B, Rs. 3,000 as rent for the year Y. We are unable 
to hold that merely because the same question may be involved 
in the two suits, the matters in issue are identical, so as to attract 

(1) (1915) *8 M. L. T. 400 ; M. W. N. . 844 < 

(2) (1892) I. L. R. 18 Mad. 214 1 S M. L. J. 39. 

(3) (1902) !• R« 26 Mad. 91. (4) (1912) 16 C. W. N. 897. 
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the operation of section 10. If the contention of the defendants were Civil. 

to prevail, successive suits for rent or for other sums periodically 1916. 

due, would be perpetually tied up. It is further important to note Bepin 

that this result would follow even if, as has happened in the present v. 

case, the decision in the previously instituted suit upon a particular Jo gendr a, 

point has been left open, for Sec. 10, according to the defendants, Mookerjee, /. 


does not require that the point should have been conclusively 
determined. It is finally worthy of note that Sec. 10 when appli- 
cable leaves no discretion to the Court and must consequently be 
applied only to cases clearly within its language and intendment. 
We are of opinion for the reasons assigned that section 10 has no 
application to the present case. 

The Rule is discharged with costs. We assess the hearing-fee 
at three gold mohurs. 

A. T. M. Rule discharged. 


Before Sir Asutosh MookerjeCy Knighty Judge^ and Mr. Justice 

Cuming, 

CHANDRA KANT BHATTACHARYYA and others Civil. 


V . 1916. 

LAKSHMAN CHANDRA CHAKRABARTI and others. /wSt! rg . 

Review — Non-appealing party y if can appiy — Appeal to lower appellate Court- 
Second appeal by some of the parties — (^vil Procedure Code {Act V of igo8)y 
O. ppy ti. 2 — “ Where the ground of such appeal and the review are based on 
the same groundp — Decree of the appellate Court y effect of — Appeal by some of 
the partiesy effect of. 

The plaintiiTs instituted a suit for rcvovery of possession of land against five 
defendants, who claimed to hold it under one title. The suit was decreed. An 
appeal preferred by all the defendants was dismissed. Three of the defendants 
{i, t. the defendants other than the first two) then preferred a second appeal and 
made respondents the plaintiffs and also the defendants who had not joined them 
in the appeal. The appeal was summarily dismissed under O. 41 R. ii of the 
Code of Civil Procedure : 

Heldy tl ^t a n application for review on the ground of dis coy ery o f new and 
i mportan t ev idence by t he first two defendants, who did not prefer a second 
appeal, was entertain able by the lower appellate Court. 

* Civil Rule No. 669 of 1914, against an order of Babu Dcbendra Nath Pal, 

Subordinate Judge of Jessore, dated the 33rd March, 1914. 
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A defendant, who has not himself appealed, may apply for a review of judg- 
ment, notwithstanding the pendency of an appeal by a co-defendant, except in 
two contingencies, namely, where the ground for review is identical with 

the ground for appeal, and, secandfy^ when, as respondent in the appeal, he can 
present to the appellate Court the case on which he seeks review. Where the 
grounds on which the appeal was preferred, were different from the ground on 
which the review is sought, namely, the discovery of new and important matter 
or evidence, the case does not fall within the exception. 

The expression **where the ground of such appeal is common to the applicant 
and the appellant” in order 47 rule i (2) of the Code of Civil Procedure, refers to 
a case where the appeal and the review are based on the same grounds, and does 
not contemplate a comparison between the actual appeal by the defendant and a 
possible hypothetical appeal by the applicant for review. 

If the decree of the lower Court is reversed by the appellate Court, it is abso- 
lutely dead and gone ; if, on the other hand, it is affirmed by the appellate Court, 
it is equally dead and gone, though in a different way, namely, by being mei^d 
in the decree of the superior Court which takes its place for all intents and 
purposes ; both the decrees cannot exist simultar\f ously. The fact that an appeal 
has been dismissed under order 41 rule ii of the Code of Civil Procedure, makes 
no difference in principle. ' 

Ram Charan v. Lakshikanta (i) followed. 

The effect of an appeal by some alone of the parties affected by a decree, is to 
leave untouched the decree as between the parties thereto. 

Application for revision by the Plaintiffs. 

Suit for recovery of possession of land. 

The material facts and arguments appear from the judgment. 

Babu Brojo Lai Chuckerbutty for the Petitioners. 

Babas Satat Chunder Roy Chowdhry^ Satya Charan Sinha and 
Panchanan Ghosh {for Babu Hara Prosad Chaflerjee) for the Oppo- 
site Party. 

c. A. V. 

The judgment of the Court was delivered by 

Mookeijee 'j. — We are invited in this Rule to determine, 
whether the Court of appeal below had jurisdiction to entertain 
an application for review of a judgment passed by it. The circum- 
stances which led to the application are not in controversy, and 
may be briefly recited. On the 17th June, rgii, the plaintiffs insti- 
tuted a suit for recovery of possession of land against five defen- 
dants, who claimed to hold it under one title. The trial Court 
found in favour of the plaintiffs and decreed the suit. The five 
defendants appealed to the District Judge on the Sth July, 1912. 
The appeal was heard by the Subordinate Judge and was dismissed 
on the 23rd May, 1913. Three of the defendants the defen- 
dants other than the first two) then preferred a second appeal to 

(i) (1871) 7 B. L. R. 704 ( 7 ^ 4 ) r. B. 
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this Court on the I'st September, 1913, and made respondents the Civil. 

plaintiffs as also the defendants who had not joined them in the 1916. 

appeal The appeal was summarily dismissed by this Court on the rhandra Kant 
5th December, 1913, tinder order 41 rule ii, Civil Procedure w., 

Code. The five defendants, then applied to the Subordinate Judge on Lal cshma n. 
the 1 8th December, 1913, to review his judgment pq the gro und of Mookerjee, /. 


discovery of new and important evidence which, after the exercise of 
due diligence, was not within their knowledge and could n^^^ 
produced by them at the time when the appeal was heard. The 
Subordinate judge took evTSence ’m’ support of "the application, 
and ultimately granted the review on the 33rd March, 19T4. The 
plaintiffs thereupon obtained this Rule on the 15th June, 1914, 
on the ground that after the second appeal had been dismissed by 
this Court, the Subordinate Judge had no jurisdiction to entertain 
the application for review. In our opinion, this contention is 
well-founded in respect of the three defendants who had appealed 
to this Court, but must be. overruled as regards the other two 
defendapts . 

Order 47, Rule i (i) of the Civil Procedure Code 1908, provides 
that any person, considering himself aggrieved by a decree from 
which an appeal is allowed MiHrora which no appeal has been pre- 
ferred, may apply for a review of judgment to the Court which 
passed the decree. The plaintiffs contend that in this case an 
appeal was preferred, within the meaning of this rule, from the decree 
of the Subordinate Judge to this Court, and, consequently, the 
Subordinate Judge was not competent, after the dismissal of that 
appeal, to entertain an application for review. This argument is 
well founded in so far as the three defendants who had unsuccessfully 
appealed to this Court, are concerned. But the two defendants, 
who had not joined in the appeal and applied for review, contend 
that as the appeal was preferred, not by them but by the other 
defendants, the rule does not bar their application. In support 
of this view, they rely upon the decision in Bunkoo Lai v. 
Basoomunissa (i) which turned upon the construction of section 
376 of Act VIII of 1859 ] that section permitted an appli- 
cation for review by a person considering himself aggrieved by 
a decree from which no appeal had been preferred to a superior 
Court. Norman and Seton Karr, JJ. construed this to mean a decree 
from which no appeal has been preferred by the applicant himself. 
This is obviously a reasonable construction, and, in our opinion, 
order 47 rule 1 (i) (a) should be interpreted in the same manner. 

(1X1867)? W. R. 166. 
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There is this difference, however, between the Codes of 1859 and 
1908, that in the Code of 1859 there was no provision similar to 
what is now embodied in order 47, rule i (2). That sub-rule 
is in these terms : “A party who is not appealing from a decree or 
order may apply for a review of judgment, notwithstanding the 
pendency of an appeal by some other party, except where the 
ground of such appeal is common to the applicant and the appellant, 
or when, being respondent, he can present to the appellate Court 
the case on which he applies for the review.” This provision was 
first introduced by the Legislature in section 523 of the Civil Proce- 
dure Code of 1877 ; its obvious effect is to restrict the right which 
would otherwise be possessed by one defendant to apply for 
review of judgment, notwithstanding an appeal by a co-defendant. 
The position now is that a defendant, who has not himself appealed, 
may apply for a review of judgment, notwithstanding the pendency 
of an appeal by a co-defendant, except in two contingencies, 
namely, first, where the ground for review is identical with the 
ground for appeal, and, secondly, when, as respondent in the appeal, 
he can present to the appellate Court the case on which ha seeks 
review. It is plain that the expression "where the ground of such 
appeal is common to the applicant and the appellant” refers to a 
case where the appeal and the review are based on the same grounds, 
and does not contemplate a comparison between the actual appeal 
by the defendant and a possible hypothetical appeal by- the appli- 
cant for review. There is, in our opinion, no implied reference in 
order 47 rule 1 (a) to order 41 rule 4. In the case before us, the 
grounds on which the appeal was preferred, were different from the 
ground on which the review is sought, n§p^,. . the discovery of 
new .and .la^>ottan.t , matter or. .evidence. Consequently, the .case 
does not fall within the exception ; the grounds for the appeal and 
the review are distinct and the petitioners for review could not possi 
bly present their case to the appellate Court as respondents, as the 
appeal was summarily dismissed. The Court below should, in 
our judgment, have dismissed the application for review in so far as 
review was sought by the three defendants who had appealed to 
this Court, but th Subordinate Judge was competent to entertain 
and did properly entertain the application in so far as the other ; 
two defendants were concerned. 

The question next arises, whether, on the application for review, 
made by those two defendants, the entire decree could be set 
aside. The answer depends upon the determination of the effect 
of the dismissal of the second appeal preferred to this Court 
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• by three of the defendants. The plaintifis contend that the CmL . 

effect of the dismissal of the appeal was to supersede the 1916. 

decree of the Subordinate Judge as between the plaintiffs and Chandra Kant 

the defendants appellants, and to substitute therefor the decree a. 

of dismissal made by this Court, with the inevitable result that La kshtna n. 

the Subordinate Judge could not, after the dismissal of the appeal MM ierjef , /. 

by this Court, re-open the matter in controversey between those 


defendants and the plaintiffs. We are of opinion that this argu- 
ment is well founded. The effect of the disposal of an appeal upon 
the decree of the primary Court was lucidly stated by Mr. Justice 
Dwarkanath Mitter in Rntncharan v. Lakshikanta (i). “If the decree 
of the lower Court is reversed by the appellate Court, it is absolutely 
dead and gone ; if, on the other hand, it is affirmed by the appellate 
Court, it is equally dead and gone, though in a different way, namely, 
by being mei^ed in the decree of the superior Court which takes its 
place for all intents and purposes ; both the decrees cannot exist 
simultaneously.” This is in^ accord with the view expounded by 
Scotland, C. J. in Aranarhella v. Velu Dayan (a), and was subse- 
quently adopted by the majority of the Full Bench in Muhammad 
Sulaiman v. Muhammad Yar (3) where the observations of the 
Judicial Committee in Krishnakinkar v. Barada Kanta (4) were 
explained. This principle has been repeatedly applied to determine 
the Court which can entertain an application for amendment of a 
decree, after an appeal from that decree has been dismissed : Sri- 
gobind V. Gangatri (5) ; Kumar Ramemar v. Bhabasundari (6); 
Agkorakumar v. Mahomed (7). It is also plain that the fact that 
an appeal has been dismissed under section 551 of the Code of 1882 
or under O. 41 R. ii of the Code of igoS makes no difference 
in principle, for the dismissal operates as a decree and supersedes 
the decree of the Court below, precisely in the same way as a decree 
of dismissal made after service of notice to the respondent : Uma- 
sundari v. Bindhubasini (8) ] Abbas v. Nibarani (9) ; Munisami v. 
Munisami (10) ; Asma Bibi v. Ahmad Hussain (n). On this ground, 
it was ruled in Pearymohan v. Mahendranath (la) and Ramappa 
V. Bharma (13), that when an appeal has been dismissed 

(i) (1871) 7 B. L. R. 764 (714) F. B. (2) (1870) 5 Mad. H. C. R. 21S. 

(3) (1888) I. L. R. II All. 267 F. B. (4) (1872) 14 M. I. A. 465. 

( 5 ) (1907) 8 C. L. J. 542. (6) (1909) II C. L. J. 81. 

( 7 ) {1909) I* C. L, J. 155. (8) (1897) I. L. R. 24 Calc. 759. 

( 9 ) (1910) II C. L. J. 1 59 - (io)!(i898) I. L. R. 22 Mad. 293. 

(It) (T098) I. L. R. 30 All. 290. (12) (1906) 4 C. L. J. 566. 

(13) (1906) I. L.R. 30 Bom. 625. 
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under section 551 of the Code of 1882, the Court which 
made the decree appealed against has no jurisdiction to review 
its judgment or decree which had already become merged in the 
decree of dismissal of the appellate Court. This view is substan- 
tially in accord with that adopted under the Code of 1859 in the 
cases of Lucas v. Stephen (i) ; Oomanuni v. SutHsh (2) ; Rajdharee 
V. Mohadeo (3) ; Bhymb v. Rally (4) ; Brojonath s. Jamirunnessa 
(S) ; Parasuram v. Rristnaiyar (6), though the true principle appears 
to have been overlooked in Ex parte Bashiyagarulu (7). It follows 
accordingly that when, on the 5th December, 1913,- the appeal of 
the defendants, other than the first two, was summarily dismissed 
under O. 41 R. it, the decree of the Subordinate Judge, in so 
far as it determined the controversy between the plaintiffs and these 
defendants, became merged in the decree of this Court and thus 
ceased to be reviewable by the Subordinate Judge. It is equally 
plain that the decree of the Subordinate Judge, in so far as it 
embodied a determination of the controversy between the first 
two defendants and the plaintiffs, remained unaffected by the 
result of the appeal and continued to be reviewable by the 
Subordinate Judge. It is immaterial that order 41 rule 4 authorised 
this Court, upon an appeal by some alone of the defendants, 
to make an order for reversal of the entire decree, and, thus, 
under order 41 rule 33, to confer a benefit even upon parties who 
had not filed the appeal j but this Court could not, in the appeal 
by some of the defendants, make an order to the detriment of the 
others, not, at any rate, till they had been afforded an opportunity 
to be heard. We may observe that there is nothing unusual in 
the result that the effect of an appeal by some alone of the parties 
affected by a decree is to leave untouched the decree as between 
other parties thereto ; this is illustrated by the clkss of cases re- 
viewed in Lake Nath v. Gaju Singh (8), where the question arose with 
reference to the period of limitation applicable when a decree has 
been assailed by way of appeal at the instance of some alone of the 
parties affected thereby. We are clearly of opinion that the appli- 
cation for review could be entertained only in respect of the decree 
as between the first two defendants and the plaintiffs. The order 
of the Subordinate Judge, however, erroneously sets aside the entire 
decree and restores the whole appeal for re-hearing. 

(I) (1868) 9 W. R. 301. (a) (1868) 9 W. R. 471. 

(3) (1869) II W. R. sii. U4) (1871) 16 W. R. iia. 

(S) (1867) 7 W. R. 218. (6) (1870) 5 Mad. H. C. R. 462. 

(7) (1863) I Ma^. 11. C. R. 254. (8) (1915) 99 C. L. J. 333. 
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The result is that the Rule is made absolute in part ; the order 
of the 23rd March, 1914 is varied to this extent, namely, that the 
decree passed by the Subordinate Judge, on the a3rd May, 1913, is 
set aside only in so hir as it affects the first tvro defendants and 
the appeal is revived to be re-heard at their instance and for their 
benefit alone. The suit must be deemed to have been finally 
decreed in favour of the plaintiffs as against the other three defen- 
dants, and, so far as they are concerned, the decree of this Court 
dated the 5th December, 1913 in affirmance of the decree of the 
Subordinate Judge dated the 23rd May, 1913 which in its term had 
affirmed the decree of the primary Court dated the 18th June, 1912, 
will stand. As the petitioners have succeeded only in part, there 
will be no order for costs. 

A. T. M. Rule made absolute in part. 


Before Sir Asutosh Mookerjeet Knight, fudge, and Mr, Justice 

Cuming. 

SYAM MANDAL 


V. 

SATI NATH BANERJEE and others.* 

Ejectment^ decree for — Appellate decree — Merger op original decree — Appeal 
dismiseed por default — Decree^ which^ to be executed — Civil Procedure Code 
(Act V of igoS) O, 21 R, 22 — Omission to give notice^ effect of— Conditional 
decree^ execution of — Notice^ if neoelsary — Decree incapable of execution^ 
objection as to — Events subsequent — Bengal Tenancy Act {VI FT of z 88 s\ 
sec, iS 5 — Tenancy continues koiv long— Time ^ extension of. 

The original decree is merged in the appellate decree whether the latter con- 
firms, amends or reverses the original decree, and it is the appellate decree alone 
which can be executed ; Abdury. Maidin (1) and Chandra Kant v. Lakshman (2) 
referred to. But this doctrine cannot be applied where the appeal is dismissed 
for default. 

Where an appeal against an original decree has been dismissed for defauitt 
the original decree is the decree to be executed. 

The omission to give notice, as required by O. 21 R. 22 of the Code of Civil 
Procedure, is not a mere irregularity which makes the proceeding voidable, but 

♦ Civil Rule No. 493 of 1916, against an order of Babu Dwijendra Nath Pal, 
Munsiff of Baruipur, dated the i8th April, 1916. 

(i) (1896) I. L. R. 22 Bom. 500 (506). (2) (1916) 24 C. L. J. 517. 
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is a defect which goes to the root of the proceeding and renders it void for want 
of juriadiction. 

Go^lv. Gunamani (i); Sakdea ^.iGiasiram {2) BXki Parashratn v. Balmu* 
kund (3) referred to. 

Such omission renders proceedings inoperative even though a stranger may 
have aequired title in course thereof. 

Even where O. ai R. aa of the Code of Civil Procedure does not apply, the 
Court should issue a notice on the judgmenUdebtor and hear his objection, if any, 
before it grants execution of a conditional decree on the ex parte statement of the 
decree-holder that the contingency contemplated has happened. 

Where an ex patte order has been made to the prejudice of a litigant who has 
not been afforded an opportunity to be heard, the order is subject to the impli- 
cation that it may be revoked at the instance of the party affected thereby and 
the Court has inherent power to give such directions as the justice of the case 
may require. 

An objection that a decree for ejectment previously obtained, has become 
incapable of execution by reason of events subseq^ient, can be properly taken in 
execution of the decree. 

The tenancy continues in operation till ihe failure of the tenant to comply 
with the decree made under section 155 of the Bengal Tenancy Act within the 
time prescribed thereby. 

Bendy v. Rvam (4) referred to. 

Section 155 of the Bengal Tenancy Act enables the Court vo give the tenant 
relief on the footing that there shall be no forfeiture at all ; when relief is granted, 
the forfeiture is stopped f#t limine^ so that there is no question of any destruc- 
tion of an interest which has to be called into existence again. 

It is competent to the Court to entertain an application for enlargement 
of time after the expiry of the period prescribed in the decree under section 155 
of the Bengal Tenancy Act and even after the decree-holder has applied for 
execution. 

Stunaman v. Sham Charan ($) referr^ to. 

Whether an order for extension of time should be made or not, depends upon 
the circumstances of the litigation, that is, upon the circumstances disclosed at 
the original trial and the events subsequent. 

Application under section 1 15 of the Code of Civil Procedure and 
section 107 of the Government of India Act, 1915 by the Judgment- 
debtor. 

Proceedings in execution of a decree in a suit for ejectment. 

The material facts and arguments appear from the judgment. 

Babu Sarada Charan MaiH for the Petitioner. 

Bobu Manmatha Nath Ray for the Opposite Party. 

C, A. V# 

(2) (1893) !• 21 Calc. 19. 

(4) (1910) X K. B. 263. 


(X) (1892) I. L. R. 20 Calc. 370. 
(3) (X9^) I. L. R. 32 Bom. 572. 
(5) (19x2) 16 C.L.J. 520. 
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• The judgment of the Court was delivered by Civil . 

Mookerjeet J> — We are invited in this Rule to examine the 1916. 

legality of an order made in proceedings in execution of a decree Syam 

in a suit for ejectment of a tenant on the ground of forfeiture for v. 

misuse of the lands of his tenancy. Sa ti Na th. 

The petitioner was an occupancy ryot under the opposite party Aiqput, 3, 


and was consequently liable under Sec. 35 of the Bengal Tenancy 
Act to be ejected by his landlords from his holding in execution 
of a decree for ejectment passed on the ground that he had used 
the land comprised in his holding in a manner which rendered it 
unfit for the purposes of the -tenancy. In 1912, the landlords 
instituted a suit against him under section 155 (i) (o) of the Bengal 
Tenancy Act to eject him on the ground that he had excavated a 
tank on his holding which rendered it unfit for the purposes of the 
tenancy. The suit was decreed by the trial Court on the 6th 
November, 1914 in the following terras : “the defendant do fill up 
the tank by the end of the [present Bengali year 1321 (/.«., i3tli 
April 1915) or, in the alternative, do pay Rs. 135 to the plaintiffs 
as compensation within that time ; if he fails to carry out either 
of the two alternative directions within the time fixed, he will be 
ejected from the entire holding by executing the decree.” The 
petitioner, who was defendant in that suit, appealed against this 
decree. During the pendency of the appeal, the landlords instituted 
a suit against him on the 17th March, 1915 to recover from him 
arrears of rent due from the beginning of the Bengali year 1318 
14th April, 1911) to the end of Fous, 1321 (/.;., 14th January, 
1915). The claim was decreed in full on the 15th January, 1916. 
The appeal against the decree in the suit for ejectment was then 
taken up for disposal on the 13th March, 1916, and was dismissed 
for default. An application was made for restoration of the appeal, 
but was summarily rejected. An appeal was thereupon lodged in 
this Court against the order of refusal to revive the appeal before 
the District Judge ; that appeal is still pending here. Meanwhile, 
on the 24th March, 1916, the landlords applied to the trial Court 
to execute the decree of the 6th November, 1914, by ejectment 
of the defendant. No notice was served upon the defendant, the 
writ was issued forthwith, and, two days later, what is called 
symbolical delivery of possession was given to the landlords. The 
tenant thus apprised of what had taken place applied to the trial 
Court on the ist April, 1916, and prayed that the ex parte proceed- 
ings for delivery of possession should be cancelled. His contention 
was twofold, namely, first, that the decree of the 6th November, 1914, 
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had become incapable of execution as the landlords had waived 
the forfeiture by the subsequent institution of the suit for rent, and, 
secondly^ that the Court should, in the exercise of its judicial dis- 
cretion, make an order for extension of time for the performance of 
the decree under Sec. 155 (3). The Court overruled these conten- 
tions on the 1 8th April, 1916. The present Rule was thereupon 
issued by this Court on the zpth June, under Sec. its of ^ 
Code and Sec. 107 of the Govt, of India Act, 1915. 

Before we deal with the questions in controversy, we may 
observe that when the landlords applied for execution on the 
24th March, 1916, the application was correctly described as one 
for execution of the decree of the 6th November, 1914, because on 
that date the only decree capable of execution was that decree. 
There is really no foundation for the suggestion, somewhat plausibl y 
made in this Court on behalf of the decree-holders, that by reason 
of the dismissal of the appeal to the District Judge on the 13th 
March, 1916; the decree of the trial pourt had been merged in the 
decree of the appellate Court and had been superseded thereby. 
It is indisputable that the original decree is merged in the appellate 
decree whether the latter confirms amends or reverses the original 
decree, and it is the appellate decree alone which can be executed 
[See the authorities collected in Abdul v. Afaidin (i) and Chandra 
Kant V. Lakskman (2)]. But this doctrine cannot be applied where 
the appeal is dismissed for default ; in such a case, the appeal fails 
for non-prosecution and it cannot appropriately be said that the 
Court of appeal adopts the decree of the primary Court. This was 
recognised by Sir Barnes Peacock, C. J. when in his judgment in 
the Full Bench Case of Bipro Doss v. Chunder Seekur (3), he 
observed that if in the case of kn appeal, a new judgment of affir- 
mance of the former decree should be given, then a new judgment 
would have to be executed, but if the appeal were dismissed for 
default, there would be no new judgment and the judgment of the 
lower Court would be the judgment to be enforced. This view 
was adopted by a Full Bench of the Madras H^h Court in Virasamy 
V. Manommany (4) and has now been accepted by the Legislature 
in the definition of the term "decree” in Sec. a (a) of the Civil 
Procedure Code of 1908, which expressly provides that any order 
of dismissal for de&ult is not a decree. We are not now concerned 
with the question of the period of limitation applicable to an applica- 
tion for execution of an original decree when an appeal i^ainst 


(I) (1896) I. L. R. aa Bom. 500 (506). (a) (1916} 24 C. L. J. 517. 

(3) (tSfi/) 7 W, R. sal. (4) (1868) 4 Mad. H. C. R. 3 * < 39 )« 
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such decree has been dismissed for default ; the answer to that Civiu 

question will depend upon the true construction of Art. i8a (a) 1916. 

of the first schedule to the Indian Limitation Act 1908, which, 
it may bs incidentally observed, introduces at least one important , v. 

variation from the corresponding provision of the previous statutes a ti Na th, 

of limitation. In our opinion it is fairly clear that when an appeal Xookerjee, / , 


against an original decree has been dismissed for default, the order 
of dismissal is not a decree, that there is, consequently, neither in 
form nor in substance an appellate decree wherein the original 
decree may be deemed to have become meiyed, and that the 
original decree is thus the decree to be executed, notwithstanding 
the dismissal of the appeal for default. What, then, is the inevitable 
consequence of the application of this principle to the case before 
us? The decree, which was sought to be executed by the applica- 
tion of the 2|th March, 1916, was the decree of the 6th November, 
1914. As more than on^ year had elapsed from the date of the 
decree, it was incumbent upon the Court to issue a notice to the 
judgment-debtor under rule 22 (i) (a) of O. 21 of the Code.. 
This was not done, and the reason why the decree-holders did not 
move the Court to issue the requisite notice is transparent ; their 
intention, no doubt, was to take possession in execution as expedi- 
tiously as possible, without opportunity afforded to the judgment- 
debtor to raise any objection. The delivery of possession was 
effected, as we have seen, on the second day after the issue of the 
writ. Such execution, in contravention of the express provisions 
of the statute, cannot possibly prejudice the position of the judg- 
ment-debtor or embarrass the Court in the determination of the 
merits of the controversy between the parties. It was pointed out 
^y the Judicial Committee in Raghunath Das v. Sundar Das (t) 
that the notice prescribed by section 248 of the Code of 1882 (now 
replaced by O. 21 R. 22) is necessary ini order that the Court 
should obtain jurisdiction to proceed against the property of the 
judgment-debtor by way of execution. The omission to give notice, 
as required by the rule, is not a mere irregularity which makes 
the proceeding voidable, but is a defect which goes to the root of 
the proceeding and renders it void for want of jurisdiction : Gopal v. 
Gunamoni (2) ; Sakdea v. Ghasiram (3) ; Parashram v. Bal- 
mukund (4). From the point of view that the notice is requisite as 
the very foundation of the jurisdiction of the Court, it is plain 

(1) (1914) L. R. 41 1 . A. 251 { I. L. R. 42 Calc. 72. 

(2) (189a) I. L. R. 20 Cale. 370. (3) (1893) L. R. 21 Calc. 19. 

(4) {igcS) I. L. R. 32 Bom. 572. 
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that the proceedings must be treated as inoperative even though a 
stranger may have acquired title in course thereof ; but the position 
is obviously worse where the decree>holders themselves profess to 
acquire title on the basis of proceedings initiated by them and 
carried on in defiance of statutory requirements. We may add that, 
as explained in the cases of Sudem v. Sovaram (i) and Bechu v. 
Btcharam (2), even where section 248 of the Code of 1882 or order 
21 rule 22 of the Code of 1908 does not apply, the Court should 
issue a notice on the judgment>debtor and hear his objection, if 
any, before it grant* execution of a conditional decree on the ex parte 
statement of the decree-holder that the contingency contemplated 
has happened. We are consequently of opinion that the delivery 
of possession, which is said to have taken place on the 26th March, 
1916, cannot hamper us in the least degree and that we should 
deal with the case as if that delivery of possession had never taken 
place. We are further of opinion that the Court below also should 
have considered the matter from this point of view ; as explained 
jn TiJuttt Ajant Singh v. ChrisHen (3), whe»«“«n parte order 
has been made to the prejudice 'of a litigant who has not been 
afforded an opportunity to be heard — an opportunity which, in this 
case he was entitled to have, under express statutory provisions— 
the order must be regarded as subject to the implication that it 
may be revoked at the instance of the party affected thereby and 
the Court has inherent power to give such directions as the justice 
of the case may require. We shall now proceed to examine the 
two grounds urged by the judgment-debtor in the Court below and 
reiterated here. 

The first contention of the judgment-debtor is to the effect that 
the institution of the suit for rent by the landlords has rendered the^ 
decree for ejectment prenously obtained incapable of execution ; 
the argument in substance is that the forfeiture has been waived. 
It is clear that an objection of this character may properly be taken 
in proceedings in execution of the decree ; the judgment-debtor, 
when he takes such objection, does not attack the decree; he 
merely urges that the decree, though properly made, has, by reason 
of events subsequent, become incapable of execution. Thus, it 
was ruled in Nubo Kishen v. Hurish Ckunder^ (4) that receipt of 
rent subsequent to a decree for ejectment under section 78 of the 
Bengal Rent Act, 1859, from a tenant against whom the decree was 
passed, renders execution of the decree impossible. Similarly, it 

(i) (1906) xo C. W. N. 306. (2) (1909) 10 C. L. J. 91. 

(3) (191a) 17 C. W. N. 862. (4) (1867) 7 W. R. 142. 
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was ruled by the Judicial Committee in Forbes v. Maharaj Bahadur 
!^ngh (i) that a decree for ejectment made against a tenant at the 
instance of his landlord under section 66 (i) of the Bengal Tenancy 
Act, cannot be executed, if the decree-holder ceases to be the 
landlord after he has obtained the decree. We must, consequently, 
consider the effect of the institution of the suit for rent on the 
decree for ejectment. The judgment-debtor argues that the suit 
for ejectment was instituted and could have been instituted, only, 
on the hypothesis that his tenancy had been forfeited by misuse 
of the lands, that the institution of the suit was the final election 
by the landlords to avail themselves of the forfeiture which had thus 
taken place, and that the Institution of the suit for rent for a period 
subsequent to the date of commencement of the suit for ejectment 
accordingly operated as a waiver by the landlords of the forfeiture. 
To test the correctness of this argument, three propositions may be 
premised, namely, firsts that a suit for ejectment of a tenant on the 
ground of forfeiture is instituted on the theory that the forfeiture 
has taken place prior to the commencement of the action, in other 
words, that the landlord has, when he comes into Court, a subsisting 
cause of action by reason of the unlawful possession of the tenant 
notwithstanding the determination of his tenancy : Gt^enfield v. 
Hanson (2) ; Wilson v. Rosenthal (3) ; Deo Nundan v. Meghtt 
Mahton (/)} ; secondly ^ that as it is at the option of the landlord 
whether he will take advantage of the forfeiture or not, he may 
indicate his election by the institution of a suit for ejectment : 
Serjeant v. Nash (5) ; Grimwood v. Moss (6) ; Jones v. Carter (7) j 
Kilkenny Gas Co. v. Somerville (8) ; and, thirdly, that the forfeiture 
is waived by the institution of a suit for or by the mere receipt of, 
rent which has accrued due since ^he cause of forfeiture : Bendy v. 
Nicholl (9) ; Penton v. Barnett (10) ; Raj Mohan v. Mati Lai (ii) ; 
But there is also authority for the position that the receipt of rent, 
after an ejectment brought on a forfeiture, is no waiver of such 
forfeiture ; Doe d Morecroft v. Meux (12) ; Toleman v. Portbury (13). 
These propositions are of no assistance to the tenant in the case 
before us. Assume that there was a forfeiture of the tenancy by 


(i) (1914) I. L. R. 41 Calc. 926. 
( 3 ) (1906) 22 T. L. R. 233. 

(S) (*903) 2 K. B. 304. 

(7) (1846) 15 M. & W. 718. 

(9) (1858) 4 C. B. N. S. 376. 

(11) (191S) 22 c* I* J- 546. 

(12) (1824) I C & P. 346 1 (1825) 4 

(13) (1871) L. R. 6 Q. B. 245. 


(2) (1886) 2. T. L. R. 896. 
(4) (1906) II C. W. N. 225. 
(6) (1872) L. R. 7 C. P. 360. 
(8) (1878) 2 L. R, Ir. 192. 
(10) (1898) I Q. B. 276. 
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reason of misuse of the land, that the landlords elected to avail 
themselves of the forfeiture, and that they instituted the suit for 
ejectment on this basis. Do these premises necessarily show that 
they waived the forfeiture when they instituted the suit for rent 
which had accrued due since the commencement of the suit for 
ejectment ? There might have been no escape from an inference 
that there had been such waiver, if there had been no provision 
for relief against forfeiture. The true question in controversy is, 
how is the status of the tenant affected by the provision for relief 
against forfeiture embodied in section 155. There are three alter* 
native views possible, namely, firsts that the tenancy continues in 
operation till the failure of the tenant to comply with the decree 
made under section 155 within the time prescribed thereby ; 
secondly^ that the tenancy remains in abeyance, and terminates 
with retrospective effect if the decree is not carried out, but revives 
with intermediate operation if the terjant fulfils the conditions 
imposed by the decree ; thirdly ^ that the tenancy finally terminates 
on the indication of election by the landlord by the institution of 
the suit for ejectment, but a new tenancy is created if the decree 
is obeyed. We are of opinion that the second and third alternatives 
must be rejected — the former on the ground that a right cannot 
ordinarily remain in a state of suspense or abeyance, the latter on 
the ground that the creation of a new tenancy cannot appro- 
priately be deemed a rtUtf against forfeiture. The first alterna- 
tive is, we think, free from objection, and this was the view 
recently adopted by the Court of Appeal in England in Dendy 
V. Evans (t), which affirmed the decision of Darling, J. in 
Dendy v. Evans (2). In that case, a lease, of premises contained 
a covenant by the lessee to keep 'the premises in repair, and *ttiere 
was a proviso for re-entry upon breach of any covenant in the 
lease. The lessee sublet the premises to the defendant. The under- 
lease contained a covenant to repair similar to that in the head 
lease and a similar proviso for re-entry. The premises went out of 
repair and the lessor issued a writ against the lessee to recover posses- 
sion thereof. The lessee thereupon assigned to the plaintiff the 
term granted by the lease and the benefit of the arrears of rent 
The plaintiff applied for and obtained an order under section 14 (a) 
of the Conveyancing Act, tSSt, that all further proceedings in the 
action should be stayed and that the plaintiff should have relief 
from the forfeiture and should hold the premises according to the 
old lease without any new lease. The plaintiff then brought an 
(i) (1910) 1 K. B. 263. (2) (1909) sX. B. 894. 
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action against the defendant to recover rent due upon the under* Cim. 

lease, subsequent to the issue and service of the writ by the lessor 191^ 

to recover possession of the premises. The question arose, whether Svam 

the issue and service of the writ by the lessor, which clearly 0. 

operated as a final election by him to determine the lease, had ex* Sa ti Na th, 
tinguished the title of the plaintiff. Darling J. ruled that the effect Mookerie*^/, 


oj the subsequent order for relief was to restore the leetse as if it had 
never become forfeited^ with the result that the under-lease also re- 
mained in existence and the plaintiff was entitled to recover the 
amount claimed. The true position then is that the word ''relief” 
canies with it the . meaning that the forfeiture is deemed not to 
have taken place at all, in other words, as soon as the relief is 
granted, the forfeiture disappears just as if there never had been any 
forfeiture at all. The history of the development of this principle 
indicates that the question is by no means free from difficulty Before 
the Landlord and Tenant A^t 1730, when a Court of equity gave 
relief from forfeiture for non-payment of rent, it was done, in some 
instances, by grant of an injunction to restrain further proceeding at 
law so that the old lease continued, and in other cases, by a direc- 
tion on the landlord to grant a new lease, as explained by Wigram, 
V. C. in Bowser v. Colby (i). (See also the judgment of Day J. in 
Hare v. Elms (2). The statute just mentioned provided that in all 
such cases, the lessee should hold the demised lands according to 
the lease made without any new lease. This was re-enacted in 18^2 
in section 212 of the Common Law Procedure Act, which has now 
been replaced by section^ 14 (2) of the Conveyancing Act, t88i. 
With reference to this statute, which is closely analogous to section 
155 of the Bengal Tenancy Act, the decision in Dendy v. Evans (3) 
was given. Cozens Hardy, M. R.,*refused to listen to the suggestion 
that the effect of the grant of relief against forfeiture was merely 
to resuscitate the lease or to grant a new lease from the date of 
the. order ; it was the original lease, he observed, which continued 
for all purposes, not a new lease. Farwell, L. J. relied upon the 

definition of the term “relief” given by Lord Davey in Nind v. 

Nineteenth Century (4), the words “relief’ and “relieve” are the 
appropriate terms to describe the remedial action of the Court of 
equity in cases where a penalty of forfeiture has been incurred, 
which, the Court thinks it equitable that the complainant should 
not lie under or suffer.” Reliance was also placed, by way of 
analogy, upon the well-known principle applied to moitgage cases, 

(i) (1841) I Hare 109(126). (2) (1893) 1 Q. B. 604. 

(3) (1910) 1 K. B. 263. (4) (1894) 2 Q. B. S26, 
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as enunciated by Lord Hatherly in Thompson v. Hudson (i), 
"equity regards the security that has been given as a mere pledge 
for the debt, and it will not allow a forfeiture of the property 
pledged, on the ground that equity regards the contemplated 
forfeiture which might take place at law with reference to the estate 
as in the nature of a penal provision, against which equity will 
relieve when the object in view, namely, the securing of the debt, 
is attained.” It is thus apparent that section 155 of the Bengal 
Tenancy Act enables the Court to give the tenant relief op the 
footing that there shall be no forfeiture at all ; when relief is granted, 
the forfeiture is stopped in limine, so that there is no question of 
any destruction of an interest which has to be called into existence 
again. The tenant consequeiltly continued in the case before us, 
as a tenant at least up to the 13th April, 1915, the date fixed in the 
decree for performance of the obligation imposed on him thereby. 
There could thus be no waiver of a forfeiture by the institution on 
the I yth March, 1915 of a suit for rent for the period between the 
14th April, 1911 and the 14th January, 1915. The decree for 
ejectment did not consequently cease to be enforceable by reason 
of events subsequent. 

The second contention of the judgment*debtor is to the effect 
that this is a fit case for extension of the period fixed by the decree 
for the performance thereof under section 155 (3). The decree- 
holders contend that an application for extension of time cannot 
be entertained if made after the expiry of the prescribed period. 
There is no force in this contention : it appears from the decision 
in ^nnaman v. Shamckaran (3), that it is competent to the Court 
to entertain an application for enlargement of time after the expiry 
of the period prescribed in the decree and even after the decree- 
holder has applied for execution. This was ruled with reference to 
section 178 (3) of the Chota Nagpur Tenancy Act, 1908 which is 
moulded on section i5S uf the Bengal Tenancy Act. A remedial 
provision of this character should be construed liberally so as not 
to restrict the remedy and fetter the discretion of the Court. 
Whether an order for extension of time should be made or not 
depends, however, upon the circumstances of the litigation, i. e., 
upon the circumstances disclosed at the original trial and the events 
subsequent. We have carefully considered the matter from this 
point of view, and taken into account all that has been urged for 
and against the application. We have arrived at the conclusion 

(1) (1869) L. R. 4 H. L. I (15.) 

(2) (191s) 16 C. J. sso ; 16 C. W. N. 109a 
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that the time fixed for performance of the decree should be extended 
up to the 4th September next. The judgment-debtor will be at 
liberty to deposit in this Court, to the credit of the opposite parties, 
Rs. 135 on or before the 4th September next. If the deposit is so 
made, the Rule will be made absolute and the order of the Court 
below will stand discharged ; an order will also be made that the 
petitioner be forthwith restored to possession, and such order will 
be executed by the Court below as a decree of this Court. An order 
will also be made, by consent of parties, in the appeal now pending 
in this Court against the order for refusal to restore the appeal 
before the District Judge, that the appeal do stand dismissed with- 
out costs. If on the other hand, the deposit is not made as direct- 
ed, the Rule will stand discharged. The final order in these 
proceedings will be drawn up in this Court according to the event 
which happens, that is, according as the deposit is or is not made 
within the time now fixed. • 

As the petitioner obtains an extension of time and fails in his 
objection to execution, he must pay to the opposite party the costs 
of this Rule which we assess at one gold mohur. 

A. T. M. Rule conditionally made absolute. 


Before Sir Asutosh Mookerjee^ Knight^ o»d 

Mr. fusHce Cuming. 

SURENDRA NATH OOSWAMI and others 

V. 

BANGSIBADAN GO.SWAMT and others.* 

Dtcree. execution of— Attachment of debt payable outside jurisdiction — Attach, 
ment, effect of — Money paid under an illegal order, where to be refunded. 

It is not competent to a Court, in execution of a decree for money, to attach, 
at the instance of the decree-holder, a debt payable to the judgment-debtor out- 
side the jurisdiction by a person not resident within the jurisdiction of that Court. 

When a Court has manifestly usurped jurisdiction and has illegally secured 
imssession of a fund, which should not have come under its control, its orders 
must be disdiarged. Such illegal orders cannot stand on the plea that possibly 
similar orders would have been made by a Court of competent jurisdiction. 

* Civil Rule No. 641 of 1916, against an order of Babn Kali Kumar Sarkar, 
Subordinate Judge of Nadia, dated the 3rd July, 1916. 
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The money w^ich has been paid out of Court under an itlegaLorder made 
without jurisdiction, must be brought back into Court. 

Application for revision by the Objectors. 

The petitioners objected to the payment of money to the decree* 
holders, opposite party, on the allegation that they had acquired a 
valid title to the same. 

The material facts and ai^uments appear from the judgment. 

Bobus Asiranjan Chatterjee and Nartndra Nath Chowdhry for 
the Petitioners. 

Bobus Provas Chundtr Mitter and Tarakeshtoar Pal Chowdhry 
for the Opposite Party. 

The judgment of the Court was delivered by 

MookePjea, J. — We are invited in this Rule to examine the 
legality of an order made by the Court below, for the payment of 
a sum of money, to the decree-holders*‘Opposite party. The facts 
material for the determination of tl\e questions in controversy 
may be shortly stated. On the 30th June 1914, the plaintiffs in- 
stituted a suit for recovery of money against the defendant in the 
Court of the Subordinate Judge of Nadia. On the nqj|( day, they 
applied for an order for attachment before judgment in respect of a 
sum of Rs. 4,200 due to the defendant from the Bast India Railway 
authorities for work executed under a contract. The Subordinate 
Judge, on that date, made a preliminary order on the application 
under rule 5 of order 38 of the Code. The order called upon 
the defendant to show cause why he should not furnish security 
for the sum mentioned and why, on his failure to do so, an order 
for attachment of the sum before judgment should not be made. 
The Court also proceeded to make "an ai interim order for attach- 
ment under clause (3) of rule 5. This ai interim order was com- 
municated to the officer of the East India Railway who had the 
money at his disposal. It is inexplicable how the Subordinate 
Judge came to pass this order, as the officer resided beyond his 
jurisdiction and the debt due to the defendant was not payable 
within his jurisdiction. On service of notice upon the officer, the 
money was however transmitted to the Subordinate Judge on the 
8th March 1916 by means of a cheque on the Bank of Bengal. 
Thereafter, for some unexplained reason, the application for attach- 
ment before judgment was not further considered, although the 
case came before the Subordinate Judge on many occasions. 
Ultimately, an ex parte decree was made in favour of the plaintiff on 
the a3rd November 1914. The position, consequently, on that date 
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was, that the application for attachment before judgment lapsed ; 
but a large sum of money later on came into the custody of the 
Court, placed at its disposal by the Railway authorities. The 
petitioners, who have obtained this Rule, then appeared before the 
Subordinate Judge, and raised objection to the payment of this 
money to the decree-holders, on the allegation that they had ac- 
quired a valid title to the same, while it was still in the hands of 
the Railway authorities, by virtue of an assignment in their favour 
by the defendant-debtor on the 22nd August 1915. The Subor- 
dinate Judge over-ruled the objection, and on the 8th and a^h 
March 1916 the money was paid out to the decree-holders in two 
instalments, on the basis of an application for execution, presented 
on the 4th February 1916, but not followed by an order for attach- 
ment, obviously on the erroneous assumption that a valid order for 
attachment before judgment, had been previously made and was 
still in operation ; no such order, as we have seen, had ever be'en 
made, none could have been, indeed, legally made, and none was 
in force, in fact or in law. * It is obvious that the action taken by 
the Subordinate Judge in this matter has been illegal from begin- 
ning to end, although even on review, he has declined to recall his 
order on the 3rd July iyi6. 

As pointed out by this Court in the case of Hegg Dunlop Co. 
V, Jagannath Manvari (i) it is not competent to a Court, in exe- 
cution of a decree for money, to attach, at the instance of the 
decree-holder, a debt payable to the judgment-debtor outside the 
jurisdiction by a person not resident within the jurisdiction of that 
Court. Consequently, in the case before os, the application for 
attachment before judgment of the money in the hands of the 
railway authorities should nevef have been entertaiped by the 
the Subordinate Judge. The ad interim order was thus entirely with- 
out jurisdiction. The ultimate order contemplated by the Code, was, 
as we have seen, never passed. The position, consequently, was 
that the Court had, in its hands, money which could not have been 
in law and had never been in fact, duly attached, which had been 
in reality obtained by usurpation of jurisdiction. There is thus 
no escape from the conclusion t^at the money was obtained and 
was paid out to the decree-holders wholly without authority. In 
these circumstances, there can be no serious controversy that 
the illegal orders must be cancelled and the parties restored to the 
positions they respectively occupied before the illegal intervention 
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of the lower Court. We have been, however, pressed by the decree- 
holders to stay our hands on the ground, that the merits as they 
allege, are in their favour. It cannot be overlooked, however, that 
(the merits, assuming them to have been investigated at all, have 
'been determined by a Court which had usurped jurisdiction and 
was not competent to discuss the matters in controversy. In our 
opinion, when a Court has manifestly usurped jurisdiction and has 
illegally secured possession of a fund, which should not have come 
under its control, its orders must be discharged , it would be lament- 
able to allow such illegal orders to stand on the plea that possibly 
similar orders would have been made by a Court of competent 
jurisdiction. In this connection, the weighty words of Lord 
Halsbury in JFarquharson v. Morgan (i) may be usefully recalled : 
“It has been long settled that where an objection to the jurisdiction 
of an inferior Court appears from the face of the proceedings, it is 
immaterial by what means and by whonr the Court is informed of 
such objection. The Court must prefect the prerogative of the 
Crown and the due course of the administration of justice by pro- 
hibiting the inferior Court from proceeding in matters as to which 
it is apparent that it has no jurisdiction. The objection to the 
jurisdiction does not in such a case depend on some matter of 
fact as to which the inferior Court may have been deceived or 
misled, or which it may have unconsciously neglected to observe, 
and the Judge of such Court therefore must or ought to have known 
that he was acting beyond his jurisdiction.” Lord Davey in the 
same case referred to the decision in Worthington v. Jeffries (2) and 
observed that it has always been the policy of the law, as a question 
of public order, to keep inferior Courts strictly within their proper 
sphere of jurisdiction [See also Burder v. Veley (3J ; DeHc^er v. 
Queen of Portugal (4) ; London Corporation v. Cox (5) ]. We are 
clearly of opinion that the proceedings in the Court below, have 
been ultra vires throughout and that the orders of the Subordi- 
nate Judge for payment of the fund in his hands, made on the 
8th and 27th March 1916, must be cancelled. 

The result is that the Rule is made absolute and all the orders 


of the Subordinate Judge in this matter discharged. The decree- 
holders are directed to bring back into the lower Court, on or 
before the isth November next, the sums they have withdrawn 
from that Court, together with interest thereon at per 
cent, per annum. The sum must be refunded, in the Court of 


(I) {1894) I Q. B. 552. 

(3) (1840) 12 A. & £. 233. 

<5) (1866) L. R. 


(2) (1875) L. R. 10 C. P. 379. 
(4) (»85*) *7 Q. B. 171. 

2 H. L. 239 (278). 
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the Subordinate Judge of Nadia, because it was from that Court that 
the money was withdrawn under an order male without jurisdiction. 
If the money is not refunded, on or before the 15th November next, 
as now directed, the Subordinate Judge will forthwith proceed to 
execute the order of this Court and realise the money by attachment 
and sale of the movable and immovable properties, of the decree- 
holders and by attachment of their persons, if necessary. This 
procedure must be adopted, whether the petitioners take any steps in 
that behalf or not, as it is imperative that the money which has been 
paid out of Court under an illegal order made without jurisdiction, 
must be brought back into Court. We hope, however, that it wtll not 
be necessary for the Subordinate Judge to take a step of this character 
and that the decree-holders will bring back -the money into Court 
on or before the 15th November next as directed. As soon as the 
money has been refunded, it will be transmitted by the Subordinate 
Judge to the Court of the ^bordinate Judge of Hooghly, which is 
the Court of competent jurisdiction in this matter ; at the same 
time, the application made by the decree-holders on the 4th February 
1916 for execution of their decree against their judgment-debtor, 
will be transmitted to that Court. The Subordinate Judge of 
Hooghly will keep the money in his Court suitably invested, if 
necessary, and will proceed to deal with the application for execu- 
tion. He will, along therewith, take up for determination the 
objection of the present petitioners, namely, that they had acquired 
a valid title to this fund under an assignment made in their favour 
on the 2 and August, 1915 by the debtor of the decree-holders. 
They have in this Court produced the deed^of assignment, which 
will be received here and marked as an exhibit and will be trans- 
mitted to the Court of the Subordinate Judge of Nadia, to be 
transmitted by that officer to the Court of the Subordinate Judge of 
Hooghly along with the application for execution of the decree- 
holders. The decree*holders will be at liberty to amend their 
application for execution, after notice to the judgment-debtor 
and the objectors. The Subordinate Judge will receive such 
evidence as may be adduced by the parties for the elucidation of the 
questions in controversy ; but we may add that we hold that there 
was no valid attachment of this fund on the sand August 1915, 
so that if it is established that the assignment related to this fund, 
and was valid and operative, the decree-holders are not entitled to 
proceed against it. There will be no order for costs in these pro- 
ceedings. 
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Before Mr, Justice D. Chatterjee and Mr. Justice Chapman. 
BAISNAB CHARAN DE and another 


V. 

SARAT CHANDRA KAR and others. * 

Finb-Itase — Validity, who can question— Bengal Tenancy Act {VlfF of iSSj), 

Sec. 8S (/) 

Where a sub.lease created by a raiyat for a term exceeding nine years was the 
only title on which the grantee relied so thit he could not fall back on prior 
possession as tenant or otherwise, his suit to recover kh is possession was 
dismissed. 

Jarip V. Dorfa (i) followed . 

Appeal by the Plaintiffs. 

Suit for the khas possession on a declaration of plaintiffs’ dar- 
raiyati right. 

Plaintiffs got of the land from the defendants Nos. 12 

and 13, who had acquired the rayati right of the original holder, K, 
and who had previously granted dar-raiyati to the defendant No. i 
and the father of the defendant No. 2, which he had himself pur- 
chased in execution of his own decree for rent. The suit was 
contested by the defendants Nos. i, 8, 9 and ii, who denied having 
dispossessed the plaintiffs, and claimed to have been in possession 
for about 12 years. The under-raiyati lease of the plaintiffs is for 
a period of above 9 years, and one of the contentions of the defen- 
dants was that it was void and , could not create any title in the 
plaintiffs. 

The lower Courts found that the plaintiffs got no subsisting 
interest or tenancy which they could prove by other means indepen- 
dent of the written lease which is void under Cl. (a) of section 85 of 
of the Bengal Tenancy Act, and that though the defendants were 
trespassers in the sense that their right was sold away, they were 
never ousted by their landlords and could not be ousted by the 
plaintiffs. The suit was therefore dismissed. Hence this appeal. 

* Appeal from Appellate Decree No. 3109 of I9rt, against the decision of 
Baba Rajani Kanta Chatterjee, Subordinate Judge of Chittagong, dated the 
8th August, 1911, affirming that of Babu Nogendra Kumar Bose, Mansi ff at 
South Ranzan, dated the 27th September, 1910. 

(1X1911) 16 C. L. J. 144 5 C. W. N. 59. 
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Babu Probodh Kumar Bass for the Appellants. 

Babu Khitis Chunder Sen for the Respodents. 

The judgment of the Court was as follows i — 

The entire ground in this case is covered by the authority case of 
Jarip Khan v. Dorfa Bewa (i).^ The appeal is dismissed with 
costs. 

(i) (1912) 16 C. L. J. 144 ; 17 C. W. N. 59, 
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Before Mr Justice Fletcher and Mr Justice Richardson. 
GONRSH MONDOL 


V. 

THANDA NAMASliNDRANI and others. ♦ 

Sub^tease— Bengal Tenancy Act ( Vlll of rSS^)^ Sec. 8 $ — Admissibility in 
evidence — Oral evidence of the terms of agreement — Evidence Act {1 of f 8 / 
Sec, gr. 

Where a sub-lease has been registered in contravention of the terms of section 
85 of the Bengal Tenancy Act and has been followed by possession, the 
sub-lessee, if dispossessed, is entitled to recover possession, 

Manik v, Bani (i) followed. 

Jarip V. Dorfa (2) distinguished. 

Appeal by Defendant No. i.' 

Suit for ejectment. 

The disputed land was leased to the plaintiff by one Tarini 
Charan Sen, who was the raiyat with a right of occupancy. Tarini 
subsequently let out the land to the defendant. The contention was 
that as the under-lease to the plaintiff was in excess of the period 
authorised by section 85 of the Bengal Tenancy Act, it was invalid. 

Babu Surendra Chandra Sen for the Appellant. 

Babu Sarat Chunder Roy Chotvdhury for the Respondents. 

The judgments of the Court were as follows : 

* Appeal from Appellate Decree No. 2246* of 1912, against the decision of 
Babu Debendra Nath Pal, officiating Subordinate Judge of Jessore, dated the 
1st May, 1912, reversing that of Babu Romesh Chandra Basu, Munsiff ist Court 
at Magura, dated the 25th March, 1911. 

(0 (1910) 13 c. L. J. 649. (2) (1912) 16 C. h . J. 144 ; If c. W. N. 59. 


Cphl. 
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FletohOP J. — This is an appeal from the decision of the 
Subordinate Judge of Jessore, dated the ist May, igia, reversing 
the decision of the MunsifT of Magura. 

The appeal is by the defendant No. i. The plaintiff sued to 
recover possession of certain land which had been leased to (or, as 
they say in this country, settled mth) her by one Tarini Charan Sen, 
who was the raiyat of the land with the right of occupancy. After 
the lease to the plaintiff, Tarini Charan Sen let out the land to the 
defendant ; and the plaintiff has now brought the present suit to 
recover possession of the land. 

A point has been argued before us, namely, with reference to sec- 
tion $5 of the Bengal Tenancy Act. Under the terms of that section 
the under-lease to the plaintiff is in excess of the period authorised 
by the section and therefore ought not to have been registered. 
The cases in this Court on this point appear to be in a state of 
chaos. Those cases are numerous and are difficult to reconcile. 
The later authorities, however, agree in this, first of all, that under 
section 85 of the Bengal Tenancy Act, even if the sub-lease has, 
in contravention of the terms of section 85, been registered, it is 
inadmissible in evidence ; and, secondly^ that being so, under the 
provisions of the gr section of the Indian Evidence Act, oral evi- 
dence cannot be given as to the terms of the agreement ; that is 
when the case stands apart from any question of possession. It is 
only necessary to refer in that respect to the case of Janp Khan v. 
Dotfa Bewa (i). That case has been followed in subsequent 
cases, namely, in the case of Telam Pratnanik v. Adu Sheikh (2) 
and the case of Baisnab v. Ram Kumar Kar (3). The Chief 
Justice, however, in the case qf Jarip Khan v. Dorfa Bewa. (i) 
expressly stated that the case before him did not rest upon any 
question of possession having been given to the plaintiff ; and 
in the course of his judgment he explained a 'decision that had been 
given by Mookerjee and Cox, JJ., in the case of Manik v. Bant- 
charan (4). It is quite true that the judgment of the learned Chief 
Justice shows that he did not approve of all the reasons that 
were given by Mookerjee and Coxe, JJ. in Jarip v. Dorfa (r) ; 
but he considered that the case could have been decided on the 
findings of the learned Judges that the plaintiff in that case had 
had possession of the property. That seems to me to be the 
position of matters : because, as has been pointed out in this Court, 

{ I) (igia) 16 C. L* J. 144 ; 17 C. W. N. $9. (2) (19*3) *7 C. W. N. 468. 

<3) 09*4) M C. L. J. 538. (4) (1910) 13 C. L. J. 649. 
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there is a class of cases in which it is said that where a tenant can* 
not, or does not, produce his lease in writing, he can, nevertheless, 
establish his tenancy from possession and other circumstances. 
The question in this case, therefore is ; — Does the case fall within 
the decision of the case Jarip v. Dorfa ( ( ) or does it fall within the 
decision in Manik v. Bani (2) as explained by the learned Chief 
Justice ? That depends purely, in my opinion, on whether there has 
been a finding that the plaintiff was, in fact, in possession of this 
property, as sub-lessee, and was subsequently dispossessed by the appel* 
lant before us. It may be admitted that the finding as to possession 
is not clear and that the point is not altogether free from doubt. But 
from a perusal of the judgments of both the Courts below, I think 
that the lower Courts have in fact, found that the plaintiff was in 
possession of the property, because their finding is that, the plaintiff 
having been in possession was subsequently ousted by the defendant 
No. I, and therefore the suiUwas not barred by limitation. Now, 
that being the fact found, namely, that the plaintiff was in posses- 
sion of this property, as sub-lessee, I consider that this case falls 
within the decision of Mookerjee and Coxe, JJ. in Manik v. 
Banickaran (2) as explained by the learned Chief Justice in the case 
of Jarip V. Dotfa (i). 

The present appeal, therefore, in my opinion, fails and must be 
dismissed with costs. 

Richardson, J.— I agree. 

A. T. M. Appeal dismissed, 

(I) (1912) 16 C. L. J. 144 ; 17 C. W. N. 59. (2) (1910) 13 C. L. J. 649. 


Befon Sir Asutosh Mookerjee^ Knight, Judge, and Mr. Justice 

Cuming. 

BAMANDAS BHATTACHARYYA and others 


V, 

NILMADHAB SAHA and others.* 

Estoppel— Lessor and lessee — Lessee, if can question lessor's title — Suh.lease in- 
valid— Bengal Tenancy Act ( Vtll of i88s). Sec. 8s {a)— Bengal Tenasuy 
Act, scope of. 

* Appeal from Original Decree No. 118 of 1914, against the decisitxi of Babu 
Nogendra Nath Dhar, Subordinate Judge of Krishnagar, dated the 22nd De- 
cember, 1913. 
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The title of a graotee, who can fall back upon prior possession as tenant or 
otherwise, cannot be defeated by mere proof of contravention of section 85 of 
the Bengal Tenancy Act. 

As between grantor and grantee, the rule of estoppel applies, when the elements 
essential to attract its operation are proved to exist. 

The creation of the complete relation of landlord and tenant has the effect in 
law of estopping the tenant to deny the validity of the title which he has admitted 
to exist in the landlord ; the estoppel arises not by reason of some fact agreed or 
assumed to be true, but as the legal effect of carrying the contract into execution, 
of the tenant taking possession of the property from the hand of the lessor. 

Bhaiganta v. Himmat (1) referred to. 

Every estoppel ought to be reciprocal, that is, to bind both parties, and this is 
the reason that a stranger shall neither take advantage of nor be bound by the 
estoppel. 

The Bengal Tenancy Act is not a complete Code even in respect of the law 
of landlord and tenant ; much less does it profess to incorporate the general 
principles of the law of contract and the doctrine of equity jurisprudence,^ in so 
far as they may have to be applied in the determination of disputes between 
landlords and tenants. 

Krtpasindhu v. Annada Sundart (2) referred to. 

Under the under-tenure lease from the plaintiffs, who were subsequently found 
to be occupancy raiyats, the defendants entered into possession of the leasehold 
property : 

Held^ that the defendants could not be permitted to allege or prove that the 
plaintiffs were occupancy raiyats at the date of the lease executed in their favour; 
that the defendants could not show that the lease was void and that no interest 
passed to them ; that the parties were mutually bound by the terms of the lease ; 
that it was no more open to the defendants than to the plaintiffs to prove facts 
contradictory to the allegations which formed the basis of the contract, after that 
contract had been carried into execution and the contracting parties had enjoyed 
benefit thereunder. 

Appeal by the plaintiffs. 

Suit for recovery of arrears of rent under a lease, and of damages 
for breach of a covenant contained therein. 

The material facts and arguments appear from the judgment. 

Bobus Mohendra Nath Ray^ Baranashibasi Muketjee, Kshetra 
Mohan Ghosh^ Sarat Chandra D« and Santosh Kumar Bose for the 
Appellants. 

S, P. Snha ( Advocate General)^ Bobus Surendra Chandra 
Sen and Dmjendra Nath Mooherjee for the Respondents. 

C. A. V. 

(1) (1916) 34 C L. J. 103. 

(2) (iQey) 6 C. b. J. 273 1 1* R* 3S Cftlc. 34 J C. W. N# 9^3* 
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The judgment of the Court was delivered by 

Hooker] eCi J>— 'This is an appeal by the plaintiffs in a suit for 
recovery of arrears of rent under a lease, and of damages for breach 
of a covenant contained therein. On the 37th August 1896, the 
plaintiffs granted the lease to the defendants in respect of an area 
of 942 bighas ; the interest of the grantors was described as that 
of tenure-holders and the grantees who paid a premium of Ks. 1380 
were made under-tenure-holders by the instrument. The rent was 
fixed in perpetuity at Rs. 688-4-0; the tenants undertook to pay 
Rs. 538-4-0 direct to the superior landlord of their grantors, and,*^ 
the balance, Rs. 150, to the lessors themselves. The lease contained 
a covenant that if by reason of non-payment of the rent due to the 
superior landlords, year after year, instalment by instalment, a suit 
is brought against the lessors and if in execution of the rent decree 
the tenure or other property of the lessors is attached and sold in 
auction, the lessees will be ^pund to pay the rent due with interest, 
costs and damages, and the proper value of such properties of the 
lessors as may be sold. The contingency thus contemplated did 
not happen for many years as the lessees, who entered into posses- 
sion of the lease-hold property under this instrument, duly performed 
their obligations. On the 29th November 1910 however the 
superior landlord instituted a suit against the present plaintiffs for 
recovery of rent for the two years 1908-10 ; it is not disputed that 
this rent had fallen into arrears, because the present defendants had 
failed to pay to the superior landlord, the rent due as they had 
undertaken to do in the lease. The suit was decreed on the 4th 
January, T 91 1 for a sum of Rs. 2987 ; execution was taken out in 
due course and the tenure was sold on the 14th June, i9ir, when 
it was purchased by the present defendants for a sum of Rs. t6oo. 
As the rent decree was thus satisfied only in part, the plaintiffs, on 
the 31 St December, 1911, paid to the decree-holder as the balance 
of the judgment-debt, that is, a sum of Rs. 1 264. The superior 
landlord, on the loth May 1912, obtained against the plaintiffs a 
supplementary decree for Rs. 549 and costs and interest, on ac- 
count of rent due for the period between the dale of institution of 
the previous suit and the date of sale of the tenure. The plaintiffs 
satisfied this decree on the 30th June, 1912. On the yth August 
1912, they instituted this suit for recovery of Rs. 6470 composed 
of five items, namely, Rs. 1280 as their share of the proceeds of the 
sale held on the 14th June, 1911, Rs. 3000 as the value of the 
property sold, Rs. 1264 as the amount paid in satisfaction of the 
first decree, Rs. 626 as the amount paid to satisfy the second decree. 
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and Rs. 300 as the arrears of rent due for two years. The defend- 
ants resisted the claim, substantially on the ground that the 
plaintiffs were not tenure-holders but occupancy-raiyats, that the 
permanent lease in their favour was void and inoperative as granted 
in contravention of section 85 of the Bengal Tenancy Act, and, 
that they were, consequently, not bound by any of the covenants 
in the lease. They further pleaded that the damages claimed were 
excessive. The Subordinate Judge has found the main facts in 
favour of the plaintiffs, but he has dismissed the suit on the ground 
that, as the plaintiffs were in reality occupancy raiyats and not tenure- 
holders, the lease was void under section 85 of the Bengal Tenancy 
Act. On the present appeal, the decree of the Subordinate Judge 
has been assailed as erroneous in law and as not really supported 
by the decisions mentioned by him, namely, Jarip Khan v. Dotfa 
Beoa (i) and Telatn Pramanik v. Adu Sheikh (2). 

Section 85 of the Bengal Tenancy Act provides as follows : “(i) 
if a ryot sublets otherwise than by a registered instrument, the sub- 
lease shall not be valid against his landlord, unless made with the 
landlord’s consent. ( a) A sub-lease by a ryot shall not be admitted 
to registration, if it purports to create a term exceeding nine years.” 
The third sub-section refers to sub-leases granted before the com- 
mencement of the Bengal Tenancy Act and has obviously no possible 
application to the present case. The question for consideration is, 
whether the first two clauses apply, and, if so, what is their effect 
upon the rights of the parties. It is plain that the first sub-section 
has no application, because the superior landlord of the plaintiffs is 
not a party to this litigation, and neither the plaintiffs nor the defend- 
ants have argued that the lease of the 37th August, 1896 is valid 
against him. The controversy is thus restricted to the second sub- 
section. With reference thereto, the defendants contend that the 
lease of the ayth August, 1S96 is in essence a sub-lease by a ryot 
within the meaning of sub-section 2, that it should not have been 
admitted to registration, that the fact of registration contrary to law 
must be ignored, that the instrument is thus inadmissible in 
evidence under section 49 of the Registration Act and that there 
is accordingly no proof that the defendants hold as tenants under 
the plaintiffs on the conditions mentioned therein. The plaintiffs 
put forward a twofold answer to this argument, namely, first, that 
the defendants, who entered into possession under the lease, are 
barred by the doctrine of estoppel and are not competent to ques- 

(1) (1913) 16 C. L. J. 144 ; 17 C. W. N. 59. 

(1913) 17 C. W, N. 468. 
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tion the title of their lessors as tenure-holders on proof that they Civil . 

were in reality occupancy-ryots, and, secondly^ that if the defendants 1916. 

are permitted to question the title of their lessors and to prove that Bamandas 

ihe instrument which is the root of their own title is inoperative v, 

under section 85 (a), still it is open to the plaintiffs to establish inde- Nil madh ab. 

pendently of the lease that the defendants were their tenants, that they Afookerjee, J. 


entered upon the land as such, and that they have been in occupa- 
tion for many years by payment of rent on certain terms and subject 
to certain liabilities in the event of default. It is obvious that the 
second branch of this contention will not require examination if the 
first is, as we think it must be, sustained. 

It is well settled that the creation of the complete relation of 
landlord and tenant has the effect in law of estopping the tenant 
to deny the validity of the title which he has admitted to exist in the 
landlord ; the estoppel arises not by reason of some fact agreed or 
assumed to be true, but ^ the legal effect of carrying the contract 
into execution, of the tenant taking possession of the property from 
the hand of the lessor. The grounds of this rule were recently ex- 
amined by this Court in Bhaiganta Bewa v. Himmat Bidyakar (r), 
where the following observation was made : “ Enjoyment by 

permission is the foundation of the rule, that a tenant shall not be 
permitted to dispute the title of his landlord ; two conditions are 
essential to the existence of the estoppel, first, possession, secondly, 
permission ; whin these conditions are present, the estoppel arises, 
and the estoppel prevails so long as such possession continues.” 
From this point of view, the defendants are not competent to 
deny that the plaintiffs are tenure -holders ; they cannot be permitted 
to allege or prove that the plaintiffs were occupancy raiyats at the 
date of the lease executed in their favour ; consequently, the 
case does not attract the operation of section 85 (2) of the Bengal 
Tenancy Act ; in other words, the defendants cannot show that 
the lease was void and that no interest passed to them. The case 
thus falls within the rule that where no interest passes, an estoppel 
arises : Trevivan v. Lawrance (2) and, not within the converse 
rule that where an interest passes, no estoppel arises Doed Strobe v. 
Seaton (3), Langford v. Selmes (4). The justice of the view we 
take will be obvious from a consideration of the case converse to 
what has happened here. Suppose after the lessees had gone into 
possession, the lessors had sued to eject them on the plea that 

(1) (1916) 24 C. L. J. roj. (2) (1705) I Salk. 276 ; 6 Mod. 258, 

( 3 ) (1835) 2 C. M. & R. 728. (4) (1857) 3 K. &. J. 220. 
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they were occupancy raiyats and not tenure-holders and that the 
sub-lease was consequently void under section 85 (a). The lessees 
would plainly have been entitled to rely on the doctrine of estoppel 
to defend their position. But, as was pointed out by the Judicial 
Committee in Girijakanta v. Hurrish Chandra (i), and by the 
House of I»rds in Concha v. Concha (2), estoppels are, as a 
general rule, mutual, or, in the language of Lord Coke : “Every 
estoppel ought to be reciprocal, that is, to bind both parties, and 
this is the reason that regularly a stranger shall neither take ad- 
vantage of nor be bound by the estoppel.” [Co. Litt 352 ; Lilabati 
v. Bishan (3)]. We feel no doubt whatever that the parties to this 
litigation are mutually bound by the terms of the lease of the 27th 
August, 1896, and that it is no more open to the defendants than 
to the plaintiffs to prove facts contradictory to the allegations which 
formed the basis of the contract, after that contract had been 
carried into execution and the contracting parties had enjoyed 
benefits thereunder. In fact, the Advocate General, with the can- 
dour which always characterises his arguments, did not seriously 
contest the correctness of this view. 

The question remain-i, however, whether the numerous judicial 
decisions which interpret section 85 of the Bengal Tenancy Act 
and which are by no means easy to reconcile militate against this 
conclusion. The majority of those decisions, to which we shall 
presently make a brief reference, do not really touch the cardinal 
question in controversy in this suit ; but before we consider them, 
two important principles may be conveniently re-stated. In the 
first place, as is clear from the decison of the Full Bench in Kripa- 
sindhu v. Annadasundari (4), the Bengal Tenancy Act is not a 
complete Code even in respect of the law of landlord and tenant ; 
much less does it profess to incorporate the general principles of the 
law of contract and the doctrines of equity jurisprudence, in so far 
as they may have to be applied in the determination of disputes 
between landlords and tenants. In the second place, as pointed 
out by Lord Haldane, L.C. in G. C. KregUnger v. Ntw Patagonia 
M. C. S. Co, (s), each case forms a real precedent only in so far 
as it affirms a principle, and the binding force of previous decisions, 
unless the facts are indistinguishable, depends on whether they 
establish a principle : ”To follow previous authorities, so far as 


(i)(i872) 19 W. R. 114 (117). 

(a) (1896) II App. Caa. 541- 

(3) (1907) 6 C. L. J. 6ai (627). 

(4) (1907) 6 C. L. J. 273 : 1. L. R. 35 Calc. 34 ; ii C. W. N, 983. 

(5) 1 1914) App. Cas. >5 <39). 
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they lay down principles, is essential, if the law is to be preserved 
from becoming unsettled and vague. In this respect, the previous 
decisions of a Court of co-ordinate jurisdiction are more binding 
in a system of jurisprudence such as ours than in systems where the 
paramount authority is that of a Code. But, when a previous case 
has not laid down any new principle, but has merely decided that a 
particular set of facts illustrates an existing rule, there are few more 
fertile sources of fallacy than to search in it for what is simply 
resemblance in circumstances, and to erect a previous decision into 
a governing precedent merely on this account. To look for any- 
thing except the principle established or recognized by previous 
decisions is really to weaken and not to strengthen the importance 
of precedent. The consideration of cases which turn on particular 
facts may often be useful for edification, but it can rarely yield 
authoritative guidance.” 

As regards the decisions upon the construction of section 85 of 
the Bengal Tenancy Act, it is plain that a long line of cases affirm 
the view that a lease granted in contravention of section 85 (i) is 
operative as between the grantor and the grantee : Madan v.Jaki (i); 
Gopal v. Eshan (2) ; Tamijuddi v. Asgar (3) ; Bipin Behari v. 
Amrita Lai (4) ; Arab AH v, Rachimuddi (5) ; AH v. Nayan (6) ; 
Abdul Karim v. Abdul Rahimatt (7) ; fanaJti v. Prabhasini (8) ; 
Lani v. Muhammad (9). The only case which supports the 
contrary view is the decison of Geidt J in Basaratulla v. Kasi- 
runnessa (<o), which, so far as we have been able to discover, has 
not been followed in any subsequent decision. The conclusion as 
to the binding character of the lease as between grantor and grantee 
may be supported on one of iVro grounds, namely, yfr;/, that the 
validity of a lease granted in contravention of section 85 (i) can be 
questioned only by the landlord of the grantor or by the bolder of 
a derivative title from him ; or, secondly^ that the doctrine of estoppel 
binds the grantor and grantee equally and debars each from dis- 
puting the validity of the lease to the detriment of the other. The 
first of these principles has not been universally accepted and is 
possibly in conflict with the rule enunciated in Jarip Khan v. Dorfa 
Beiva (ii), and Telam v. Adu (12). These cases, however, do not 

(I) (1902) 6 C. W. N. 377. (2) (1901) I. L. R. 29 Calc. 148. 

(3) (1903) I. L. R. 36 Calc. 256 ; 13 C. W. N. 183. 

(4) (1908) 9. C. L. J. 76. (S) l>9”) *3 C. L. J. 656. 

(6) (1903) IS C. L. J. 122. (7)(i9ii) IS C. L. J. 672. 

(81.(19151 C. L. J. 99 5 19 C. W. N. 1077. (9) (1915! 20 C. W. N . 948. 

(10) (1906) II C. W. N. 190. 

(II) (1912) 16 C. L. J. 144 ; 17 C. W. N. 59. (12) (1913) 17 C. W. N. 468. 
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affect the authority of the decision in Manik v. Bam (i), which was 
followed in Gontih v. Thanda (2), by Fletcher & Richardson, JJ. on 
22nd July, 1914. It is not necessary for our present purpose to 
make a choice between the two classes of cases, one of which places 
a limited construction on section 85 and holds it to have been 
enacted for the benefit of the superior landlord, while the other 
places a wider construction upon the section and allows a stranger 
to avail himself of its provision to defeat the title of a grantee who 
had not obtained possession before or after the grant. Apart from 
the conflict on this point, there is no serious doubt as to two pro* 
positions, namely, firsts that the title of a grantee, who can fall 
back upon prior possession as tenant or otherwise, cannot be de- 
feated by mere proof of contravention of section 85, and, secondly^ 
that, as between grantor and grantee, the rule of estoppel applies, 
when the elements essential to attract its operation are proved to 
exist. In the case before us, as we haVe already explained, the 
defendants are precluded by the doctrine of estoppel from asserting 
that their obligations are other than those set out in the lease of 
the 27th August, 1896, on the strength whereof they obtained 
possession from their grantors. In this -view, the decree of the 
Subordinate Judge cannot be supported. 

We have finally to consider the question of the measure of 
damages. The defendants dispute only the first two items claimed 
by the plaintiffs. The first item must obviously be disallowed ; the 
plaintiffs cannot claim the value of the prooerly lost to them as 
also the sale-proceeds which simply represent the property trans- 
formed into money. As regards the second item, the claim is clear- 
ly excessive. As between the plaintiffs and the defendants, the 

C 

property may be deemed to be a tenure ; but the only reliable 
evidence as to the market value of a permanent tenure, which comes 
from the side of the defendants, is, that it sells for 13 years pur- 
chase. As the net profit derivable by the plaintiffs was Rs. 150 a 
year, the value cannot be estimated at a higher figure than Rs. 1950. 
The appeal will consequently be allowed, and the plaintiffs will have 
a decree for Rs. 4318 with interest thereon at 6 per cent, per annum 
from the date of the institution of the suit to the date of realisation. 
The plaintiffs will also have their costs, in proportion to the sum 
decreed, both here and in the Court below. 

A. T. M. App^alUmti. 

(I) (1910) 13 C. L. J. 649 (*) (1914) *4 C. L. J. S39i 
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Abaadonineat — Sale of a portion of occupancy holding — Original tenant re* 

maining in possession as under-raiyat ; See Rent» suit for ... I13 

Abdication of Mohantship in favour of a disqualified person, effect of ; See 

Religious endowment ... ... ... ••• II6 

Accoont, suit for — Principat and agent — Proprietor appointed by a co*proprietor 
as common manager for payment of debts on the estate^ whether an agent 
of the tatter and^ on his deaths of his sons — Limitation — Indian LimU 
tation Act ( XV of Sec, 8 and Sch, /Z, Art, 8 g — Demand — Dis- 

charge and minority of fbme of the claimants to an account. 

In 1894 one N. M. a part proprietor of an estate, entered into an agreement 
with his co> proprietor the respondent under which the latter was ap- 
pointed agent for the purpose of collecting rents and profits from the 
estate, in order gradually to pay off a heavy debt, rendering accounts of 
his management to N. M,, who died in July 1899 leaving three sons, two 
of whom were minors. For about two years after the death of N. M,, 
the respondent continued to manage the estate as before. The agency 
was terminated by a notice dated the 1 6th January 1902. In September 
1904 the three sons sued the respondent claiming an account for the 
whole period of the agency. The Subordinate Judge ordered an account 
from Sraban 1303 B. S., to Magh 130S, B. S. (July-August 1896 to i6th 
January X902), but the High Court on respondent’s appeal limited the 
account to five months, Bhardra to Magh 1308 B. S. : 

Ife/df that in the absence of any cross-appeal to the High Court or of any 
memorandum such as is required to be filed under section 561 of the 
Code of Civil Procedure, 1882, it was not competent for the plaintiff to 
get in this appeal any further remedy than the restoration of the order of 
the Subordinate Judge, and, that, having regard to the fact that It was 
not contended that after the death of N. M. the position of the respondent 
was altered or that he became trustee in place of an agent. Art. 89 of 
Sch. II of the Indian Limitation Act, applied and the order of the 
Subordinate J udge should be restored. 
jffeldf also, that inasmuch as the two plaintiffs who were minors did not 
come of age until after suit and the appellant who was of age was not 
capable of^giving a discharge which would bind the two minors, section 
8 of the Indian Limitation Act 1877, did not apply. 

The High Court acting on paragraph 3 of the plaint held, that from its 
language the Court must suppose that demands were going on as lung as 
the business was in existence, although the dates of the demands were 
not given or proved ; 
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that there was nothing in the pleading which would justify the 
inference which the High Court had draMm, and in the absence of evi- 
dence no such inference could probably be drawn adversely to the claim 
of the plaintiffs. Nobln Chandra Barua v. Chandra Madhab Barua 
Accounts, luit for — Provincial Small Cause Courts Act^ Schedule I/^ Art. 
—Small Cause Courts jurisdiction of- — Suit, nature of. 

A suit for recovery of a certain sum of money on the allegation that upon 
settlement of accounts the amount would be found due from the defen« 
dant, was instituted in the Court of Small Causes : 

Ileld^ that it was a suit for accounts within the meaning of Art. 31 of the 
Second Schedule of the Provincial Small Cause Courts Act, and that 
treated as such it was beyond the jurisdiction of the Court of Small 
Causes. 

Held further^ that the true nature of a suit cannot be altered by the form 
in which the claim is laid in the plaint ; the matter is essentially one of 
substance. If in the order to grant relief to the plaintiff, it is necessary 
to take accounts, the suit is one for accounts within the meaning of 
Art. 31, although the plaintiff may have chosen to put a dehnite money 
value upon his claim. 

Whether a suit is one for accounts within the meaning of Art. 31 must 
depend upon the relation in which the parties stand to each other, and 
the nature of the investigation required to afford relief to the plaintiff. 
Kallas Chandra Mandal v. Kiranendu Qhose 
Acquisition, if means compulsory acqusition ; See Calcutta Improvement Act 
■ - ■ for recoupment and taxation for purpose of recoupment, distinction 

between ; See Calcutta Improvement Act 

of land, compulsory, for th*; purpose of recoupment ; See Calcutta 

Improvement Act ... ... ... ... ... 

Act, construction of — ^Judicial decision on the meaning of other Acts — Acts 
similar in scope and purpose — Acts couched in different terms ; See 


Calcutta Improvement Act 
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■ ■' ■ XLV of i860. Sec. 504 ... 
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I of 1872, Sec. 137 
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— IX of 19089 Sch. I. Art. 144 
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— Ill of 1909, Sch. II. Cl. (18) 

VIII B. C. of 1869, Sec. S3 ... ...* 

— - III B. C. of 1884, Secs. 44, 45, 230, 271, 353 ... 

Ill B. C. of 1899, Sec. 286 

III B. C. of 1899, Secs. 341, 617, 618, 619 

B. C. of 1911, Preamble ... 

V B. C. of 1911. Secs. 2, 36, 39, 409 4I» 42, 43» 44> 47f 49f So, S^, 

689 69, 78, 81, 82, 839 84, 88, 89, 122, 123, 124, 125, 155, 156, 160 ... 

— V. B. C. of 1911, Schedule ... 

Additional evidence produced after arguments heard — Admission of such 
evidence, if proper ; Appellate Court 
Administration of Justice Regulation, 1781, Secs. 46, 84 ; Legal practi- 
tioner ... ... ... ... **. . 

■■ suit — Plaintiff suing on behalf of himself and others — Suit, if 

can be dismissed, on payment of the plaintiff*s debt ; Court- fee 

— .■I....,,, suit — Rights of other creditors, not being plaintiff ; 

O^ourt— fee ... *•. ... ... 

" suit, nature of ; See Court-fee 

■ — suit by creditor — Action for account — Court-fees Act, Sec. 7 

(IV) (f) ; See Court-fee ... ... 

Adverse possession, title by — Lessor and lessee ; See Landlord and tenant ... 
Agreement to hire machinery, with an option on the part of the hirer to pur- 
chase — Stamp Act, Sch- 1. Art. 5 (c) ; Stamp duty 
Alienation, involuntary ; See Ejectment 

*Any other act,’ meaning of ; See Stamp Act, Sec. 64 Cl (c) 

Appeal — Rent suit not exceeding 100 rupees in value — Decree^ execution of — 
Order passed in execution proceedings by the District Judge ^ if appealable 
— Bengal Tenancy Act ( VIIT of i 88 s). Sec. 

No appeal lies to the High Court against an order passed by a District 
Judge in execution of a decree passed in a suit instituted by a landlord 
for the recovery of rent, where the amount claimed in suit did not exceed 
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hundred rupees^ and the order did not decide any of the special 
questions referred to in section 153 of the Bengal Tenancy Act, Kamar 
Prafulla Krishaa Deb v. Noslbannessa Blbi 

■■■ " — ■■ — Right to appeal by a person not challenging the finding against him— 
Ills right to maintain the appeal — Suit for a declaration of title to im^ 
movable property by a person in possession — Rinding against defendants 
plea of adverse title ^ 

In a suit for a declaration of title to immovable property by a plaintiff in 
possession, by virtue of a deed of gift executed by a Hindu widow with 
the consent of the reversioners, the Court of first instance found against 
the title set up by the defendant on the strength of a will executed by 
the husband of the Hindu widow, held also that the will set up was never 
executed and the deed of gift was genuine and decreed the suit. The 
defendant then appealed but at the hearing of the appeal he only con- 
tested the genuineness of the deed of gift but he did not dispute the 
correctness of the finding of the lower Court as to the alleged will. 

Held^ that the suit being not for the ejectment of a defendant who was in 
possession, but only for declaration of title by a plaintiff who was in 
possession, it was not for the plaintiff to prove a better title in himself to 
the possession of the property than the title of the defendant. 

Held also^ that the defendant not having contested the decision of the first 
Court as to the genuineness of the will set up by him before the appellate 
Court and the first Court having found that the defendant had no title, 
the plaintiff appellant was to succeed and the defendant had no right to 
contest the declaration in favour of the plaintiff. ChandHka Bakbsh 
Singh n. Ra]a Indar Blkram Singh 

■ Suit for rent — Bengal Tenancy Act {F'dlf if iSS^) section iS 3 (h) — 

Question of conflicting title no^ decided by primary Court — Appeal if lie s^ 
to the first appellate Court — Rirst appellate Court deciding question of 
conflicting title — Second appeal* 

No appeal lies from a judgment passed by a Judicial Officer specially 
empowered by the local Government to exercise final jurisdiction under 
section 153 Bengal Tenancy Act, when none of the special questions 
mentioned in the section and in controversy between the parties has been 
actually decided by him. 

In a suit for rent valued at less than Rs. 50, the defendant pleaded that 
the plaintiff was his benamdar. The Munsiff, who was empowered to 
exercise final jurisdiction under section 153 Bengal Tenancy Act, dis- 
missed the suit on the ground that the plaintiff failed to prove realiza- 
tion of rent from the defendant in previous years without determining 
the question of title. Against that decision an appeal was preferred to 
the District Judge and an application for revision was also made to him 
in the alternative. The District Judge held that the appeal was com- 
petent and decreed tfie suit on the merits ; 
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Hetd^ that although no appeal lay from the primary Court to the first 
appellate Court, a second appeal lay from the latter Court to the High 
Court. 

Per Sanderson^ C. J . — second appeal lay to the High Court as a 
question of conflicting title within the meaning of section 153 Bengal 
Tenancy Act was decided by the District Judge. 

Per Mookerjee^ — A second appeal lay to the High Court in accordance 

with the principle that where jurisdiction is usurped by a Court in pass- 
ing an order against which an appeal would lie if it had been passed 
with jurisdiction, an appeal against the order cannot be defeated on the 
ground that the order was made without jurisdiction. 

As the appeal to the first appellate Court was incompetent, the High 
Court sent the case back to the District Judge to deal with the applica« 
tion under the proviso of section 153 Bengal Tenancy Act. Kallpada 
Karmakar v. Shekhar Basiol Dasya * 

, right of, by a person not challenging the finding against him — His 

right to maintain the appeal — Suit for a declaration of title to immov- 
able property by a person in possession — Finding against defendant’s 
plea of adverse title ; .SV^ Appeal 
- by some of the parties, effect of ; See Review ... 

— ■ to Privy Council — Civil Procedure Code (Act V of igo8)^ Sec, zro^ 

para^ ^ — Property in dispute , value of- — Valuation^ how to be determined 
— Valuation in the plaint^ whether estops the plaintiff — Admission^ if 
rebuttable. 

Under the second paragraph of section no of the Code of Civil Procedure, 
the date of the decree or final order from which the appeal to His 
Majesty in Council is to be made is the material date, and as such the 
valuation of the property at the date of the institution of the suit is 
immaterial. t. 

The fact that the plaintiff valued his suit in the Court of the first instance 
at a sum less than Rs. 10,000 and paid Court-fees accordingly, does not 
debar him from raising the point that the property which is in dispute 
in the appeal to his Majesty in Council is in fact valued at more than 
that sum. At the most it could only be taken as an admission, and it 
was one that might be rebutted by subsequent evidence. Surendra Nath 
Roy V, Dwarka Nath Chuckerbutty ... 

' to Privy Council — Subject matter of appeal, method of valuation — 
Value of land mortgaged or value of mortgage ; See Mortgage suit 
Appellate Court — Civil Procedure Code {Act V of xqo8)^ O, 41 r, 2 ^ — Addi- 
iional evidence^ produced after arguments heard — Admission of such 
evidence by the appellate Courts if proper — Reasons not recorded for 
admission of the evidence^ effect of. 

An appellate Court ought not to admit in evidence documents produced by 
a party after the appeal has been heard, arguments have been addressed, 
and judgment has been reserved, inasmuch as the other party thereby 
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gets no opportunity of rebutting the evidence contained in the documents, 
and his pleader also has no opportunity of arguing the effect of them. 

The judgment of the appellate Court is also to be set aside where no reason 
has been accorded for the admission of the additional evidence as 
required by order 41 rule 27 of the Code of Civil Procedure. Qajadhar 
Prasad v. Musammut Lohia aitas Labhla ... ... 457 

Appellate Court, duty of — Party, transposing of — Civil Procedure Code (1882), 

Sec. 586 ; Limitation ... ... ... ... i 

decree, effect of — Appeal dismissed for default ; Ejectment* 

decree for ... ... ... ... ... ... 523 

Application — Civil Procedure Code {Acl V of rgoS)^ 0 » Rr. 4^ g and 
O. XL VT/f r. I. — Application for restoration — Alternative prayer for 
review — Provincial Small Cause Courts Act (IX of z<?^7), Sec. 17 — 

Deposit of security. 

A suit was dismissed for the plaintifl’s default in the presence of the 
defendant. The plaintifS then made an application under O. IX rules 
4 and 9 for restoration and rehearing. Again there was a default and 
the case was dismissed in the presence of the defendant. The plaintiffs 
then again applied for restoration under O. IX, rule 9 with an alternative 
prayer for treating the application as an application for review : 

Held^ that an application for the restoration of a case under O. IX, rules 4 
and 9 may be treated as an original application which has to be numbered 
as a separate miscellaneous case and decided upon evidence on the merits. 

Held further^ that O. XLVII, r. i of the Code of Civil Procedure applies 
to all orders of the Court which may be reviewed under certain 
circumstances. 

The provisions of section 17 of the Provincial Small Cause Courts Act with 
regard to deposit of security have no application to a miscellaneous 
application of this kind. Bepjp Beharl Shaha v, Abdul Barik ... 446 

• for restoration of a case — Alternative prayer for review — Civil 

Procedure Code, O. 9, Rr. 4, 9, O. 47, R. i ; See Application ... 446 

— ■■■ for review — High Court judgment — Limitation Act, Sec. 12 ; 

See Limitation ... ... ... ... ... 235 

Assam Land and Revenue Regulation* Secs. 63, 70, 71 — Sale for arrears of land 
revenue — Defaulter — Title acquired by adverse possession ; See Pur- 
chaser* rights of ... ... ••• .... 60 

— Sec. 70 — Sale for arrears of revenue — Deli- 
very of symbolical possession — Effect on person in adverse possession 
for less than statutory period ; See Limitation ... ... ... 62 

■ " , Sec. 80 — Date* when sale became final — Sale 

certificate stating the dale of confirmation of sale \See Limitation ... 62 

Assignment* If ad fnvitum — Execution sale directly due to voluntary act of the 

lessee — Mortgage* execution of ; See Ejectment ... ... 40 

Attachment — Debt payable to the Judgment- debtor outside the jurisdiction by 
a person not resident within the jurisdiction of the executing Court — 

Decree for money ; See Decree* execution of 
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Att€8fation» proof of, if necessary, as against other parties not admitting execu- 
tion — Admission of execution of mortgage-bond by the sole mortgagor — 
Svidence Act, Sec. 68 ; See Mortgage 

— — , what does it prove ; See Hindu widow 

- " of deed, if by itself creates estoppel against or imply consent of 

the attesting reversioner ; Hindu widow 
BalragI Asthal — Disqualification by marriage % See Religious endowment 
Beoaml transaction — Test — Evidence ; See Limitation 

Bengal Monfclpal Act, Sec. 353 — Order or consent by the Chairman — Report 
^ of outdoor inspector, with Chairman’s remark ; See Chairman, 
pov^ers of ... ••• 

Bengal Tenancy Act, if a complete Code as regards law of landlord and tenant 
— Law of contract — Doctrine of equity jurisprudence ; See Sub-lease ... 

. „ , Sec. 5 Cl. (S) — Presumption — Burden of evidence ; See 

^Tenancy .«• ••• • ... 

Sec. 5 Cl. (Sh applicability of — Tenancy of 126 bighas 

sub-divided into two tenancies before the Bengal Tenahcy Act came into 
operation ; See Tenancy... ... ... , 

' Sec. 5 Cl. (5), if a provision of substantive law ; See 


Tenancy 


100 bighas 
Tenancy 


— Sec. 5 Cl. (S)* If limited to cases of tenancy of more than 
in existence at the date of the institution of suit ; See 


- Sec. 5 Cl. (S)» If restricted to suits or proceedings between 

landlords and tenants under the Act ; See Tenancy ... ... 

— Sec. 23 — Temporarily unfit for the purposes of the 

tenancy ; See Injunction 

Sec. 30, if applicable to a case where rent is paid partly 


in cash and partly in kind ; See Rent, enhancement of 
... Sec. 85 — Sub-lease registered in contravention of the 


section — Sub-lessee given possession — Sub-le^ec, if dispossessed, can 
recover possession ; See Sub-lease ... 

Sec. 85, grant in contravention of — Sub-lessee’s prior pos- 
session — Sub-lessee, if can be dispossessed ; See Sub-lease ... 

Sec. 85 (i) — Sub-lease for more than nine years — 

Grantee’s only title — Suit by grantee to recover khas possession, if 
maintainable — Stranger in possession ; See Sub- lease ... ... 

,■■■ ,■■■■■■ I ■ - Sec. 106 — Revenue officer, jurisdiction of — Suit for dec- 


laration of title and for recovery of possession ; See Bengal Tenancy 
Act, Secs. 106, 109 *■* ••• 

Secs. 106, 109. 


Suits for declaration of title and for recovery of possession are entirely 
foreign to the jurisdiction of the Revenue officer uhder Sec. xo6, of the 
Bengal Tenancy Act, his work being limited to entries in the record of 
rights. 

Section 109 of the Bengal Tenancy Act is a bar only in respect of matters 
which are legally the subject matter of the iiivestigation made under 
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Beofal Tenney Act — {Cmfd.). 

Chapter X of the Act and of decisions thereunder. Aswlnl Ktffliar 

Aich 9 . Sarada Charao Basa ... ... 79 

■ ■■ ■ ■ ■■ ■ » Sec. 109 bars what kinds of suits ; See Bengal Tenancy 

Aictj Sees. lodj 109 ••• ••• ••• 79 

— ■■■■■ " Sec. 153 ( 3 ) — Question of conflicting title not decided 

by primary Court — Appeal, if lies to the first appellate Court — First 
appellate Court deciding question of conflicting title — Second appeal ; 

See Appeal ... ... ... •- 235 

■ ■ Sec. 155 — Court, if can entertain an application for 

enlargement of time after the decree-holder has applied for execution ; 

See Ejectment, suit for ..^ .... ... ... $23 

■ - — ■ Sec. 15s — Tenancy, how long continues ; See Ejectment, 

suit for . M. ... ..•* ... mm . M. S^3 

— — - Sec. 15s, if can be invoked by a purchaser in execution 

sale of permanent teniwe — Permanent tenure forfeited by a condition in 
the lease ; See Ejectment ... ... ... ... 40 

Sec. 160 hi. (9) — Permission to create interest of a parti- 
cular description, if sufficient — ‘Express permission* ; See Sub-tenancy... 180 

M — Sec. 188 — Purchaser in execution sale of permanent 

tenure, if can be ejected by fractional landlord — Permanent tenure for- 
feited by a condition in the lease ; See Ejectment ... ... 40 

■ - — • Sch. III. Art. I — Limitation Act, Sch. I. Art. 142 — 

Suit against purchaser in execution sale of permanent tenure — Perma- 
nent tenure forfeited by a condition in the lease ; See Ejectment ... 40 

Breach of peace, actual, if necessary — Insult ; See Breach of peace 137 

Breach a/ peace — Insult — Breach of peace^ if to be actual — Indian Penal Code^ 

Sec. SOf — Criminal Procedure Code^ Sec. 4.83, 

The ingredients essential for a conviction under section 504 of the Indian 
Penal Code are threefold, first, intentional insult, secondly, provocation 
therefrom, and, thirdly, intentfon that such provocation should cause, or 
knowledge that such provocation was likely to cause the person so in- 
sulted to break the public peace or to commit any other offence. 

Insult may be inferred not merely from the words used, but also from the 
tone and manner in which the words are spoken. 

The law makes punishable an insulting provocation which under ordinary 
circumstances would cause a breach of the peace to be committed, even 
though in the particular case the person insulted does not commit a 
breach of the peace. Jaykrlshna Samanta v. King-Emperor 137 

Barden of proof — Sale by Hindu widow — Lapse of time ; see Hindu widow 487 

— of proof that the disputed land is Chowkidari Chakran land ; see 

Permanent Settlement • 296 

Calcotta ImproTcment Act — Calcutta Improvement Act {V of igzi B, C.), 
preamble^ sections a, 36, pg, 40, 41 , 42^ 43, 44, 47, 48, 4^^ jo, ja, 68, 

6g, 78, 81, 8a, 83, 84, 88, 8g, zaa, 123, za4, zas, tsS, Z56 and z6o and 
Schedule — Cedcutta Municipal Act (III of z8gg B. Ofj, section 3 {37 ) — 

Zand AcqsnsUion Act {/of zSgq), sections 6 (3) and as— Indian Coun^ 
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Calcutta Improvement Act — (Contd,^ 

ctis Acty iS6r (24 and Viet. Ch section 4J Recoupment — 

Taxation — Finance — Acquisition^ by agreement — Acquisition , compul- 
sory- Acquisition^ abandonment of — Surplus land^ disposal of — Affected 
— J,ay out — Relay out — Providing building sites —furisdiction — Sanction^ 
notif cation of — Duly framed and sanctioned — Street — Area — Suit^ bar 
of~Civil Cot^rt^ jtirisdiction of— -Trustees^ powers of — ^Ultravires — 
Statutes^ construction of — Executive authorities — Legislature^ delegation 
by, to executive — Improvement scheme^ 

The Calcutta Improvement Act docs not authorize the Trustees to acquire 
land compulsorily for the purpose of recoupment. Section 69 is the only 
provision in the Act for compulsory acquisition and under that section 
land can be compulsorily acquired only for carrying out any of the 
purposes of the Act. Recoupment is not one of the purposes of the Act 
which are enumerated in the Preamble and are formulated in detail in 
sections 36, 39 and 52. ' t 

Sections 41, ^2, 78, 81, 122 and 123 do not by necessary implication autho- 
rize the compulsory acquisition of land for recoupment. 

Sections 41 and 42 specify matters which must or may be provided for, in 
an improvement scheme 5 tliey do not confer a right to acquire land 
compulsorily. 

Sections 78 and Si treat of abandonment of acquisition of unnecessary land 
and disposal of supernuous land respectively ; neither section creates a 
right to acquire land compulsorily. 

Sections 122 and 123 relate to methods of account and do not touch the 
question of right of compulsory acquisition for recoupment. 

The trustees arc not competent to initiate a street-scheme for one of the 
purposes mentioned in section 39 and specified in their resolution, and 
then proceed with the scheme as if they had assumed jurisdiction for a 
different purpose. 

c 

The area which is intended to be benefited by a street-scheme must be first 
determined under section 39, and then the scheme has to be drawn up 
with reference to the elements mentioned in section 40. The area so 
determined is larger than the land to be acquired for the execution of the 
improvement works. 

The expression ‘providing building sites’ in section 39 means making it 
possible to use as building site land which cannot be now used as building 
site ; it does not mean buying up land already fit for building site, pulling 
down houses existing thereon and selling the land at a profit for erection 
of buildings. 

The expression ‘laying out or relaying out’ in section 41(b) cannot apply to 
the entire land comprised in the area intended to be benefited by a street- 
scheme. 

The expression ‘Street’ does not include the abutting lands on both sides 
and the houses thereon, as it does in the English Local Government Act, 
1S5S ; it has the same meaning as in section 3(37) of the Calcutta Muni- 
cipal Act. 


Page. 



VoL. XXIV.] 


INDEX OP CASES. 


559 


Calcutta Improvement k.ct^{Contd .). 

The term ‘affected* in sectton 42(a) means neither ‘beneficially affected or 
improved in value* nor ‘prejudicially affected or impaired in value*, 
but signifies ‘acted upon physically or materially.* Land is .‘affected by the 
execution of an improvement scheme within the meaning of section 42(a) 
when by the construction of the improvement works, there is a physical 
interference, with any right, public or private, which the owner is en- 
titled to exercise in connection with that property. 

Section 49(2) does not bar the jurisdiction of the Civil Court to determine 
whether the Trustees have or have not acted in violation or excess of 
statutory authority. As sections 155 and 160 show, section 49 does not 
bar suits of all descriptions ; it merely shows that after the publication of 
the notification of sanction by the Local Covernment, it must be assum- 
ed that the scheme has been framed and sanctioned duly, that is, in 
conformity with the procedure prescribed by the Act. 

Section 156 does not apply to a suit brought not because of an act done but 
for the purpose of an injunction to restrain an act threatened to be done. 

The term ‘acquisition* does mot necessarily mean coinpiilsory acquisition 
under the provisions of the Land Acquisition, Act ; sections 68 and 69 
indicate the distinction between acquisition by agreement and compul- 
sory acquisition. 

In any concrete case, if the competence of the Board to compulsorily 
acquire land, is called in question, the test to be applied is, whether the 
land is proposed to be acquired for carrying out one or other of the 
purposes of the Act as indicated in the Preamble and developed infsec- 
tions 36, 39 and 52. 

Mode of construction of Statutes which confer on a corporation extensive 
powers of interference with private rights explained. Where the objects 
of the Statute do not obviously imply such an intention, it must be 
presumed that the Legislature does not desire to confiscate i:>rivate 
property or to encroach upon piivatc rights ; it is expect ed that if the 
Legislature intended to confer on the executive authorities unlimited 
powers of interference with private rights, it would manifest its intention 
plainly in express words, at any rate by clear and necessary implication. 

Distinction between acquisition for recoupment and taxation for purpose 
of recoupment explained. When a proposed acquisition is abandoned on 
condition of periodical payment by the owner of a sum fixed in perpetuity 
or the payment in lump of the capitalised value thereof, a tax is in 
essence imposed on the land ; such a tax can be validly imposed only 
with the sanction of the proper authorities duly obtained under section 43 
of the Indian Councils Act, 1861, and the statute imposing the burden 
must do so in clear and unambiguous language. 

Proper use of judicial precedents explained ; they are of value only in so 
far as they enunciate principles* No useful purpose is served, when a 
question arises as to construction of an Act, by reference to judicial 
decisions on the meaning of other Acts which, though similar in scope 
and purpose, are couched in different terms and provide machinery of 
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a diflferent type to carry out their objects. Trustees for the Improvement 
of Calcutta n. Chandra Kanta Ghosh ... 246 

■ ■■■'■■ , Sec. 39 — ‘Providing building sites* ; See Calcutta 

Improvement Act ... ... ... ... *4^ 

^ Sec. 42 {a) — ‘Affected* ; See Calcutta Improvement 

^Vet ... • .. ... ^. 1 . 24^ 

■ ■ ■ ■ ■ ■' t Secs. 41, 42 — Land, compulsory acquisition of ; 

.Sr/ Calcutta Improvement Act ... ... ... 246 

■■■■ I, ^ Sec. 41 {b) — ‘Laying out or relaying out* ; See 

Calcutta Improvement Act ... ... ... ... 246 

■ — — 9 Sec. 49 (2) — Jurisdiction of Civil Court, if barred — 

Trustees acting in violation or excess of statutory authority. See Calcutta 
Improvement Act ... ... ... 246 

- " ■■■' ' - , Sec. 69 — Compulsory acquisition of land ; See 

Calcutta Improvement Act ... ... ... ... 246 

■ , Sec. 156 — Suit for injunction *to restrain an act 

threatened to be done ; See Calcutta Improvement r\ct ... ... 246 

Calcutta Municipal Act, Sec. 286 — House-drain made by the owner of the 

adjoining premises for outlet of water ; See House-drain ... ... 358 

Certlficate-holder*8 right to appeal — Certificate proceeding on a wrong prin- 
ciple ; See Mortgage suit ... ... ... ... 303 

Certificates of shares — ‘Goods* — ‘Documents of title to goods* — Contract Act, 

Sec. 178 ; See Goods, meaning of ••• ... ... 335 

Chairman, consent of, if validates act done by the Vice-Chairman ; See Chair- 
man, powers of ... ... ... ... ... 57 

■ ' -, powers of- — Order or consent of the Commissioner — Order or consent ^ 

if to be under the seal of the Municipality — Consent of the Chairm 1 if 
validates Act done by the Vice-Chairman — Bengal Municipal Act^ 

Sees. 44, 4S, 2JO, 371, 3 S 3 - 

A report having been made by the outdoor inspector of a Municipality the 
accused was prosecuted under section 27 1 of the Bengal Municipal Act 
for having disobeyed a requisition under section 230 of the Act. In the 
remarks column of that report, which bore an eight-anna stamp, occurred 
a .remark by the Chairman of the Municipality by which he submitted it 
to the District Magistrate with a recommendation to prosecute the party 
under sections 230 and 27 1 of the Act. The outdoor inspector was 
subsequently examined before the Magistrate. The accused was (*ien 
convicted of the offence : 

Held that, the Chairman of the Municipality was not in the position of the 
complainant, and the report could not be regarded as a petition of 
complaint, although it bore an eight-anna stamp. 

Held also, it was clearly an order or consent by the Chairman as represent* 
ing the Commissioners, within the meaning of section 353 of the Act, 
inasmuch as the sanction for prosecution of a public authority need not 
be under the seal of that authority. 
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ffeU further, that although in the case notice against the accused was 
issued on the authority of the Vice-Chairman, there was a sufficient 
compliance of the law as express consent of the Chairman was subse- 
quently obtained as indicated in the remarks column aforesaid. Chairman 
of Hooghly-Chinsurah Manlcipallty v. Kriato Lall Mallik 

Charge to Jury— Indian Penal Code, Sec. 243, offence under ; Misdirection 

Chowkldari Chakran land — Zemindar’s right to resume ; S€e Permanent 
Settlenaent ••• ••• 

Civil Procedure Code (1882), Sec. 462 — Compromise of a suit wherein both 
plaintiff and defendant were minors — Sanction on behalf of minor plain- 
tiff — Compromise, if binding on minor defendant ; See Compromise 

— ( 1882), Sec. S 39 — Matters to be considered in framing 

a scheme of management ; See Mahomedan Law-Trusts ... 

— — -(1882), Sec. 530 — Trustees, appointment of — Manage- 
ment, scheme of ; 5 '^^ Mahomedan Law — Trusts 

— (1882), Sec. 586 — Party, transposing of — Appellate 

Court, duty of ; See Limitation ... 

- — ' ■ ' , Sec. TO — ‘Matter in issue’ ; See Suit, stay of 

— .. — ^ Sec. TO — Suit for rent — Previously instituted suit for 

rent for antecedent period ; See Suit, stay of ... 

— ■ ■ , Sec. TO, object of ; See Suit, stay of 

■, (1908), Sec. no — Appeal to Privy Council — Subject 

matter of appeal, method of valuation — ^Value of land mortgaged or value 
of mortgage ; Mortgage suit 

^ Secs. 148, 149 — Court’s discretion, if can be challenged 

in appeal ; See Court Fees, deficiency of ... ... 

— - - ■ , O. 7 P- 10 — Plaint, return of — Permission to refile in 

proper Court — Order allowing further time, if valid ; See Limitation ... 

■■ , O. 21 R. 22 — Omission to give notice — Proceeding, 

nature of ; See Ejectment, suit for ... 

, O. 23 R. I Sub-R. 3 ; See Suit, withdrawal of, without 

lea^re, effect of ... ... ... ... ... 

■■ ■ ' ■ ' ' ■ O. 4T R. 27 — Reasons not recorded for admission of 

evidence; Appellate Court ... ... ... ••• 

■ ■■ ' O. 47 R. I, applicability of, to orders ; See Application 

■ ■ ■ ■, O. 47 R. 2 — 'Where the ground of such appeal and the 

review are based on the same ground’ — Appeal by some of the parties — 
Non-appealing party, if can apply for review t See Review ... 

Compensation — Removal of fixtures by Calcutta Municipal authority — Whether 
payment of compensaiton is a condition precedent to such removal — Court 
by which claim to such compensation is cognisable — Whether before 
removal a suit will lie to declare right to compensation in case of removal 
— Cakutta Munieiped Act {Bengal Act III of idgg) Secs^ 341^ 61 6iS^ 

The Calcutta Municipal Act provides that the Corporation shall compen « 
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Compensatfon — ( Contd.). 

sate every persoa who suffers damage by the removal of fixtures erected 
before June l, 1863. 

The Corporation served I with notices uuder section 341 to remove certain 
structures and thereafter obtained orders from the Magistrate for their 
demolition, but took no steps to enforce those orders. J brought a 
regular suit in the Court of the Subordinate Judge against the Corpora- 
tion claiming (i) declaration that the fixtures were erected before June i, 
1863, (*) declaration that she was entitled to compensation for the loss 
she would suffer by their removal, (3) declaration that the Corporation 
could not remove them till compensation was paid, (4) that the Court 
should fix the amount of the coir pen sat ion, and (S) an injunction 
restraining removal till the compensation was paid : 

Heldy that on the true construction of section 341 ( 3 )» the assessment of 
compensation was not a condition precedent to the demolition of the 
structures. 

Held^ also^ that Courts other than the Small Cause Court were, by section 
617 debarred from fixing the compensation, and •therefore as the suit 
sought relief under any but the first two heads, it was misconceived, 
but that J was entitled under section 42 of the Specific Relief Act, to a 
declaratory decree for the first two claims, the Corporation having 
denied her right to compensation until the hearing of the appeal against 
the decree of the Subordinate Judge. Azeeza J. S. Joseph The 
Corporation of Calcutta .»• ... .*• *.* 

Complaint — Criminal Procedure Code, Sec. 4 (A) — False charge preferred to 
Police — No judicial investigation thereof by Court ; See Sanction to 
prosecute ... ... ••• •»« 

Complainant — Report of outdoor inspector, bearing an eight-anna stamp — 
Remark of the Chairman ; See Chairman, powers of 
Compromise — Ctml Procedure Code (i88a)y Sec. 462 — Plaintiff and defendant^ 
both minors — Sanction on behalf of minor ^plaintiff- — Compromise not 
binding on minor defendant — Leave of the Court— Joint contract^ liabi^ 
Uty of a promisor* 

Where both the plaintiff and the defendant to a suit were minors and the 
suit having been compromised, the Court sanctioned the compromise on 
the application of the plaintifTs next friend : 

ILeld^ that the requirements of section 462 of the Code of Civil Procednre, 
1882, had not been observed in protection of the minor defendant, and 
consequently the plaintiff could not enforce the compromise against him. 
One of two joint promisors could not plead the minority and consequent 
immunity of the other as a bar to the promisee’s claim against him. 
Jamna Bai Saheb Mohltal Avergal 9 . Vasanfa Rau Ananda Rao Dhybar... 
Compromise, if binding on minor defendant — Compromise of a suit wherein 
both plaintiff and defendant were minors — Sanction on behalf of minor 
plaintiff— Civil Procedure Code (1882), Sec. 46a ; see Compromise 
Compulsory acquisition of land — Calcutta Improvement Act» Sec. 69 ; See 
Calcutta Improvement Act 
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■ » — acquisition of land for recoupment ; See Calcutta Improvement 

^^Ct ••• ••• 2^46 

Concurrent sentences — Different trials — Tilegal order— Jait Code^ Ruie 
JSxpi. I — Criminal Procedure Code^ Secs, (z) and J97. 

An order directing that the sentences in two different cases do run con« 
currently, is illegal. 

Section 35 (i) of the Code of Criminal Procedure authorises a court to 
direct that several punishments passed on an accused for two or more 
distinct offences do run concurrently only when such sentences have 
been passed on him at one trial. It is not competent to a court to give 
such a direction when the sentences have been passed in different trials, 
kamal Mandal Klng-Empcror ... ... ... ••• 54 

Contempt of Court- -Disciplinary powers, exercise of; See Legal practi- 
tioner ... ... ... ... 190 

of Court — Miscontfuct of the legal practitioner in the presence 

of the Court ; See Legal practitioner ... ' .... .... 190 

Continuity of a transferable tenure, if affected by sub division or by con- 
solidation ; See Permanent tenure ... ... 275 

Contract — Proposal with a condition — Acceptance — Compliance with condition 
— Contract to bequeath a village — Specijic performance — Practice^' Special 
Leave to Cross^Appeal. 

Upon the marriage of the appellant in x886, her great aunt, a childless 
Hindu widow, who had brought up the appellant from an early age ami 
was anxious that though married the appellant should continue to live 
with her, agreed that if the appellant and her husband would reside with 
her she would {inter alia) make provision for the appellant by the pur- 
chase of unspecified immovable property for her. The appellant and 
her husband accordingly resided with the great aunt. In 1893 the great 
aunt bought a village in her •own name, but, as she declared, for the 
appellant. As the title of the village was not taken in the appellant’s 
name, her husband became dissatisfied and ceased to reside with the 
great aunt, who in October 1893 wrote to the appellant to the effect 
that the village had been purchased for her and would be transferred to 
her on the writer’s death. The appellant and her husband thereafter 
resided with the great aunt until the great aunt’s death in 1909 : 

Heldt that the letter of October 1S93 was a proposal with a condition 
which was accepted and there was thus a complete and binding contract 
in October 1893, and that there was compliance with the condition and 
the appellant was entitled to recover possession of the village. 

In an appeal to the Judicial Committee by the plaintiff in p. suit against 
three defendants upon a ground of action common to all three, a de- 
fendant who had not appealed from the decree of the Court of first 
instance, but had been made a respondent to an appeal by another 
defendant, and who was out of time for appealing to the Judicial Com- 
mittee, was joined as a respondent and granted special leave to cross* 
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appeal. Sri Raja Malraju Lakalimi Venkayyamma Rao Bahadur v. Sri 

Raja Venkata Naraslmha Appa Rao Bahadnr ... ... 279 

■ to bequeath a village — Proposal with a condition — Acceptance — 

Compliance with condition — Specific performance ; see Contract 279 

Contract Act, scope of ; See Railway receipt ... ... ... 320 

■ ■■ ■■■' ■■■ Secs. 102, X08 — Documents showing title to goods ; See Rail- 

way receipt ... ... ... ... •- 3^0 

Secs. 102, 103, 108, 178 — Stoppage tn transitu — Assignment 

by endorsement of railway receipt by the buyer by way of pledge ; See 
Railway receipt ... ... ... ... 320 

— Sec. 178 — ‘Goods* — ‘Documents of title to goods* — Certificates 

of shares | See Goods, meaning of ... ... ..m. 335 

Co-owner — T'ithy denial of— Joint possession — Ouster^ what constitutes. 

Where the defendants, who appeared to be co-sharers of the plaintiffs as 
regards the land in dispute, had all along been denying the title of the 
plaintiffs, and setting up the interest of a third pafty, and asserted that 
they had been in possession of the land under that person : 

Held^ in a suit for recovery of possession of the land upon declaration of 
title, that the plaintiffs were entitled to a decree for joint possession. 

Per Mookerjee^J, : — Prima facie ^ co-owners are entitled to hold joint pos- 
session of joint property ; consequently, if one co-sharer seeks to defeat 
the claim of another co-sharer to joint possession of joint property, 
special circumstances must be alleged and established so as to justify 
exclusive occupation of the joint property by one of the co-owners. 

A co-sharer who has been ousted from joint property is entitled to recover 
joint possession. 

To constitute ouster a physical eviction is not essential ; if a co-owner is 
in possession on behalf of or under an adverse claimant under such cir- 
cumstances as to evidence a claim of exclusive fight and title and a 
denial of the right of the other co-owners, there is an ouster in law. 

The acceptance by the defendants of a lease of the disputed land from an 
a4verse claimant, and their entry upon the land in assertion of the title 
so derived from the adverse claimant, should be deemed to be an ouster 
of their co-sharers, the plaintiffs. Jatlndra Nath Ray v, Sahidanneaaa 
Khattm ... ... ... 

, when can have exclusive occupation of joint property ; See Co- 
ovrner ... ... ... ... 

Co*owaer*8 possession, when adverse ; Possession... •— 38 

Corporattoii — Private rights, interference of — Statutes, construction of ; See 

Calcutta Improvement Act ... ... ... 246 

Co-sharer, ouster of — Co-sharer accepting lease from adverse claimant ; See 

Co-owner ... ... .»« •«. ••• *65 

C«sts — Dilatory condaet of appeal to Privy Council ; See Hindu widow ... 487 

— — of appeal — Divorce suit — Appeal by wife — Adultery admitted } See 

Guardianship. « » ~ ^ ^ atS 
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Coartf if bound to dismiss an application for execution of decree— Application 

barred by limitation ; Sge Restitution ... ... ... 467 

Court’s order* effect of — Court’s usurpation of jurisdiction and illegal securing 

of possession of fund ; See Decree, execution of... ... — 5.13 

CourMee — Court-fees Act (Vl/F of 1870)^ Sec. f (/) — Administration 

suitf nattsre of - — Vdluaiion for jurisdiction^ 

An administration suit by a creditor is an action for an account within the 
meaning of section 7 (IV) ( Z') of the Court-fees Act. In such a suitf the 
plaintiff is entitled to place his own valuation on the relief claimed and 
the valuation for purposes of jurisdiction is identical with .the valuation 
for purposes of Court-fees« 

An administration suit is in essence for an account and application of the 
estate of the debtor for the satisfaction of the dues of all the creditors s 
the whole administration and settlement of the estate are assumed by 
the Court, the assets are marshalled, and the decree is made for the 
benc6l of all the creditcy^s. Creditors other than the plaintiff, may come 
in under the decree and prove their debts and obtain satisfaction of their 
demands, equally with tfte plaintiff in the suit, and, under such circum- 
stances, they are treated as parties to the suit. If they decline so to 
come in, they will be excluded from the benefit of the decree, and yet 
they will, from necessity, be considered a.s bound by the acts done under 
the authority of the Court. Creditors, who have obtained decrees on 
their claims, should not be formally joined as plaintiffs, unless, it was 
alleged and proved that their interests would be in serious jeopardy, if the 
plaintiff had the conduct of the proceedings. 

But where one creditor sues on behalf of himself and the others for adminfs- 
tration of the estate of the debtor, the defendant may, at any time before 
judgment, have the action dismissed on payment of the plaintitf^s debt 
and all the costs of the action. SasI Bhushan Bose n. Maharaja 
Manindra Chandra Nandy... — ... — 448 

Court-fees — Difficiency of — Civit Procedure Code^ Secs, ^49 — Courfs 

discretion — Diseretion^ if may be challenged in appeal, 

A Judge passing orders under section 149 of the Code of Civil Procedure for 
payment of deficit Court-fees, must be taken on the record as it stands to 
have exercised his discretion as provided by the section x and an appel- 
late Court cannot go into the question as to whether he exercised his 
discretion in making the various orders of payment. Prlyanath Bachher 
V, Meajan Sardar ... ... •«. 88 

Court- fees Act, Sec. 7 (IV) (f) — Action for account — Administration suit by cre- 
ditor ; See Court-fee ... ... ... ••• .... 448 

Covenant, deed of — Right in immovable property not intended to be transfer- 
red — Device for deceiving creditors — Covenant, effect of ; See Limita- 
tion •— ••• X 

>- — ■■■ ■ — , effect of — Right in immovable property not intended to Ixx trans- 
ferred — Device for deceiving creditors ; See Limitation 

— for re-entiy upon an involuntary sale, if valid ; See Ejectment 
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Crifoifial Procedure Code, Sec. 4(h) — Complaint — False cliarge preferred to 
Police — No judicial investigation thereof by Court ; See Sanction to pro- 
secute ... ... ... ••• — 

j Sec. 3S(i), scope of ; See Concurrent sentences 

— , Sec. 122 — Surety, if fit or not — Judicial enquiry ; 


See Surety ... ... ... 

» •, Sec. 144, order under — Period , expiry of — Magis- 

trate, if can expend the period ; See Period, extension of ... 

- ■ Sec, 147 — **Right of use oj any lancP^ — Rigke to 

collect tolas, dispute as to — Criminal Procedure Code^ Sec. 147^ scope of. 

A dispute as regards a right to collect tolas (small perquisites) from a hcct on 
one day every year, is one concerning the right oj use of any land within 
the meaning of section 147 of the Code of Criminal Procedure* 

The words used in section 147 are of wider and more general application 
than those in section 145 of the Code. Sarat Chandra Madak 9. Mobarak 
Mtillik ... ... ... ••• ^ ... ... 

.... - - , Sec. 195 (l) (b) — False charge preferred to Police — 

No judicial investigation thereof by Court ; See Saiihtion to prosecute 

j (Act V of iSgS) Sect 247. 42S— Complainant^ non* 

appearance oj^ though p*esent in Court — Transfer of the case^ complainant 
not aware of— ‘Penal Code (Act XLV of 1866)^ Sec. 426. 

On a complaint, the accused was summoned for trial under section 426 of 
the Indian Penal Code. On the date of hearing both parties appeared 
with their witnesses before the Depvity Magistrate who, however, trans- 
ferred the case to another Bench of Magistrates. Later on in the day 
the case was taken up by that Bench hut the complainant, though he 
was present in the Court with his witnesses, could not appear as he was 
► not aware of the transfer of his case. The Magistrates acquitted tlie ac- 
cused under section 247 of the Code of Criminal Procedure : 

Heldf that section 247 of the Code of Criminal Procedure does not apply 
in such a case. Etim fla]! 9. Hainid ... # ... 

— » Sec. 476 is to be read with section 195 ; See Sanc- 
tion to prosecute 

» Sec. 537 • jf applicable to a case reviewed under 

cl. 26 of the Letters Patent ; See Misdirection ... 

Cross-appeal, not filing, etfect of ; See Account, suit for 
, special leave to ; See Contract 

Cross-cxamloation— fatiy-^Svidence Act (/ of 1872)^ section 1^7-- 
Presidency 7 'owns Insolvency Act (III of /909), clause iSy schedule //, 
proceedings under — Purchaser of part of insolvent's property^ if proper or 
necessary party — Cross-examination by such person^ effect of — Notes of 
public examination of insolvent ^ if admissible against creditor. 

A purchaser from a person who subsequently is adjudicated an insolvent 
is not a necessary or proper party to the proceedings under clause 18 of 
the second schedule to the Presidency Towns Insolvency Act and has no 
right to intervene therein when his purchase is not challenged. He^ not 
being an adverse party, has no right to cross-examine the applicant for 
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Cro88«Examlnatioa— (Cb/fA/ .)• 

establishing the claim against the estate of the inso Ivent. The cross- 
examination held in contraventioni should be eliminated from the record. 

The notes of the public examination of the insolvent, though admissible 
against him under section 27 (6) of the Presidency Towns Insolvency Act, 
cannot be used against a creditor who had no opportunity to cross- 


examine him. Jarwa Bai n. Pltambar Nilaoibar Shah ... ... 149 

Declaratory Suit — Plaintiff in possession of immovable property — Plaintiff, if 
to prove better title in himself to possession than that of the defendant ; 

S€^ ^Vppeal ... .M ... ... ... ... 291 

-—suit, if maintainable — Suit, if lies, before removal of fixture, to 

declare right to compensation in case of removal ; See Compensation ... 493 

Decree, assignment of, how effected — Civil Procedure Code (1882), Sec. 232 % 

See Specific petformance, suit for ... ... ... ... 67 

— conditional, executiyi of — Condition to be observed ; See Ejectment, 

suit for ... ... ... ... ... ... 523 


, execution of — Attachmfnt of debt payable outside jurisdiction — Attack* 

ment^ effect of ^ Money paid under an iltef^al order ^ where to be refunded. 

It is not competent to a Court, in execution of a decree for money, to 
attach, at the instance of the decree-holder, a debt payable to the 
judgment-debtor outside the jurisdiction by a person not resident within 
the jurisdiction of that Court. 

When a Court has manifestly usurped jurisdiction and has illegally secured 
possession of a fund, which should not have come under its control, its 
orders must be discharged. Such illegal orders cannot stand on the plea 
that possibly similar orders would have been made by a Court of compe- 
tent jurisdiction. 

The money which has been paid out of Court under an illegal order made 
without jurisdiction, must be brought back into Court. Surendra Nalb 
Goswaoil V. Bangsibadan Goswami ... ... ... ... ^ 533 

— — , execution of — Decree for ejectment, incapable of execution ; See 

Ejectment, suit for ... ... ... 523 

— , execution of — Decree^ validity of if can be raised in execution— 

Judgment against a lunatic — Lunatic not represented by a legal guardian. 

Every order and judgment, however erroneous, is good, until discharged or 
declared inoperative and the execution Court cannot enquire into the 
validity or propriety of the decree. 

A proceeding to enforce a judgment is collateral to the judgment, and, 
therefore, no enquiry into its regularity or validity can be permitted in 
such a proceeding. Hence a judgment against a person who was non 
compos mentis at the time of the trial, and yet was not represented by a 
legal guardian, is not to be impeached in execution, but should be 
reversed or annulled in some direct proceeding taken for that purpose. 

Kallpada Sarkar v. Harl MoHao Dalai ... ... ... 3^5 

■III 1 1 1.^ execution of-^Limitation Act (IX of 1^08) Sch* A Art» 182 — Step in 
aid of execution— Leave to kid— Acceptance of portion of decreM amount 
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from several j%sdgment*debtors% effect of— ^ Uncertified payment -Execution 
if can investigate fact of payment* 

An application was made by a decree-holder for leave to bid at the sale 
which had been advertised. In this application, which was granted by 

the Court, it was stated that when the properties would be put up for 
sale, it would be ncce^ary for the decree-holder to make a purchase for 
the decretal amount, if no other purchaser offered any bid, and it was 
prayed that permission might be granted in that behalf : 

Held^ that the application was not an application to the proper Court to 
take a step in aid of execution of decree. 

Where the decree-holder accepted sums tendered by the different judgment- 
debtors from time to time and undertook not to proceed with execution 
against those judgment-debtors, but did not release them from liability 
under the decree : 

Hetdy that the decree could be executed against all the judgment -deb tors. 

It is not open to an execution Court to investigate the fact of receipt of 
decretal amount by the decree bolder which was not certified to the 
Court by the judgment-debtor within the prescribed time. Jogendra 
Prosad Miira v. Asutosh Ooswaoi 

— — , if can be executed against all judgment-debtors — Decree-holder accept- 
ing sums tendered by diderent judgment-debtors from time to time and 
undertaking not to proceed against them-— Release ; See Decree, execu- 
tion of *«. mm* mm* •** *•< 


, validity of, if can be raised in execution ; See^ Decree, execution of ... 

■ ■ against one of the heirs of tenant, if maintainable ; See Rent, suit for... 
for money— Debt payable to the judgment-debtor outside the jurisdic- 
tion, if can be attached — Debt payable by a person not resident within 
the jurisdiction of the executing Court ; See Decree, execution of 

— of the appellate Court, effect of ; See Review 

■■■■ — — of the appellate Court, effect of ; See Ejectment, decree for 
' ■■ of the appellate Court, effect of — Appeal dismissed under O. 41 

R« II C. P. C. I See Review 

'■ — to be executed — Appeal dismissed for default ; See Ejectment, decree 

for ««« mmm ... 

Decree-holder accepting sums tendered by different judgment-debtors from 
time to time and undertaking not to proceed against them — Decree, if 
can be executed against all judgment-debtors ; See Decree, execution of 
Deed, attestation of, if by itself creates estoppel against or imply consent of 
the attesting reversioner ; S:e Hindu widow ... 

— , redtalt in — Proof — Assertion of fact — Weight to be attached to them 
as against third parties ; See Hindu widow ... 

Delealter— Title acquired by adverse possession — ^Sale for arrears of land 
revenue— Assam Land and Revenue Regulation, Secs. 63, 70, 71 ; See 
Purchaser ,rights of 
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Defaulting proprietor — Persoa in adverse possession for less than statutory 
period — Sale for arrears of revenue under section 70 of the Assam Land 
and Revenue Regulation — Symbolical possession, effect of ; See 
X^iimtation ••• ••• ••• 


Deposit of title deeds — Oral bargain accompanying it ; See Equitable mortgage 

— — of title deeds — Written bargain accompanying it ; See Equitable 

mortgage 

Dlluvlon— total extinction of — Kabuliat — Tenant^ if liable to fay rent . 

Rent is paid by a tenant for the use of land, and if for no fault of his own, 
the lands are washed away, he cannot, on general principles, l>e held 
liable to pay rent. 

A kabuliat contained a stipulation to the effect — **caltivation or non- 
cultivation, profit or loss in respect of the jote shall be ours. We shall 
not be competent to make any objection to the rent settled : ” 

Held^ that the lessees thereby agreed not to make any objection to pay 
rent only on the grounds stated, non -cultivation, and similar 

grounds which pre-suppose the existence of the lands, and not where the 
lands are entirely washed ^way ; and as such they were not precluded 
by the terms of the kabuliat from pleading non-liability to pay rent if all 
the lands of the jote were washed away. Rafendra Kumar Roy v. 
Maharaja Manindra Chandra Nandi ... 

Dlaclplinary action of Court, object of ; See Legal practitioner 
Dispute as to right to collect tolas — ‘Right of use of any land’ ; See Criminal 
Procedure Code, Sec. 147 ... ... ••• 

Disqualified proprietor — Oudh Laio — -Revenue Act (Act XVII of iSy 6 )^ section 
— Court of Wards — Decree on a contract entered into by a disquali^ 
fied proprietor zvkifst bis property was under the charge of the Court of 
Wards — Such property even after its s'elease not liable to be taken in 
execution of suck a decree^ 

Under section 174 of the '^Oudh Land-revenue Act the property of a 
disqualified proprietor even ai'ter it is released from the custody of the 
Court of Wards is not liable to be taken in execution of a decree made 
in respect of a contract entered into by the ward while his property was 
under the superintendence of the Court. Raja Debt Bakhsh Slnfh v* 
Shadl L,al *•* ... ... ... ••• 


Documeat appointing a disqualified person Mohunt, if valid ; See Religious 
endowment .». ... ... ••• ... ... 

' — insufficiently stamped — Person putting the stamp knows of the 
insufficiency ; See Stamp Act, Sec. 64 cl. (c) ... ... 

‘Document of title* to goods — Test to be applied ; See Railway receipt 
‘Document showing title’, ‘document of title* and ‘instrument of title*, 
meaning of in Indian Contract Act ; See Railway receipt ... 

‘Document showing title’ to goods — Test to be applied 1 See Railway receipt 
Drain vesting in the Corporation, effect of ; See House drain .»• 

Ejectment — Zease for a term — Option of renewal — Option not exercised — Hold- 
ing over — Notice to quit^ ^ff^ct oj — Landlord and Tenant Procedure Act 
(VIItB. C. of 1869)^ See. 
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On the determination of a lease for a term, the lessee is bound to surrender 
possession to the lessor ; on default, he may be ejected without notice, 
for though he entered into the land with right, he has remained without 
right, as the tenant cannot be said to hold over, unless the landlord as- 
sents to the continuance of his possession. 

The assent of the landlord to the continuance of the occupation of Che 
tenant after expiry of the term may be indicated by acceptance of rent or 
by conduct which justifies an inference to that effect. 

The fact that the landlord tolerates the continuance in occupation of the 
tenant after the expiry of the term, does not make his former tenant, his 
tenant in future. 


Page. 


The serving of notice to quit, on the person who continues in occupation 
after the expiry of the term, does not make him a tenant whose tenancy 
is to be terminated by a notice to quit. 

c 

The defendant took a lease of the disputed land in the district of Sylhet 
from the plaintiff for a term of 3 years from 13th April, 1904, till 12th 
April 1907. The lease provided expressly that the tenant would give up 
possession upon the expiry of the term and that, if he desired to continue 
as tenant, he would take a fresh lease. The term expired, but the defen- 
dant neither took a fresh lease nor made over possession of the land to 
the plaintiff. Notices were served on the 8th and 15th October 1910, 
asking the defendant to quit on the 13th April, 1911 : 

//e/(cf, that the defendant ceased to be tenant upon the expiry of his term 
and was liable to be ejected in the manner prescribed by section 53 of 
the Landlord and Tenant Procedure Act. Paramaaanda Singh v. Syjou 
hlngh ... ••• **• *** 3^ 

Permanent Uase — Covenant for re-entry upon an invotunt%ry sate — 

Lease in perpetuity^ if f or feitabler— Mortgage — Sale in execution of mort* 
gage decree — Auction^purceaser^ status of—ISght of re-entry^ where re^ 
served and where not — Lessor ^ remedy of— Forfeiture ^ when takes place— 

Election by lessor — Bengal Tenancy Act { V/ll of i88s)^ Secs* iSS% ^88 ^ 

Sch* TIL Art* i — Forfeiture^ effect of on under-lease — Limitation Act 
(IX of igoS)^ Sch. L Art, 142 — Fractional landlord^ suit by. 

Per Curiam : A covenant for re-entry by the landlord upon an involun- 
tary sale is valid and operative in law. 

Per Sanderson t C. J, : Where the execution sale is direatly due to voluntary 
act of the lessees in the execution of a mortgage, and omission to pay the 
mortgage-debt, the assignment cannot be said to be ad invitum. 

Per Mookerjee^J* X An involuntary alienation may in one sense be attri- 
buted to a remote act of the pary, quite as much as a voluntary aliena- 
tion. But this does not place a voluntary and an involuntary alienation 
on the same footing. 

Per Curiam : Section of the Bengal Tenancy Act being applicable 
only to a suit for the ejectment of a tenant who has forfeited his tenancy 
by breach of a covenant, cannot be invoked by a purchaser of ' a pefnia< 



VOL. XXiV.l 


INDEX OF CASiS. 


571 




Eject meat — ( Contd , ). 

nent tenure in execution sale, which was forfeited by a condition in 
the lease. 

A suit against such a purchaser for ejectment is not governed by article i of 
schedule III of the Bengal Tenancy Act, but by article 142 of the first 
schedule of the Limitation Act. 

Such a purchaser being a trespasser, can be ejected by a fractional land- 
lord, and section 188 of tha Bengal Tenancy Act has no application. 

/Vr Mbokerjef^J^, ; A lease in perpetuity is forfeitable for breach of coven- 
ant, notwithstanding that it is permanent. 

Where there is a covenant in the lease against alienation but no right of 
re-entry is reserved in the landlord, the remedy of the latter is either by 
way of injunction against an apprehended breach, or by recovery of 
damages for a breach already committed. 

Where the lease reserves alight of re-entry, the landlord is not entitled to 
the reliefs by injunction or damages, but may at his choice treat the lease 
as forfeited and exercise hiS right of re-entry. 

Where, however, the landlord indicates his election to take advantage of 
the forfeiture, the forfeiture takes effect from the moment of breach, 
namely, from the date of alienation. The election is not a condition 
precedent to the right of action but the institution of the suit itself is a 
sufficient manifestation of the exercise of the option of the lessor to treat 
the lease as determined. 

Where the lessee has created an underlease or any other legal interest, if 
the lease is forfeited, then the underlessee or the person who claims un- 
der the lessee, loses his estate as well as the lessee himself, but if the 
lessee surrenders, he cannot, by his own voluntary act in surrendering, 
prejudice the estate of the underlessee or the person who claims under 
him. Dwarika Nath Ray Choudhury n. Mathura Nath Ray Choudhury ... 
— — decree Jor — Appellate decree — Merger of original decree- -Appeal dis- 
missed for default — Decree^ whick^ to be executed- — Civil /Procedure Code 
(Act V of igo 8 ) O. 91 R. 22 — Omission to give notice^ ejfect of — Condi> 
tional decree^ execution of—N’otice^ if necessary — Decree incapable of exe- 
eution^ objection as to — Events subsequent — Bengal Tenancy Act ( Vlll of 
i 88 s\i Sec. iSS — Tenancy continues how long— Time ^ extension of. 

The original decree is merged in the appellate decree whether the latter 
confirms, amends or reverses the original decree, and it is the appellate 
decree alone which can be executed : Abdur v. Maidin and Chandra 
Rant v. Lakshman referred to. But this doctrine cannot be applied 
where the appeal is dismissed for default. 

Where an appeal against an original decree has been dismissed for default, 
the original decree is the decree to be executed. 

The omission to give notice, as required by O. 21 R. 22 of the Code of 
Civil Procedure, is not a mere irregularity which makes the proceeding 
voidable, but is a defect which goes to the root of the proceeding and 
renders it void for want of jurisdiction. 


Page 


40 
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Such omission renders proceedings^ inoperative even though a stranger may 
have acquired title in course thereof* 

Even where O. 21 R. 22 of the Code of Civil Procedure does not apply » the 
Court should issue a notice on the judgment-debtor and hear his objection^ 
if any^ before it grants execution of conditional decree on the ex parte 
statement of the decree-holder that the contingency contemplated has 
happened. ' 

Where an ex parte order has been made to the prejudice of a litigant who 
has not been afforded an opportunity to be heard, the order is subject to 
the implication that it may be revoked at the instance of the party affect- 
ed thereby and the Court has inherent power to give such directions as 
the justice of the case may require. 

An objection that a decree for ejectment previously obtained, has become 
incapable of execution by reason of events subsequent, can he properly 
taken in execution of the decree. 

The tenancy continues in operation till the failure of the tenant to comply 
with the decree made under section 155 of the Bengal Tenancy Act with- 
in the time prescribed thereby. 

Section 155 of the Bengal Tenancy Act enables the Court to give the 
tenant relief on the footing that there shall be no forfeiture at all ; when 
relief is granted, the forfeiture is stopped in !imin-e^ so that there is no 
question of any destruction of an interest which has to be called into 
existence again. 

It is competent to the Court to entertain an application for enlargement of 
time after the expiry of the period prescribed in the decree under section 
155 of the Bengal Tenancy Act and even after the decree-holder has 
applied for execution. 

Whether an order for extension of time should be made or not, depends 
upon the circumstances of the litigation, that is, upon the citcumstances 
disclosed at the original trial and the events subsequent. Syam Mandal 
f. Sail Nath Banerlee .... ... 523 

Equitable mortgage — Deposit of title deeds— Written or oral bargain aeeom» 
panying it — Notandum on the back of a Promissory note — Limitatian of 
Security. 

Where documents of title deeds of property are handed over with nothing 
said except that they are to be security, the law supposes that the scope 
of the security is the scope of the documents, but where the documents 
of title are handed over accompanied by a bargain, the bargain must 
rule the scope of the security, and when the bargain is a written bargain, 
it, and it alone must determine what is the scope and the extent of the 
security. 

Where a borrower deposited with the lender documents of title to immov- 
able property and granted him a promissory note on the back of which 
there was a notandum signed by the parties which showed that a part 
only of the property was security for the loan t 
Held^ that the rights of the parties n)Ui:t be detejmined by the written 
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agreement, the notandum, and that the equitable 'mortgage in fieiTour of 
the lender extended only to the part of the property referred to in 
the notandum. Pranjlvandas Jag]lvaadas Mehta v. Chao Mah Pfaee ... 3^4 

Estoppel — Landlord and tenant ; See Sub-lease .... 54 ^ 

— Sale of a portion of occupancy holding — Original tenant remaining 

in possession as under-raiyat — Settlement by superior landlord of the 
holding — Original tenant, if estopped from denying settlement-holder’s 

title ; .Srr Rent, suit for ... 113 

Tenant, if can contest landlord’s title after expiration of tenancy — 

Evidence Act, Sec. 1 16 ; Landlord and tenant ... 103 

Tenant, if can contest landlord’s title ; See Landlord and tenant .... 103 

— ■ ■ , if to be reciprocal — Stranger, effect on ; See Sub- lease 541 

when applies — Grantor and grantee ; See Sub-lease ... ..« 541 

Events subsequent to institution of suit. If Court can take notice of ; See Pre- 

emption ... ... 14^^ 

Evidence, additional, produced after arguments heard — Admission of such 

evidence, if proper ; See Appellate Court ... .... 457 

Evidence Act. Sec. 68 — Admission of execution of mortgage bond by the sole 
mortgagor — Attestation, proof of, if necessary, as against other parties 
not admitting execution ; See Mortgage ... ... I7S 

— , Secs. 1 15 and 116, if exhaustive; See Landlord and tenant ... 103 

, Sec. 1 16 — Tenant, if can contest landlord’s title after expiration 

of tenancy ; See Landlord and tenant ... ... ... Z03 

■ ■ , Sec. 137 — Purchaser of part of insolvent’s property, if proper 

or necessary party — Cross-examination by such person, effect of ; See 
Cross-examination ... ... ... •*. 149 

Executing Court, if can investigate fact of receipt of decretal amount by the 

decree-holder — Payment not certified by the judgment debtor within the 
prescribed time ; See Decree, execution of ... ... ... 462 

Execution proceedings — Order by the ^District Judge, if appealable — Rent suit 

valued less than Rs. 100 — Order not deciding any special question 
referred to in Sec. 153 of the Bengal Tenancy Act ; See Appeal ... 331 

Fact, question of — Trial Judge’s finding, value of ; See Religious endowment... 116 

Father’s right over children, if can be taken away ; See Guardianship 226 

Fishery, owner of — River changing its course — River flowing through a channel 
in which another has a right of fishery — Owner, if can share in the fishery 
in the United waters \See Fishrey right ... ... ... 15$ 

— — owner of, of a river, when can follow the river when it changed its 

course ; See Fishery right ... ... ... ... 15S 

— , owner of, if can share in the fishery in the united waters — River, 
changing its course, Hows through a channel in which another has a 
fishery right ; See Fishery right ... ... ... i^g 

Elshcry right — changing its course — Fishery^ owner of— New channel^ 
fishery right in^ belonging to another — Owner of the fishery^ if entitUd to 
follow the river m 

^ Tb# owner of the fishery of a river which has taken a new course and flows 
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through a channel in which another has a right of fishery cannoti share 
in the fishery in the waters. 

The solution of the question as to whether the owner of the fishery of a 
river is entitled to follow the river when it has changed its course lies 
mainly in the answer that can be given to the question whether or not 
the invading river has lost its identity. Saroda Prasad Roy Chattdhurl v. 

Khaja Mahamonad Yusuf ... ... ... ... ... 158 

FixtlireSi removal of, by Calcutta Municipal authority ; S^e Compensation ... 49^ 

^ removal of , by Calcutta Municipal authority — Payment of compen- 
sation, if a condition precedent to such removal : See Compensation ... 498 

■ ^ removal of, by Calcutta Municipal authority — Court by which claim 

to compensation is cognisable ; :See Compensation ... 498 

Fraud, allegitioa of — ^Specfic charge and strict proof, necessity of ; See 

Pleading ... ... ... ... ... 335 

Fruits and flowers of trees, if include natural products of t|ees ; See Lease ... 2 \ 

Oeoeral Clauses Act, Sec. 2 (i) (ii) — Number — Gender — Statutes, interpreta- 

o 

tion of ; See Legal practitioners ... ... ... ... 382 

Qeueraf Rules of the High Court, Part I, Chap. XI. Rules 18, ay ... .... 382 

Goods, meaning of — Indian Contract Act^ Secs. 76 and ij8 — Coeds inciudes 
certificates of shares. 

Documents which are certificates of shares are neither ‘‘goods’* nor “docu- 
ments of title to goods” within the meaning of section 178 of the Indian 
Contract Act. 

Per Sanderson < 7 . /. : — It is obvious from the phraseology of the section 
that the word “goods” was intended to refer to “goods” in the ordinary 
meaning of the word. Lalit Mohan Nandy v. Haridas Mukherlee 335 

Quardlauship — ^athePs ri^^ht^ if can be taken away — Divorce suit — Appeal by 
wife — Adultery admitted — Costs of appeal. 

The Court though not precluded from making an order giving the divorced 
wife access to the children, is most reluctant to make such an order and 
never places the indulgence of the parents above the welfare of the 
children. 

As a wife should not be precluded by want of means from ^establishing her 
case, either as a petitioner or respondent, the husband should make a 
deposit or give security for the estimated costs that might be incurred by 
her. But if she, being herself found guilty, actively brings the matter 
before the appellate Court, her husband cannot be called upon, as a 
matter of right, to provide for her costs. The Court may, in its discre- 
tion, make an order in favour of the wife. Beatrice Alice De Sfe Croix 
Phillip De Ste Croix ... — ••• ••• 226 

High Court Rules, Appellate Side, Chap. XI, R. 4, scope of — Proceedings not 

in order ; See Limitation ... •». 23^ 

High Courfa power to remand for trial of issue— New issue in second appeal | 

See ^ond appeal. §96 
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Hindu Lbw family es^ats — Pariition^rnientioft by one 
member to sefia^cUe— Suit for partition by a member — Widoufs right to 
continue suit after plaintiff deaths 

Under the Mitaksh^ra law a definite and unambiguous indication by one 
member of a joint undivided family of his intention to separate himself 
and to enjoy his share in severalty will amount to partition if the inten* 
tion is unequivocal and clearly expressed ; and it must depend upon the 
facts of each case whether partition is effected thereby. 

The intention to separate may be evinced either by explicit declaration or 
by conduct, and if it is an inference derivable from conduct, it will be for 
the Court to determine whether it was unequivocal and explicit. 

The appellant’s husband served a registered notice on the manager of the 
Mitakshara joint family of which he was a member saying in explicit 
terms that his desire was to get partitioned his share and asking the mana* 
ger to partition the joint^estate without delay. few days thereafter 
the instituted the suit for partition, * 

Iletd^ that nothing could be more unequivocal or more clearly expressed 
than th^ conduct of the appellant’s husband in indicating his intention 
to separate himself and enjoy his share in severalty by the said notice 
coupled with the suit ; that those acts amounted to a separation with all 
its legal consequences ; and that on the death of the appellant’s husband 
during the pendency of the suit the appellant inherited his share and was 
entitled to continue the suit. Musaoifnat Qlrja Bal 9. Sadashtv Dhundl* 
raj ••• «•« 2 oy 

TVido'ufs estate — Position of reversionary heirs — Declaration 

of right — Reversioner not entitled to such declaration vfhile the midom 
lives — Represenlative capacity of reversioner suing to prevent waste, 

A Hindu widow’s right with respect to the estate of her deceased husband 
IS of the nature of a right of property ; her position is that of owner ; her 
powers in that character are, hotvever limited ; but so long as she is alive 
no one has any vested interest in the succession. While she is alive, it 
is futile to make a declaration who is the reversionary heir of her deceas* 
ed husbaad which might be rendered valueless by the development of 
events. 

A reversionary heir although only having a contingent interest is recog. 
nised by the Courts as having a right to rdemand that the estate be kept 
free from waste and free from danger during its enjoyment by the widow 
or other owner for life ; but such heir thus appealing to the Court does so 
in a representative capacity, so that the corpus of the estate may pass 
unimpaired to those entitled to the reversion. 

Where the respondent, a reversionary heir, sued for an injunction and for 
the appointment of a receiver alleging waste by the appellant, a widow« 
who denied that the respondent was the reversioner, and it was found 
that the charges of waste were unfounded, but the respondent was 
granted a declaration that he was the next reversionary heir ’’ under 
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cover of his prayer **for further relief.” H^ld^ that he was not entitled 
to such a declaration. Janaki Aminal v. Narayanasaml Alyer ... 309 

Hindu widow — Legal necessity — Onus Probandi — Recitals in deeds — Weight to 
be attached to them as against third parties — Attestation of a deed does not 
by itself create estoppel against or imply consent of the attesting rever- 
sioner — Dilatory conduct of appeal to Privy Council — Costs, 

Where a Hindu widow, who is only entitled to the usufruct of her deceased 
husband’s property, purports to dispose of his whole estate, the burden of 
proving that the disposition was made under the circumstances of legal 
necesssity rests on the purchaser however great the lapse of time. 

Recitals in a Jdeed cannot by themselves be relied upon for the purpose of 
proving the assertions of fact which they contain. 

Under ordinary : circumstances and apart from statute, recitals in a deed of 
sale can only be evidence as between the parties to the conveyance and 
those who claim under them. Where a very long time has elapsed 
between the date of the deed and the institution of t£e suit challenging 
the sale, such recitals cannot be disregarded, although, on the other hand, 
no fixed and inflexible rule can be laid down as to th^ proper weight 
which they are entitled to receive. If the deed is challenged at the time 
or near the date of its execution, so that independent evidence would be 
available, the recitals would deserve but slight consideration, and 
certainly should not be accepted as proof of the facts establishing legal 
necessity. But, as time goes by, and all the original parties to the tran- 
saction and all those who could have given evidence on the relevant 
. points have grown old or passed away, a recital consistent with the 
probability and circumstances of the case, assumes greater importance, 
and cannot lightly be set aside j for it should be remembered that the 
actual proof of the necessity which justified the deed is not essential to 
establish its validity. It is only necessary that a representation should 
have been made to the purchaser that such nefessity existed, and that he 
should have acted honestly and made proper enquiry to satisfy hiniself 
of its truth. The recital is clear evidence of the representation, and, if 
the cnicumstances are such as to Justify a reasonable belief that an enquiry 
would have confirmed its truth, then, when proof of actual enquiry has 
become impossible, the ^recital, coupled with such circumstances, will be 
suflBcient evidence to support the deed. To hold otherwise would result 
in deciding that a title becomes weaker as it grows older, so that a trans- 
action — ^perfectly honest and legitimate when it took place— would ulti- 
he Incapable of justification merely owing to the passage of time. 

Necessity for maintenance of Hindu widows is a legal necessity but that 
maintenance need not be measured merely by a sufficient sum to support 
t>are existence. 

Attestation proves no more than that the signature of an executing party 
has been atUched to a document in the presence of a witness. It does 
not involve the witness in {any knowledge of the contents of the deed 
nor affect him with notice of its provisions. It can, at the best, be ns^d 



VOL. XXIV.] 


INDEX OF CASES. 


577 


Page. 

lilnda widow — 

for the purpose of cross-examinatioa , but by itself it will neither create 
estoppel nor imply consent. 

Where there is considerable delay (delay of seven years in the present case) 
in setting down an appeal for hearingt a successful appellant will not be 
allowed costs unless he clears himself of the imputation of having need- 
lessly protracted the proceedings. Nandalal Dhur Biswas v. Jagat 
KIshore Acbarjya Chowdhuri ... ... ... ••• 4^7 

Hindu widow’s right as to her husband’s estate ; Hindu Law — Widow’s 

estate ... •— ... .•• 3^9 

House drain — Calcutta Municipal Act ( III B. ( 7 . of iSgg), Sec^ at86 — Drain 
vesting in the Corporation^ effect of. 

The fact that the drain is a house drain , made by the owner of the adjoin- 
ing premises for the outlet of water therefrom, does not exclude it from 
the operation of section 286 of the Calcutta Municipal Act. 

When a road or a drain vests in a Municipality, the effect is not to confer 
the full proprietary right in the soil itself covered by the road or the 
drain on the Commissioncsrs. 

The property of the local authority concerned does not extend further than 
is necessary for the maintenance and user of the highway as a highway ; 
subject to this qualification, the original owner’s rights and property 
remain, and, if the highway ceases to be a highway, the owner becomes 
entitled to full and unabridged rights of ownership in the property. 

Quuendra Mohan Ohosh v. Corporation of Calcutta •«. ... 358 

Improvemeut scheme ; See Calcutta Improvement Act 246 

Inherent power — Sx parte order ; See Ejectment, suit for ... 523 

Injunction — Bengal Tenancy Act ( Vlll of 188$)^ section aj — ^Rendering land 
unfit for the purpote of the tenancy — Temporarily unfit— ^ Release of a 
portion of the holding by a raiyat in favour of some of the landlords — 

Possession relinquished — Portion acquired for the purpose of holding 
market. • 

Section 23 of the Bengal Tenancy Act is applicable not only to cases where 
the land is made permanently unfit, but also to cases where the land is 
made temporarily unfit for the puri>oses of the tenancy. 

Defendants Nos. i to 3 held a certain non-transferable occupancy holding 
under the plaintiffs respondents and the other defendants appellants, as 
their landlords. The tenant defendants executed a deed of release in 

favour of the landlords defendants, to whom they also relinquished 

possession of one-tenth of the area of the entire holding (i.e* 2 bighas). 

The object of this release was to enable the landlords defendants to erect 
structures thereon and to hold a market on the site : 


Ileld^ that the plaintiffs were entitled to obtain an injunction to restrain 
the defendants from altering the character of the land. 

That the defendants landlords, if they Miere permitted to execute their 
design, would render the holding unfit within the meaning of section 23 
of the Bengal Tenancy Act, for agriculture, for whieb purpose alone the 
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Injaiictloii — ( CMfdJ). 

land was let out to the tenants defendants. R«] 4 clihore Mondal v. Rajani 
Kant Cbackerbtttty ... ... 

losttlt — ^Actual breach of peace ; S€4 Breach of peace. •• 

— — , how to be inferred ; See Breach of peace ••• 

Interest — Money, payment of, under decree, which was afterwards reversed 
on appeal ; See Restitution ••• *** e 

Jagbir tenure, if can be resumed — Zemindar’s undertaking with respect to 
Sardars and Paiks — Paiks doing private and public duties — Land held 
by Paik having no connection with the police ; See Permanent Settle- 


Jail Code, Rule 526, Exp. 1 ; See Concurrent sentences ... ... 

Joint Contract — Promisor, liability of ; See Compromise 

— possession, decree for — Suit for recovery of possession of land upon 
declaration of title — Defendant co-sharer of the plaintiff — Defendant 
denying the title of the plaintiff and setting up interes| of a third party ; 
Stee O^o* ovrne r ••• .»• 

Judge, trial, statement of, if conclusive ; See MisdirectioA 
Judgment, reversal of, effect of — Dependent judgment ;or order, effect on — 
Independent judgiucnt or proceeding, being part of the same litigation, 
effect on ; See Restitution ... 

against a lunatic, not represented by a legal guardian, if can be 

impeached in execution proceeding ; See Decree, execution of 
— — — — or order, dependent, how determined ; See Restitution 
Judicial precedents, proper use of ; See Calcutta Improvement Act 
Jurisdiction — Small Causes Cdurt — Suit for recovery of money to be found due 
on settlement of accounts, from the defendant ; See Account, suit for..«.... 

— of Civil Court, if barred— Trustees acting in violation or excess of 

statutory authority — Calcutta Improvement Act, Sec. 49 (2) ; See 
Calcutta Improvement Act ... 

. of subordinate Courts to take proceeding* under][the Legal Practi- 
tioners Act ; See Legal Practitioner.^ ... ... 

Jury, non-direction to, if misdirection ; See Misdirection ... 

Kabuliat, construction of — Circumstances under^ which it was executed ; See 

Ii^ease ... ... .m •*. 

Lambardar Qaontia, settlemene by — Raiyati land^ lease of- — Lease ^ if valid^ 
Central Provinces Land Revenue Act {XVIIl of 2881 ) Sec. ijS. 

A lambardar Gaontia can grant a lease of raiyati land without the approval 
of co-sharer Gaontias. Sidbeswar Panda Pitbas Qaontia ... 

Landlord forbearing to claim [rent from an occupancy raiyat for 40 years — 
Presumption ; See Tenancy ... ... ... ... 

— and tenant — Landlord’s right as against recorded tenant — Sale of 

a portion of occupancy holding ; See Rent, suit for * .... 

I and tenant — Sale of a portion of occupancy holding — Original tenant 

remaining in possession as under- raiyat — Settlement by superior landlord 
of the holding — Settlement-holder, if landlord of the original tenant ; 
See Rent, aoit isxt ^ ^ ^ ^ 
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Landlord and tenant — T^enant^ if can contest tandtonVs Hite — Tenancy ^ esspirm* 
Hon of—Possession — Sstoppel — Indian Svidence Act {I of Secs. 

iiS% Ti6t if exhaustive. 

According to the law of England a person who has been let into possession 
as a tenant is estopped from denying his lessor’s title without first surren- 
dering possession* 

The position, however, is different when the tenant had possession before 
he took the lease. 

Per Mookerjee^ yi — Enjoyment by permission is the foundation of the rule, 
that a tenant shall not be permitted to dispute the title of his landlord. 
Two conditions are essential to the existence of the estoppel, first, 
possession, secondly, permission ; when these conditions are present, the 
estoppel arises, and the estoppel prevails so long as such possession 
continues. 

The above doctrine was also unquestionably the law in this country before 
the Indian Evidence A$t was passed. 

The law has not in this respect been altered by the Indian Evidence Act, 
and now, as before, a* tenant who has been let into possession, is 
estopped from denying the landlord’s title without first surrendering 
possession. 

Sections ri5 and rr6 of the Indian Evidence Act are not exhaustive, and 
there may be rules of estoppel applicable other than what is contained in 
those sections. 

Section ii6 of the Act cannot imply that after the expiration of the ten- 
ancy, the tenant is free to dispute the title of the landlord, although he 
retains possession which he had obtained by the permissiou of the land- 
lord. Bhalganta Bewa v. Hlmmat Bldyakar 
______ Tenant^ if can contest Landlord* s tith — Adverse posses- 

sion^ title by — Lessee^ if can acquire such title against his lessor — Non- 
payment of rent^ if creates adverse poesession. 

A tenant cannot dispute the landlord’s title without ^first going out of 
occupation, and thereby making it clear that he intended to dispute the 
title of his landlord. 

Where a lessee enters into possession under a lease, he cannot acquire any 
title by adverse possession against his lessor pending the term of his 
lease, unless he distinctly asserts such a title to his knDwledge and gives 
him notice that he asserted such a title. 

Failure to pay rent to the lessor by the lessee does not alone operate to 
create in favour of the lessee a title by adverse possession. ReaiuddI 
Bepari v. Chand Baksha Hajl 

— Covenant against alienation — Right of re-entry reserved in the land- 
lord — Forfeiture, effect of, on underlease ; See Ejectment ... 

— -Convenant against alienation-— Right of re-entry not reserved in the 
Landlord — Landlord’s remedy ; See Ejectment... 

—-Convenant against alienation — Right of re-entry reserved in the land- 
lord — Foefeiture, when takes effect — Election not a condition precedent $ 
See Bjcdment 


*03 


453 

40 

I 

40 


40 
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—-Covenant against alienation — Right of re-entry reserved in the land- 
lord — Landlord’s remedy ; See Ejectment 40 

—-Surrender — Effect on underlease ; See Ejectment ^ 40 

— - Transfer of Property Act {TV of 1882)^ Sec. 8 — Trees reserved by the 

lessor — Lessor^ if can cultivate shellac on the trees — Pruits and flowers — 

Kabuliat^ construction of 

In construing a Kahuliat it is .‘permissible to look at the circumstances 
under which it was executed. 

A lessor reserved property in the trees growing on the lease-hold land and 
the lessee was prohibited from taking them away ; the latter was given 
enjoyment of phal phul (fruits and dowers) of the trees only at the 
lessor’s permission : 

Held^ that this ownership did not carry with it a right to go on the lessee’s 
land to cultivate shellac on trees reserved. 

A transfer of property passes to the transferee the interest of the transferor 
unless a different intention is expressed or necessarily implied. 

Per Sanderson^ C. f . : Fruits and flowers of the trees would in the ordinary 
meaning of the words include the natural products of the trees. Rai 
Charan Mahantl v. Kaoal Kumar ••• • «. ... ... 21 

■ ' -> permanent — Covenant for re. entry upon an involuntary sale — Mortgage, 

execution of, by lessee — Execution sale ; See Ejectment ... ••• 40 

——reserving property in trees — Lessee given enjoyment of phal phul — 

Lessor, if can cultivate shellac on trees — Transfer of Property Act, Sec. 

S t See Ijcase ... ... ... ... ... 21 

—for a term— Determination of lease — Lessee, duty of ; See Ejectment - ... 30 

— -for a term — Determination of lease — Lessee, if can be ejected without 

notice ; See Ejectment ... ... ... ... ... 30 

—for a term — Option of renewal — Option not exercised — Holding over, 
effect of — Landlord and Tenant Procedure Act, Sec. 53 ; See Eject- 
ment ... ... ... ... ... ... 3^ 

Legal necessity — Necessity for maintenance of Hindu 'widow ; See Hindu 

widow ... ... ... ... ... .— 487 

— - necessity — Sale by Hindu widow — Burden of proof — Lapse of time ; 

See Hindu widow 487 

Legal Practitioners — Legal Practitioners Act (XVIII of i8ig) sections rj. 
Jurisdiction of Subordinate Courts to take proceedings under the 
Act — Inquiry by Subordinate Courts if valid — Misconduct in the presence 
of the Courts effect of — Misconduct what amounts to — Contempt — Disci* 
plinary action^ object of. 

Section 14 of the Legal Practitioners Act covers cases of misconduct under 
all the clauses of section 13 of the Act and as such a Court subordinate 
^ to the High Court is competent to enquire into a matter fallir^ within 
the purview of any of * the clauses of section X3, when the legal practi* 
tioner whose conduct is called in question practises In such Court. 

The dictum of Hill J. in In the matter of Puma Chandra Pal com- 
snetited tm and disapproved. 
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Lefal Practitioaer — (Omitf.)* 

The High Court Is competent to take action under section 13 d. (f) of the 
Legal Practitioners Act after such enquiry as it thinks fit and it is not 
required that the enquiry should be conducted directly by the High 
Court ; it may well be made by a Subordinate Court under the direction 
of the High Court, the only essential being that notice containing the 
charges should be given to the legal practitioner to shew cause against 
suepension or dismissal. 

Misconduct in the presence of the Court which shows disrespect of its au- 
thority or which obstructs or has a tendency to interfere with the due 
administration of justice is contempt and thus disorderly conduct in the 
Court room is treated as contempt of Court. The Court is deemed pre- 
sent in every part of the place set apart fot its use and for the use of its 
officers, jurors and witnesses and consequently misbehaviour in such 
places is misconduct in the presence of the Court. 

A contempt may be of such a character as to warrant the exercise of the 
disciplinary powers of the Court. 

Held^ therefore, that the legal practitioner in the presnt case having used 
abusive language to an officer of the Court, and the same having been 
heard by the presiding Judge himself who was holding his Court in the 
room adjoining the office where the incident took place, misbehaved in 
the presence of the Court within the meaning of this Rule and as such 
the Court could take disciplinary action against him. 

Where the Court takes notice of a misconduct which consists in the 
obstruction of or an interference with one of its officers, the object of the 
discipline enforced is not so much to vindicate the dignity of the Court 
or the person of the ofiicer as to prevent undue interference with the 
administration of justice. In the matter of Rasfk Lai Nag ... ... 190 

-^IVomen- Administration of Justice Regulation SecSn 

^6, — Regulation Vfl of Preamble ^ Secs^ 3 — Regulation 

XX VII of 1814% Preamble^ Secs, 1014* 20-22^ jo, Ji*, — Act 

I of 1846^ Secs. 4t 12 — Act XVIII of iSj2 — Act XX of 1833 — Act IT of 
1837 (Calcutta University) — Act XI.V oj i860 ( Penal Code)^ Sec. 8 — 

Act X of 1863 (Succession Act)^ Sec. 3 — Act XI of 1863 (Small Cause 
Courts)^ Sec. i — Act XX of 1S63 (Pleaders) Secs. 3^ 4^ 3 — Act XXIII of 
1863 (Punjab Chief Courts)^ See. i — Act XXIX of 1863 — Legal Practi- 
tioners Act (XVII of 187 g\ Sec. 6 — Statutes^ interpretation of — Num» 
her — Gender — General Clauses Act (I of 1868)^ Sec. 2 (/), (ii) — General 
Clauses Act ( X of 1897)^ Sec. 13 — Statutory rules ^ construction of— Gene- 
ral Rules of the High Courts Fart 1 . Ch. XI^ rules 18^ 3*j — Solicitors 
Act. 1843 7 7 J)» 

Under the Statute law of British India a woman though otherwise qualified, 
is not entitled to be enrolled as a legal practitioner. In the matter of 

RegiPa Qnha ••• 3 ®^ 

Legal Practltlooera Act, Sec. 13 ( 0 —Procedurc ; See Legal practitioner ... 190 

Leglfffat lire, dclegalicn by, Ic exccutfvc ; See Calcutta Iiurroveraent Act — 346 
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Lessor and lessee— when can acquire title by adverse possession j S^e 

Landlord and tenant ... ... ... 453 

— — — and lessee — Permanent lease — Covenent for re-entry upon an involun- 
tary sale ; Ejectment ... ... ... 40 

Limitation — Application for execution of decree — Step in aid of execution — 

Proper Courf^ for execution — Indian Limitation Act {XV of 
Sch^ II, Art. jyQ — Code of Civil Procedure {Act XIV of 1882^ Secs. 2 
224, 22S, and 2^0. 

Where a decree had been transferred by a District Court to a Munsifi's 
Court for execution by the latter Court, and had not been returned, and 
where a subsequent application for execution by sale of the property 
within the jurisdiction of the MunsifT’s Court was made to the District 
Court : 

Held, that, having regard to sections 223, 224, 228 and 230 of the Code of 
Civil rroccduTc, 1882, the proper Court to which the application should 
have been made was the Court of the Munsiff ; that the Court of the 
District Judge was not the proper Court ; and tSat the application to 
that Court was not a “step in aid of execution” c available to keep the 
decree alive under Art. 179 of Sch. II of the Indian Limitation Act 
1877. Maharaja of Bobbin v. Sree Rajah Narasaraju ... 47^ 

, — — Limitation, suspension of-— Plaintiffs litigating for their rights in a 

previous suit wherein they were defendants. 

A llindu of Calcutta died intestate leaving three sons 13 . M., M. M., and 
C. L., of whon\ the last named died in 1881 leaving sons. On and from 
the iSth January, 1892, B. M. collected the rents and issues of certain 
property to the exclusion of M. M., and the sons of C. L. On the 21st 
Dccenilxir, 1896 the sons of C. L. instituted a suit against B. M., and 
M. INI. for their share in the property. In 1897 on the death of B. M., 
and M. M. their sons were brought on the record. The sons of M. M. 
supported the sons of C. L., and asked that their rights and interests 
might also be declared in that suit, and a djstinct issue was framed in 
respect of their claim. The Court decreed the claims of the sons of 
C. L., and made a similar decree in favour of the sons of M. M. On 
appeal the decree in favour of the sons of C. L. was aAirrned, but that 
* in favour of the sons of M. M. was set aside on the 22nd February, 1904. 
Thereupon, on the 14th November, 1904 the sons of M. M. brought the 
present suit against the sons of B. M. and C. L, for their share in the 
said property : 

Held, that limitation began to run against the plaintiffs on the i8th January 
1892, but that it remained in suspense whilst they were bona fide litigat- 
ing for their rights in the suit brought by the sons of C. L., and conse- 
quently the suit was not barred by limitation. 

Held, that the appellate Court ought not to have set aside the decree in 
favour of the defendants, but ought to have exercised its powers under 
the Civil Procedure Code of 1882 by transposing them from the category 
of defendants to that of plaintiffs and thereby maintained the decree of 
^ the primary Court. 
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Limitation — ( Contd . ). 

In cases where it is asserted that an assignment in the name df nne person 
is in reality for the benefit of another, the real test is the source whence 
the consideration came. If, however, owing to the distance of time it is 
hardly likely that evidence would be forthcoming on either side to estab- 
lish or rebut conclusively the allegation, the case must be dealt with on 
reasonable probabilities and legal inferences arising from proved or ad- 
mitted facts. 

So long as a deed of covenant does not purport to transfer and is not in- 
tended to transfer any right in the immovable property comprised therein 
and is only resorted to as a device for deceiving creditors and sheltering 
the property dealt with thererender from their reach, it will not alter the 
title of the convenantor to the property covered by it, even though it may 
contain a recital falsely acknowledging the right, which never existed, 
of the covenantee to the said property. Nor will such a deed be valid 
as a family settlement.^ Srimati NrityamonI DassI ik Lakhan Chiiacler 

Sen a*. a*. ■ — a a to. 

■— . Limitation Acf {fX q^TgoS)^ Arfs^ rf6^ 120 and rj3 — Aforf^aiX^ - 

Loan of Paddy. 

Where a loan was taken of paddy and was promised to be returned with 
interest in paddy, a suit to realize the value of the paddy due by sale of 
immovable properties given by way of security for the repayment of the 
loan is not governed by Art. 133 of the Limitation Act ; either Ait. 116 
or Art. 120 applies. The suit cannot be treated as a suit to enforce 
payment of money charged upon immovable property. Rashblharl Das 
9. Knnjabfharl Patra ... ... .... 348 

— ■■■■' Limitation Act (IX of igoS)^ Sec. 14^ cl, 2^ explanations i a?zd 2 — 

Cioil Procedure Code {V of igoS)y O. VI ly r. 10 — Return of plaint 
— Permission to refile in proper Court — Order allowing further time — • 

Courty power of- — Suity filing of — Last day — Plaintiff y risk of — Prosects* 
tion of a suit in a Court — Return of plaint y termination on. 

The plaintiffs attached certain properties in execution of a decree against 
one of the defendants. Some of the other defendants also claimed the 
same properties and their claims were allowed on the 3rd of September, 

1908. The plaintiffs brought this suit on the 2nd of September, 1909 
in the Court of the Munsiff who had no jurisdiction to try the suit. On 
the 23rd of June, 1910 the Munsiff ordered the plaint to be returned 
for presentation in the proper Court and directed the plaintiffs to pay 
costs. The plaint was returned on the 27th of June, 1910 with the 
permission to refile it in the proper court within five days and an order 
fixing the amount of costs was recorded on the 30th J une. The suit 
was refiled on the ist of July 1910 s 

Heldy that the order allowing further time mu$t be consideied as a nullity. 

Held alsoy that a plaintiff who files his suit o'if^he very last date available 
to him under the law of Limitation, takes the risk and the law does not 
make any provision for extension of time except in cases coming under 
clause 2 of Sec. 14 of the Limitation Act, 
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Umltttlofl— ( Canid . ). 

Hild further^ that the return of the plaint terminates the connection of 
the Court with the plaint which it cannot entertain and though the costs 
were calculated later, the plaintiffs were not prosecuting the suit in the 
Court of the Munsiff after that Court had returned the plaint and the 
explanations to Sec. 14 of the Limitation Act cannot be read as extend- 
ing the time excluded, beyond the time when the plaintiff may be said 
to have been prosecuting thetr suit. Qanga Charan Das v. Akhll Chandra 
Shaha ••• ••• ... ••• ••• 3$5 

- '•Review^ application Jor — fligh Court judgment — Indian Z.imifa» 

tion Act^ section High Court Rules^ Appellate Side^ Chap. XI. ^ 

JR. 4* 

The provision of section 12 of the Indian Limitation Act is applicable not 
only to appeals but also to an application for a review of judgment. 

Although a copy of the decree is not necessary to be attached to an 
application for review, in computing the period of limitation the time 
requisite for obtaining the copy of the decree shall be excluded and the 
period of limitation will not commence to run until at all events the 
day when the decree was signed by the Judges. 

Rule 4 of chapter XI of the High Court Rule s was intended to apply to 
the case where the Deputy Registrar gives a certificate that all the 
proceedings were in order and not to cases where the certificate of the 
Deputy Registrar was to the effect that the praceedings were not in 
order. Kaltpada Karmakar v. Shekhar B»sinl Daaya .... ... 235 

Jor arrears — Assam Land and Revenue Regulation (/ of 
rSS6\ sections 70 ^ 80 y 8s — Person in adverse possession for less than 
statutory periody if a defaulter — Symbolical delivery of possession to 
purchaser y effect ofy against such person — Sale certificate y if conclusive — 
Confirmation of saley date of — Sale^ when ffnal — Limitation Act {IX 
of igo8) Sch. /. Art. 144. ^ 

A person who had no interest in an estate was in adverse possession of 
lands really included in the estate which was sold under section 70 of the 
Assam Land and Revenue Regulation ; he claimed those lands as 
situated within a neighbouring estate owned by him ; his adverse 
possession had not at the time of the sale continued for the statutory 
period so as to ripen into ownership : 

Hetdy that he was not a defaulting proprietor at the date of the sale and 
as he was a stranger to the proceedings for delivery of possession, the 
symbolical delivery could not avail against him. 

WhaC is stated xa the sale certificate as the date of confirmatioiTof sale 
cannot opexatc in \aw as Vhc date when the sale became final Under 
section 80 of the Assam Land and Revenue Regulation. JItendra 
Kvmtr Pal Chowdhury v. JMobeodra Chandra Sarma ... 6s 

' Suit against purchaser in execution sale of permanent tenure 

Permanent tenure forfeited by a condition in the lease — Bengal Tenancy 

Act, Sch. IIL Art. x. — Limitation Act, Sch. I. Art. 14a | See Ejectment 40 
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LIffliUtioa, when begins to run — Person receiving money under decree, 

which was afterwards reversed on appeal ; Restitution 467 

— Act (1877) Sec. Sand Sch. II. Art. 8^— Demand — Discharge- 
Minority of : some of the claimants to an account; .Slrr Account , suit 

for ... •mm •». .M ... ... •*. 5®^ 

'■ "'■■■ ' , Sch. II. Art. 179 — Step in aid of execution — Applica- • 

tion for execution by sale of property within the jurisdiction of the 
MunsifTs Court made to the District Court — Decree transferred by the 
District Court to the Munsiff’s Court — Civil Procedure Code, Secs. 223, 

224, 228, 230 ; See Limitation ...• ... .... 47$ 

■■■■■- ■, (1908) Sec. 12 — Application for review ; See Limitation •- 235 

, Sec. 14 — Bcna fide litigating for the same right — Plaintiffs 

litigating for their rights in a previous suit wherein they were defendants ; 

See Limitation ... ... i 

—— ■ ■, Sec. 14 — Prosecuting suit — Plaint, return of ; See Limita- 
tion aaa #*** *** 3 SS 

^ Sch. I. Art, 1 16, 120, 132 — Suit to realise value of 
paddy by sale of immove^le property given by way of security for the 
repayment of loan — Suit to enforce payment of money charged on im- 
movable property ; See Limitation ... ... ... ... 348 

■ t Sch. 1. Art. 142 — Bengal Tenancy Act, Sch. III. Art. x — 

Suit against purchaser In execution sale of permanent tenure — Perma- 
nent tenure forfeited by a condition in the lease ; See Ejectment ... 40 

■ * Sch. I. Art. 182 — Step in aid of execution — Application to 

proper Court — Leave to bid ; See Decree, execution of 46 j 

Lost deed — Presumption ; See Stamps ... ... ... 504 

Mahomedan law — Trusts — Private and pubiic trusts — Power of the civil Court 
over them—Juma Musjid-^Management^ scheme of- — Appointment of 
trustees — Code of Civil Procedure {Act XIV of i 882 \ section S3 9 — Pvwer 
of the Court thereunder — Mat fere to be considered in framing a scheme of 
management thereunder. 

The Mussulman law like the English law draws a wide distinction between 
public and private trusts. Generally speaking, in a case of a wakf or 
tnist created for specific individuals or a determinate body of indivi- 
duals, the Kazi, whose place in the British Indian system is taken by 
the Civil Court, has in carrying the trust into execution to give effect so 
far as possible to the expressed wishes of the founder. With respect, 
however, to public or charitable trusts, of which a public mosque is a com- 
mon and well-known example, the Kazi’s discretion is very wide. He 
may not depart from the intention of the founder or from any rule fixed 
by him as to objects of the benefaction \ but as regards management 
which must be governed by circumstances he has complete discretion. 

He may defer to the wishes of the founder so far as they are conformable 
to changed conditions and circumstances, but his primary duty is to 
consider the interests of the general body of the public for whose benefit 
Ibe trust is created, lie may in his judidal discretion vary any rule of 
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Mahooiedao Law— (Cij/i/if.) 

manag^ement which he may find either not practicable or not in the best 
interests of the institution. 

In giving effect to the provisions of section 539 of the Code of Civil Proce- 
dure, 1882, and in appointing new trustees and settling a scheme there- 
under- the Court is entitled to take into consideration not merely the 
wishes of the founder, so far as they can be ascertained, but also the past 
history of the institution, and the way in which the management has been 
carried on prior to suit, in conjunction with other existing conditions 
that may have grown up since its foundation. The Court has also the 
power of giving any directions and laying down any rules which might 
facilitate the work of management, and if necessary, the appointment t)f 
trustees in the future. 

In this suit which was brought for the appointment of trustees and the 
settlement of a scheme of management in respect of the Sunni Juma 
Musjid at Rangoon, their Lordships remitted the suit to the Court of first 

Ci 

instance with the declaration and directions that all other conditions 
being equal the Randheria sections of the worshippers were preferably 
entitled to manage and act as trustees ; that in order to avoid the mis- 
chief arising from the fact of leaving the power of appointing or electing 
trustees in the hands of an indeterminate and necessarily fluctuating body 
of worshippers like a ptmchayef or jamaet^ the appointment of future 
trustees should be entrusted to a committee of the worshipper, the com- 
position of which committee should be in the discretion of the Court, 
with due regard to local needs and conditions, subject to the provision 
that, so long as circumstances did not vary, a majority of such committee 
<.hoiild be Randherias ; and that in settling the scheme the Court should 
lay down rules for the guidance of the committee in the discharge of any 
supervisitorial functions that might appear necessary to confide to them, 
and for filling up vacancies on their body subject to its control. Mahomed 


Ismail Ariff v. Hajee Ahmed Moola Oawood ... 198 

Maintenance of Hindu widow, necessity for, how measured ; See Hindu 

widow ••• ••• ••• ••• «*• 4^7 

Misconduct of the legal practitioner — Abusing officer of the Court in the hear- 
ing of the presiding Judge ; See Legal practitioner .... ... jgo 

— — - of legal practitioner, what amounts to ; See Legal practitioner 190 

of the, legal practitioner in the presence of, the Court — Contempt 

of Court ; Legal practitioner ... ... tgo 


Misdirection — Charge to Jufy — Indian Penal Code ( Act XL V of i860)* Secs* 
57, 34^ — Possession of spurious coin by the servant— Masters knowledge — 
Timey^oment of — Non^direction to fury, if misdirection — fudge y states 
ment of--; Review und^ cl, 26 of the Letters Patent — Criminal Procedure 
Code {Act V of i8Q8)y Sec* S37t If f^ppUicable — IVhole case^ if can be con^ 
sidered on review — Prosecution^ duty of* 

In a case under section 243 of the Indian Penal Code it is necessary to 
direct the Jury to the effect that they should come to a decision (i) whe- 
ther the counterfeit coins were in the possession of the accused, or in the 
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possession of his clerk or servant on behalf of the accused ; and {2) if 
they eaine to the conclusion that the coins were in the possession .’of the 
accused, they would then have to decide whether he knew at the time 
when he became so possessed of them, that the coinsr were counterfeit ; 
and (3) if they came to the conclusion that the coins were in the posses- 
sion of the clerk or servant on behalf the accused, they would then 
have to decide whether at the time the clerk or servant on behalf of the 
accussed became possessed of the counterfeit coins, the accused himself 
knew that they were counterfeit, 

Per Mooherjee^ — The statement of the Judge who presides at the trial as 
to what actually took place before him, is conclusive. 

Mere non -direction is not necessarily misdirection. 

Section 537 of the Code of Criminal Procedure has no application to a 
case reviewed under clause 26 of the Letters Patent. 

When a point or points of law have been reserved or have been certified by 
the Advocate General as erroneously decided or as worthy of further 
consideration, and the C«urt on review holds on the point of law in 
favour of the accused, it has been the practice of the Courts to consider 
the whole case on the evidence and to pass such sentence as shall seem 
right. 

Qwrre, Whether these' cases have not in effect been overruled by the 
decision of the Judicial Committee in Subrarnanya v. King JSmperor, 

The duty of the prosecution is, not to secure a conviction, but to assist the 
Court in arriving at the truth , and for that purpose to place before the 
Court all the material evidence at its disposal. Emperor v, Fateli Cband 
Agarwalla f... ... ... ... ... 400 

Misjoinder of causes of action — Suit on a mortgage for sale of the mortgaged 

property — Person setting up an adverse claim to the mortgaged property ; 

See Mortgage suit ... .... ... 303 

— ■ ■■■ of parties — Suit on a mo|jtg.agc for sale of the mortgaged property — 

Person setting up an adverse "claim to the mortgaged property ; See 
Mortgage suit ... ... ... ... 303 

Mohant — Bairagi Asthal — Disqualification by marriage ; See Religious endow- 
ment ... ... •*' ••• ••• X16 

, office of, succession to, how governed ; See Religious endowment..^ 1 16 

Mohantshlp — Abdication in favour of a disqualified person, effect of ; See 

Religious endowment ... ... ••• — ... Il6 

Money paid under an illegal order, where to be refunded ; See Decree, execu- 
tion of ... ••• *.• ... ■». 533 

Mortgage — Suit on a mortgage bdnd — Indian Evidence Act {i of sections 

68, 6g, 70 — Admission of execution by the sole mortgagor — Proof of attes* 
tation, if necessary, as against other parties not admitting execution. 

Per Woodroffe and D. Chatterjee, ff. KNewboutd J. contra's — In a suit on 
a mortgage bond, the admission of execution by the sole mortgagor does 
not dispense with the necessity of complying with the provisions of sec- 
tion 68 of the Evidence Act, in order to prove the execution of the docu« 
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metit as against other parties in the suit who do not admit such execn- 
tion. Satis Chandra MItra o. Jogendra Nath Mohalanabls ... I 7 S 

Mortgages in India before the Transfer of Property Act, how made ; See 

Stamps ... ... ... ... $04 

Mortgage suit — Person setting up an adverse claim to the mortgaged property-^ - 
Afisjoinder of Parties — Practice — Misjoinder of causes of action — Subject 
matter of appeal^ method of valuation — Value of land mortgaged or value 
of mortgage — Appeal to Privy Council — Certificate of value by Pligh Court 
not conclusive vfhen proceeding upon a wrong principle — Code of Civil 
Procedure ( Act V of sgoSU S, rro. 

In a suit on a mortgage for sale of the mortgaged property, the plaintifT 
impleaded not merely the person who claimed under the mortgagor, but 
also the appellant who had set up adverse claims to the mortgaged 
property. 

Ileld^ that the cause of action against the appellant, the right to ob- 

tain a declaration of title against his adverse claim, was quite distinct 
from the cause of action against the mortgagors and persons claiming 
under them, viz , the enforcement o^^ rights under the mortgage ; and 
that such joinder of parties and causes of action was irregular and 
embarrassing. 

The trial Court held that the appellant thus irregularly impleaded, was 
entitled to a small portion of the land subject of the mortgage. The 
High Court on appeal reversed this finding and included such portion in 
the mortgage decree. The appiellant applied for a certificate to appeal 
to the Privy Council. The plaintiff opposed on the ground that the land 
in dispute was below Rs. 10,000 in value. The High Court however 
granted the certificate on the ground that the decree imposed upon the 
land a liability in respect of the whole of the amount of the mortgage 
which was more than Rs. 10,000. In the Privy Council the plaintiff 
respondent took the objection that the appcll^int was not competent to 
maintain the appeal as of right, inasmuch as the value of the subject 
matter of the appeal was below Rs. 10,000. 

Ileld^ that this objection must prevail ; that the subject matter of the 
dispute in appeal was simply the value of what the appellant claimed, 
and that for the purpose of the certificate the value of the mortgage was 
immaterial. 

A certificate which on the face of it proceeds on a wrong principle is not 
conclusive of the certificate-holder’s right to appeal. Musaonnat Radfaa 
Kuawar v. Tbaknr Rcoti Singh ... ... ... ... 303 

Mott — Origin, nature, objects, custom and practice ; See Religious endowment 116 

■ "■», property of-^Succession ; See Religious endowment ... »— 116 

Non-nppealing pai^y, if can apply — Appeal to lower appellate Court — Second 

appeal by some of the parties ; See Review ... ... jiy 

Non-appeafance of complainant, though present in Court — Transfer of the 
case — Complainant not aware of transfer | See Criminal Procedure 
Ccdct Sec. ^47 
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Noii*p€rforoian€€ of contract*-*Tender of full amount would not be accepted 
by vendor— VendeCf if excused ; Specific performance! suit for 

— - of contract! when excused ; See Specific performance! suit 

for ••• ••• ••• ••• 

Notes of public examination of insolvent) if admissible against creditor ; See 
Cross-examination 

Notice to quitt service of! on tenant holding over after expiry of term! effect 
of; SVe Ejectment .»• ... ••• 

Occupancy holding — Safe of a portion — Tenancy, if forfeited ; See Rent, suit 
for •>. ... ... .»« 

Order allowing further time, if valid— Return of plaint — Permission to refilc in 
proper Court — Civil Procedure Code, O. 7 R. 10 ; See Limitation 
— passed in execution proceedings by the District Judge — Rent suit not 
exceeding Rs. 100 in value — Order not deciding any special question 
referred to in Sec- 151 of the Bengal Tenancy Act ; See Appeal 
Ondh Land-Revenue Act, Sec. 174— Property of a disqualified proprietor 
released from the custcftly of the Court of Wards not liable to be taken 
in execution — Decree on % contract entered into by a disqualified pro- 
prietor whilst his property was under the charge of the Court of Wards ; 
See Disqualified proprietor 
Ouster, what constitutes ; Co-owncr ... 

Paddy, value of, suit to realise — Immovable property, security for repayment 
of the loan — Suit, if to enforce payment of money charged upon immov- 
able property ; See Limitation ••• ••• ••• ••• 

Palk, land held by, having no connection with the police, if can be resumed $ 
See Permanent Settlement ... ... ... 

Palks doing private and public duties; See Permanent settlement ... 

Parties, right of, how determined — Deposit of document of title to immovable 
property — N'otandum on the back of a promissory note ; See Equitable 
mortgage *■. ... .*« ... 

Partition — Intention to separate, how^proved ; See Hindu Law — Partition ... 
— — , how effected ; See Hindu Law — Partition ... 

— — , suit for — Permanent lease executed in favour of plaintiff — ^Trust 
deed empowering trustee to grant permanent lease — Trust deed executed 
by administiUtor of a deceased co-owner with the permission of the 
District Judge — Person interested not impeaching the lease ; See Suit, 
maintainability of ... 

— — , suit for — Widow’s right to continue suit after plaintiff’s death ; See 


Hindu Law — Partition ... 

Peual Code, Sec. 24 ofifenoe under — Charge to Jury ; See Misdirection 
Sec. 504 — Essentials for conviction ; See Breach of peace 

Period, extemsian cf-^Periody expiry of-- Magistrate^ if can extend the period^ 
Proper procedure — Criminal Procedure Code^ Sec. 144^ order under. 

A Magistrate should not by successive orders under section 144 of the Code 
of Criminal Procedure extend the period of two months which clause (5) 
of that section prescribes. 
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Ii^rder to prevent any further difficulties in respect of the dispute between 
the ])arties the proper procedure to adopt is to commence proceedings 
against both the parties under section 107 of the Code. Blseswer Chakra* 
varti V. The King Emperor ... ... ... ... aya 

Permaoent lease — Covenant for re-entry upon an involuntry sale — Mortgage^ 

execution of, by lessee — Execution sale : See Ejectment ... ... 40 

Permaneat Settlemeot — KabuUat — ConstrucHon-^Zefnindaf^e undertaking with 
respect to Sardars and Paiks — Paiks doing private and public duties — 

Land on service tenure — Land held by Paik having no connection with 
the police — Z^mindaPs right to resume such land — Chowkidari 
Chakran T.and — ZemindaPs right therein — Burden op proof that the 
lands in dispute are Chowkidari Chakran lands — High Court Practice. 

Where in January ifk>i the Zemindar of pergunnah Nayabasan, which was 
settled with him in that year, executed a Kabulyat'ws favour of the Gov- 
ernment under which he was bound to maintain and keep the same 
Sardars and Paiks’* who had all along existed in the ^pergunnah, and to 
carry out whatever order might be passed by the Magistrate on the 
Paiks : 

Jleld^ that the Sardars and Paiks referred to in the Kabulyat were Sardars 
and Paiks employed on police duty ; that the document had no reference 
to Paiks who .'held Jaghirs within the pergunnah on tenure services per- 
sonal to the Zemindar himself and having no connection with the local 
police ; and that the Zemindar was entitled to determine the employment 
of a paik who was in his personal service and held a Jaghir on service 
tenure determinable when his employment ceased, and to recover posses- 
sion of his faghir. ^ 

Chowkidari Chakran lands arc lands which at or before the permanent 
settlement had been appropriated or assigned for the maintenance of the 
police force and by reason of such appropriation excluded from the Zemin- 
dari assessment. The Zemindar is precluded by Bengal Regulations I of 
1793 and XIII of iSu5 from utilising Chojvkidari Chakran lands for 
remunerating persons who are his personal servants and performed no 
police duties, but the onus of proving that the lands in dispute are so 
apt>ropriatcd or assigned is on the Government. MabuTEja Sri Ram 
Chaadra Bbau] Deo n. The Secretary of State for India In Council ... 296 

Permaaeot tenure — Rent^ enhancement of — Bengat Penancy Act of iSSy) 

section 6, Cls. (a) and {b) — Continuity of tenure. 

The continuity of a transferable tenure is not affected by sub-division or by 

consolidation. Chandra Kanta Cbakravarty v. Ram Krfahna Mahalanobiah ajS 

Peraon in adverse possession for less than statutory period, if a defaulter — Sale 
for arrears of land revenue — Assam Land and Revenue Regulation, Sec. 

70 ; See Limitation «.• ... ••• -«• 62 

Plaint, return of — Permission to rehle in proper Court — Order allowing further 

time, if valid ; See Limitation ••• ••• ... : 355 

return of, effect of — Limitation .Act, Sec. 14— Prosecuting suit; See 
Limitation .... •«. ... ••• 355 
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Plaintiff in possession of immovable property, if to prove better title in himself 
to possession than that of the defendant — Declaratory suit ; S^e 
Appeal ... ... ... ... a9T 

Plendfnf — Kraud^ aliegattan of' — Specijlc charge and strict frooj^ necessity of. 

the plaintiff sets up a charge of fraud against the defendant it i‘^ 
necessary for him to state in the plaint clearly and specifically what the 
fraud consists of, the nature of the fraud, and the particulars thereof 
which he says has been committed, and when he has pleaded that, it 
should be shown by strict proof that such fraud has lieen committed. 

Lnllf Mohan Nnndy 9, Hniidas Mttkherjee ... ... 335 

—————— Inference against the claim of the plaintiff — Evidence ; See Ac- 
count, suit for ... ... ... ... ... 509 

Possession — Co-owner — Co-owner^ s possession when adverse. 

Possession is never considered adverse if it can be referred to a lawful title. 

The possession of one of the owners of a property is in law the possession 
of his co-owner, and ^nothing short of ouster or something equivalent to 
ouster can put an end to that possession. 

Where, however, the possession of both the co-ow/iers of a property was 
terminated by a hostile third party, who claimed to hold the property 
adversely to both of them, and one of the co-owners subsequently came 
into possession of the propeity under a lease granted by the adverse 
possessor and continued to do so for more than 12 years s 

ffefd^ that the title of the other co-owner to the property was ;extinguishetl 
inasmuch as the possession of the property must be icferred to the title 
which the co-owner acquired under the lease and not to .his [[title as a 
co-owner of the property. Blseswar Qaognly 9. Bhigabftil Charan 
Baoerjee ... ... ... 3^ 

—————of spurious coin by servant — Master’s knowledge — Time, moment 
of f See hi isdirection ... ... •*« 

Pre-eiBptloa — Shaffee^ rights of — Right of pre-emption : not existing at the date 
of the decree by the triai Court, if enforceabte — Rvenfs subsequent to 
institution of suit, if Court can take notice of — Review of judgment — 
Application based on a ground never taken before, maintainability of 

In' a suit for pre-emption, the right of the plaintiff to get pre-emption must 
exist not only at the time of the sale, but also at the time of *the institu- 
tion of the suit, and finally upto and at the date of the decree. 

Per Mookerjee,f. : — Ordinarily the decree in a suit should accord with the 
rights of the parties as they stand at the date of its institution ; but there 
are cases where it is incumbent upon a Court of jusice to take notice of 
events which have happened since the institution of the suit, and to 
mould its decree according to the circumstances as they stand at the 
time the decree is made. This principle will be applied where it is shown 
that the original relief claimed has by reason of subsequent change of 
circumstances become inappropriate, or thatdt is necessary to base the 
detdsion of the Court on the altered circumstances in order to shorten 
litigation or to do complete justice between the parties. 
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Where the ground assigned in support of an application for review raises a 
pure question of law and its determination does not depend upon the 
investigation of new facts, and the alleged error is apparent on the face 
of the record, the application for review will be entertained altough the 
ground was not taken at any stage of the proceedings. Niiri Mian v, 

Anibica Singh ... ... ... ... ... 140 

Pre-emption, right of, not existing at the date of the decree of ^the trial Court, 

if enforceable ; Pre-emption ... ... ... 140 

■■ suit for — PlaintifTs right, how long to subsist ; JS’rr Pre«emption... 140 

Presidency Towns Insolvency Act, Sch. II. cl. (18) — Purchaser of part of insol- 
vent’s property, if proper or necessary party ; Cross-examination ... 1 49 

Presumption — Landlord forbearing to claim rent from an occupancy raiyat for 

40 years ; Tenancy •— ... ... ... ..^ 363 

— '■ that document accepted by Court is properly stamped ; Se^ 

Stamps ... ... ... ... ... ... 5^4 

Principal and agent — Proprietor appointed by a co-propVietor as common 
manager for payment of debts on the estate, whether an agent of the 
latter and, on his death, of his sons ; Account, suit for.». ... 509 

Private rights, interference — Corporation — Statutes, construction of ; 

Calcutta Improvement Act ... ... ... ... 246 

Privy Council, appeal to — Subject matter of appeal, method of valuation — 

Value of land mortgaged or value of mortgage 5 Mortgage suit ... 303 

Procedure, proper — ^Period, expiry of — Criminal Procedure Code, Sec. 144, 

Successive orders under ; See Period, extension of ... 272 

Promisor, liability of — ^Joint contract 5 Compromise ... ... 74 

Proseeutlon, duty of ; Se^ Misdirection ... ... ... ... 400 

^Protected Interest’ — Bengal Tenancy Act, Sec. 160 cl (g) — I^arputnt deed-- 

Seputni^ grant of ; Sub-tenancy ... ... ... 180 

Provincial Small Cause Courts Act, Sec. 17, applicability of — Application for 

restoration of a case — Alternative prayer for review ; Application... 446 

- — Sch. II. Art. 31 — Suit for recovery of 

money to be found due on settlement of accounts, from the defendant ; 

See Accounts, suit for ... ... ... ••• ... 187 

Purchaser, rights ofSaie on aceount of arrear of land revenue — Unrecorded 
proprietor of the estate — Title acquired cuiverse possession — Assam 
Land and Revenue Regulation (/ 0/ t 886 )^ Secs, 6j, 70, 7/. 

On a sale held under section 70 of the Assam Land and Revenue Regula- 
tion on account of an arrear, a person who has acquired a good title by 
adverse possession against the original proprietor at the time of sale, is 
a defaulter and cannot assert a good title as against the purchaser, an 
unrecorded proprietor of the estate. 

What is sold is the estate and the purchaser is entitled to take that estate 
as against the defaulting proprietors. Aftar Alt v, Brojendra Kishore 
Roy Chowdhnry ... ... ... ... 60 

Purchaser at a sale for arrears of land revenue, what acquires ; See Purchaser, 
rights of 
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Parch Aser of part of insol rent’s property, if proper or necessary par y — Cross- 

examination by such person, effect of ; See Cross-examination 149 

Railway receipt — Indian Contract Act (I X of rS/jr), Secs. 102^ 10 roS and 
ijS — Stoppage in transitu — Expressions * document showing titU^ *docu* 
ment of title f and * instrument of title* to goods — Test to de applied in 
determining whether a document is a document of title — Railway receipts . 
are instruments of title — Assignment hj^ endorsement of railway receipt! 
by the buyer by way of pledge — Right of unpaid vendor — Transfer of 
Property Act ( IV of 1882^ Secs. 4 and rjy. 

Whenever any doubt arises as to whether a piarticular document is a *docu- 

a 

ment showing title’ or a document of title’ to goods for the purposes of 
the Indian Contract Act, the test is whether the document in question is 
used in the ordinary course of business as proof of the possession or control 
of goods, or authorising or purporting to authorise, either by endorsement 
or by delivery, the possessor of the document to transfer or receive the 
goods thereby represented. 

In the present case both Courts in India having found that the railway 
receipts in question satisfy^the test, their Lordships held that even apart 
from sections 4 and 137 of the Transfer of Property Act, 1882, (as 
amended), the said receipts were documents showing title to goods within 
sections 102 and 108 and documents of title within the meaning of 
section 178, and also instruments of title within the meaning of section 
X03 of the Indian Contract Act, 1872 $ and consequently as the said 
railway receipts were assigned by endorsement by the buyer of the goods 
to the respondents resi^ectively by way of pledge to secure advances made 
specifically on them, the seller could not have stopped the goods in 
transit without payment or tender to the respective respondents of the 
amounts of their advances. 

In the Indian Contract Act the three expressions, (i) ^document showing 
title,’ (2) ‘document of title,’ and (3) ‘instrument of title,’ are used in the 
same sense. ^ 

The Indian Contract Act, 1872, is an amending as well as a consolidating 
Act, and beyond the reasonable interpretation of its provisions there is 
no means of determining whether any particular section is intended to 
consolidate or amend the previously existing law, and there is no im* 
probability in the . Indian legislature having at the time of passing that 
Act, taken the lead in a legal reform of the law of contract for which 
England had to wait several years thereafter. Ramdas Vlthaldaa Durbar 
9 . S. Afoeerdiand & Co. ... ... .«• ... 320 

Railway receipts, instruments of title ; AVr Railway receipt ... 320 

Ralyatl land, lease of, if valid — Lease, grant of, without the approval of co* 
sharer Gaontias — Central Provinces Land Revenue Act, Sec. 138 t See 
Lambaidar Caontia, settlement by ... ... ... 83 

Reasons not recorded for admission of evidence, effect of ; See Appellate Court 457 

Recoapment, acquisition for, and taxation for, distinction between t See 

Calcutta Improvement Act ... .... ••• 046 

Refttlatloq VII of 1793, Preamble, Secs. 2, $ ... 382 
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RcflilRtloo XXVII of i8i 4» Preamble ... ... ... 382 

XXVII of 1814, Secs. 3, 4f 5. 10, II, 12, 13, {4, 18, 20, 21, *22, 

3o» 35* 37 ••• — — ••• -- 382 

X of 1829, Secs. 17, Sch. A, Arfs. 3* 20 ... ... 5^4 

I of 1886, Secs. 63, 70. 71 ... ... ... — 60 

rnmmmmmm- , ■ J of I8869 SCCS. 7^f 80j 8^ ••• ••• ••• ••• 

Release of a portion of the holding by a raiyat in favour of some of the land- 
lords — Possession relinquished — Portion acquired for the purpose of hold- 
ing market — Land let out for agricultural purpose ; Injunction ... 85 

Reliflons endowment — Hindti Law — Muth or A st hat — Mahant — Succession — 


Custom — Propesty oj the Muth — Disquafijieation by marriage — Abdica- 
tion in faTiour of a disqualijied person^ of-— Document appointing 

such a person — Trial Jtidge^ 5 finding Ofs question of fact, zralue of 

The question as to who has the right to succeed to the office of Mahan t 
depends, according to the well-known rule in India, not on the general 
customary law, but upon the custom and usage of ^the particular Asthal 
or Muth. 

The whole assets of an Asthal or Muth are vested the reigning Mahant 
as the owner in trust for the institution itself, and although large 
administrative powers are undoubtedly vested in him, the trust does 
exist and must be respected. The succession to him in such property 
follows with the succession to the office. 

In a Bairagi Asthal a married man who prior to initiation as a Bairagi 
Chela has not renounced his wife and family and has not conformed to 
the practice of celebacy, is incompetent to be Mahant of the Asthal, and 
the Mahant for the time being who knowingly abdicates in favour of 
such a person and appoints him as his successor, consents to a violation 
of the views and practice of asceticism and celebacy which it is his duty 
as the trustee* mahant to maintain and protect. Any document under 
which such an appointment is made is void and inoperative, and on the 
Couit setting aside the appointment, the Myhantship does not revert to 
the relinquishing Mahant, but goes to the person entitled according to 
the custom of the institution to succeed him. 

The oiigin, nature, objects, custom and practice of such religious institu- 
tions, and also the rights, privileges, duties and powers of a Mahant 
stated. 

The Trial Judge found upon the evidence adduced that the allegation that 
the defendant was a married man had been established and that the 
plaint ifl’^ case was true. This verdict was reversed by the High Court 
on appeal without stating suffiment grounds : 

//eid, that upon a question of fact, the verdict given by the Trial Judge 
who had the advantage of seeing and hearing the witnesses could not be 
lightly set aside, specially as that Judge was also presumably acquainted 
with the manners and customs of the people among whom the trans* 
action vras alleged to have occurred. Held further, upon an examina* 
lion of the evidence, that this rule could not be departed from in the 
present instance. Mahant Ram Parkash Das v. MshMt Annnd Das I|6 
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Renaad — New issue in second appeal — High Court’s power to remand for 

trial of such issue ; See Second Appeal ••• >9^ 

^^Rendertaf land unfit for the purpose of the tenancy*’- — ^Temporarily unfit — 

Bengal Tenancy Acts Sec. 23 ; See Injunction ... ... Ss 

Rent, enhancement ej — Rent^ payable partly in cash and partly in kind — 

Bengal Teitancy Act ( VIII of i88£)^ Sec. applicability aj. 

The word ‘•money-rent” in section 30 of the Bengal Tenancy Act refers 
to a tenancy where the rent is solely payable in money, and as such the 
section does not apply to a case in which rent is paid partly in cash and 
partly in kind. Priya Nath Pal r. Tariri Charan Roy ••• ... 373 

, failure to pay, effect of — Adverse possession ; See Landlord and tenant... 4 S 3 

9 suit far — Original tenant^ heirs oj — Liability^ if joint and seoeral — 

Decree against one^ if maintainable — Indian Contract Act ( IX of 
1872)^ Sec. 43. 

In a suit by a co-sharer landlord for arrears of rent against the heirs of the 
original tenant the Court below passed a money decree, against one of 
^ the defendants only for the entire claim : 

Held^ that the decree coul^ not stand ina siiiuch as it was not a case of a 
joint contract which might be enforced against any of the joint contrac- 
tors, but the defendants became jointly interested by operation of law in 
a contract made by a single person. Shaikh Sabad 9. Krishna Mobaa 
Basak .«■ ... •.. ... 37 ^ 

, suit for — Sale of portion of occupancy holding — Lease from purchaser 

taken by original raiyat — Landlord^ right of— Settlement by landlord of 
the holding — Sett lement- holder* s righf^ as against the original tenant — 

Estoppel. 

A sale of portion of an occupancy holding does not cause a forfeiture of the 
tenancy. 

So far as the landlord is concerned, the tenancy continues unaffected and 
he is entitled to look for payment of rent to his recorded tenant. 

There is no abandonment of the bolding, if the original tenant after parting 
with a portion of the holding remains in actual possession of it as an 
under-raiyat from the purchaser. 

The disputed land belonged to A. In execution of a decree for money 
obtained against him, B purchased a portion of the holding. Thereupon 
the representative of the original tenant took subleases from the purchaser 
in respect of a portion only of the land acquired by him. The^plaintiff 
took a settlement from the superior landlord of the disputed land which 
constituted the occupancy holding of A. He subsequently sued to eject 
B as a trespasser and obtained a decree against him. When be attempt- 
ed to execute this decree, he was opposed by the defendant, the repre- 
sentative of the original tenant. The objection was allowed The 
plaintiff then brought the present suit to recover rent from the defendant 
as his under-raiyat : 

Held^ that the relationship of landlord and tenant between the plaintiff 
and the defendant did not subsist and the claim for rent was not main- 
tainable. 
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That the original tenancy still continued and the landlord was not com* 
petent to create a valid occupany holding in favour of the plaintiff. ^ 

That the defendant was not estopped from questioning the title of the 
plaintiff. Kalim Sheikh v. Mocham iHaodal ... ... 

Report of outdoor inspector, bearing an eight -anna stamp, with Chairman’s 
remark, if complaint $ Chairman, powers of 
Restitution — Dependent judgtnent or order — Restitutionj when to be had — 
Limitaiion — Interest, 

It is a general rule that upon the reversal of a judgment, order or decree, 
all connected or dependent judgments or orders fall with it, specially 
judgments subsequently entered and dependent thereupon ; but this rule 
does not operate by implication to set aside a distinct and independent 
judgment or proceeding though it forms a part of the same litigation. 

Whether a judgment or order is a dependent judgment or order, that is, is 
merely ancillary and accessory to another judgment so as to have its fate 
and fall to the ground along with it, is to be determined from the nature 
and scope of the proceedings. t- 

In cases not comprehended strictly within the letter of section 144 of the 
Civil Procedure Code (which makes grant of restitution obligatory in 
certain circumstances) restitution is not a matter of right but depends 
upon the sound discretion of the Court and will be ordered only when the 
justice of the case calls for it ; but the test of what is just, must be 
determined with reference to the imperative requirements of the law 
applicable to the subject matter. 

An obligation is imposed upon the Court to dismiss an application for 
execution df a decree, if the application is barred by limitation. Hence 
the Court cannot withhold relief by way of restitution, when a sum has 
been paid out on the strength of an erroneous decision upon a point of 
limitation. 

The Court will not permit an injustice to be doq^e by reason of an errone- 
ous order made by it and will, when that erroneous order has been 
reversed, restore the parties to the position which they would otherwise 
have occupied. 

When a person receives money under a decree which is afterwards reversed 
on appeal, the statute of limitation commences to run in his favour only 
from the reversal. 

When a decree -holder withdraws money under a decree which is afterwards 
reversed on appeal, he is bound to restore the amount with interest at 
the rate of 6 per cent, per annum from the date of withdrawal to the 
date of repayment into Court. Ashutoah Ooswami n. Upendra Prosad 
MItra ••• ••• ••• ••• 

not coming within section 144 C« P. C., nature of | See Restitu- 
tion .*• ••• 


sion ; 


relief by-^Sum paid out on the strength of an 

See Restitution ... 

when to be had ; See Restitution 


erroneous deci* 
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Revenue officer, jurisdiction of — Suit?* for declaration of title and for recovery 

of possession ; See Bengal Tenancy Act, Secs. io6, 109 ... 79 

Reversionary heir, position of ; See Hindu L.aw — Widow’s estate... .»• 309 

Reversioner, attesting — Attestation of deed, effect of ; See Hindu widow ... 487 

- ■■■■ not entitled to declaration of right during widow’s lifetime ; See 

Hindu Law — Widow’s estate ... ... 309 


Review — l^Qn-appealing party ^ if can apply — Appeal to lower appellate Court 
— Seeond appeal by some of the parties — Civil /Procedure Code ( Act V ef 
rgoS Jf -^ 7 > ^ — ** Where the ground of such appeal and the review 

are based on the same grounds'^ — Decree of the appellate Courts effect of — 
Appeal by some of the parties^ e ffect of 

The plaintiffs instituted a suit for recovery of possession of land against 
five defendants, who claimed to hold it under one title. The suit was 
decreed. An appeal preferred by all the defendants was dismissed. 
Three of the defendants (/. e. the defendants other than the first two) 
then preferred a second appeal and made respondents the plaintiffs and 
also the defendants wh^ had not joined them in the appeal. The appeal 
was summarily dismissei} under O. 41 R. 1 1 of the Code of Civil 
Procedure ; 

Jleld^ application for review on Uie^^roiind^ dfeguvcfy of, new 

and important evidence the first two defendants, who did not prefer 
a second appeal, was entertainable by the lower appellate Court. 

A defendant, who has not him«:elf appealed, may apply for a review of 
judgment, notwithstanding the pendency of an appeal by a co-defendant, 
e^cept in two contingencies, namely, firsts where the ground lor review 
identical with the ground for appeal, and, seconily^ when, as respon- 
dent in the appeal, he can present to the appellate Court the case on 
which he seeks reviews Where the grounds on which the appeal was 
preferred, w^re different from the ground on which the review is sought, 
namely, the discovery of new and import ant matter or evidence, the 
case does not fall within the e:vception. 

The expression ‘‘where the ground of such appeal is coimnon to the 
applicant and the appellant” in order 47 rule l (2) of the Code of Civil 
Procedure, refers to a case where the appeal and the review are based 
on the same grounds, and does not contemplate a comparison between 
the actual appeal by the defendant and a possible hypothetical appeal 
by the applicant for review. 

If the decree of the lower Court is reversed by the ap[)cllate Court, it is 
absolutely dead and gone ; if, on the other hand, it is affirmed by the 
appellate Court, it is equally dead and gone, though In a different way, 
namely, by being merged in the decree of the superior Court which takes 
its place for all intents and purposes ; both the decrees cannot exist 
simultaneously. The fact that an appeal has been dismissed under 
order 41 rule ii of the Code of Civil Procedure, makes no difference in 
principle. 

The effect of an appeal by some alone of the parties affected by a decree. 
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is to leave untouched the decree as between the parties thereto. 
Chandra Kant Bhattacbaryya v. Lakshman Chandra Chakrabarti 

Whole case, if can be considere<l on ||j|piew under cl. 26 of the 

Letters Patent ; Sfe Misdirection 

» application for — High Court judgment — Limitation Act, Sec. 12 ; 

Limitation 


of judgment-- Application based on a .ground never taken before, 

ipaintainability of— Pure question of law ; See Pre-emption 
Right of unpaid vendor — Assignment by endorsement of railway receipt by 
the buyer by way of pledge — Transfer of Property Act, Secs. 4, 137 ; 
See Railway receipt 

Sale, effect of — Sale of a tenure for its own arrears of rent — Purchase of a putni 
taluk — Application to set aside sale — Pending proceedings second suit for 
rent — Payment by purchaser to save the taluk from sale — Suit for recovery 
of amount paid. ^ 

In the absence of anything to denote the contrary, a sale of a tenure held 
in execution of a decree for its own^rrears of rent* passes it free from 
liability for previous arrears. Mathura Mohan Saha v. Nabln Chandra 
Datfa .... .... 


, when became final — Assam Land and Revenue Regulation, Sec. 80 — 
Sale certificate stating the date of confirmation of sale ; See Limitation 
certificate Sale, when final Confirmation of sale, date of ; See Limi- 
tation ... ... ... ... ... „ 


Sanction for prosecution «>f a public authority, if to be under seal of that 
authority Bengal Municipal Act, See. 353 ; See Chairman, powers of... 

'■■■— to prosecute — False information to Police — Criminal Procedure Code^ 

Secs. 4 (/), igy (7) (/ 0 » 47 ^~ Penal Code^ Sec. 21 r. 

No sanction to prosecute is necessary under section IQ5 (i) (b) of the Code 
of Criminal Procedure when a false charge has been made to the Police 
and has not been followed by a judicial investigation thereof by a Court. 

Where, therefore, the complainant to the Police never applied to the 
MsgiNtrate for investigation, nor did he impugn the correctness of the 
I’olicc Report as to the falsity of the complaint nor did he pray that the 
person accused by him might be brought to trial, nor was he examined 
on oath by the Magistrate : 

If elds that the order for sanction to prosecute him was bad, if it was dcciU' 
cd to have been granted under section 195 of the Code, inasmuch as 
there was no •complainP within the meaning of section 4 (h) of the Code, 
and the offence could not be said to have been committed in a proceed- 
ing in a Court. 

Held furthers that the order for prosecution could not also be sustained un - 
der section 476 of the Code, as that section must be read with section 195 
and is consequently restilcted by the limitations contained in clause (b) 
of the section and the alleged offence under section 21 1 Indian Penal 
Code was committed neither in Court nor brought under its notice in the 
course of a judicial proceeding. Tayab Ulfah n. King- Fir peror 
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Second appeal — BeiiEal Tenancy Act, Sec. 153 (b) — ^Judicial ofilicer especially 
empowered to exercise final jurisdiction — Question of conflicting title not 
decided by primary Court — First appellate Court deciding question of 
conflicting title ; See Appeal ... ... 235 

- — — — I/ew issue in secoftd appeal — High Couri^s Power fo remand 

the case for trial of such an issue ^ 

Even if it competent to the High Court in second appeal to remit a case 
for rehearing on an issue not raised in the pleading or even suggested in 
the Courts below, that ought only to be done in exceptional cases for 
good cause shown and on payment of all costs thrown away. Maharaja 
Sri Ram Chandra Bhan] Deo v. The Secretary of State for India In 
Council .•• ... ••• ... ... 296 

— — Order passed without jurisdiction — Order appealable* if passed 

with jurisdiction ; Appeal ... ... ... ... 235 

Security, scope of — Documents of title deeds of property, deposit of — Nothing 

said except that they are security ; See Equitable mortgage... ... 314 

— — — , scope of— Documtfiits of title deeds of property — Oral bargain ; See 

Equitable mortgage ... ... ... ... 314 

— — scopKi of— Documents of title deeds of property — Written bargain ; 

Equitable mortgage ... ... ... ... .... 314 

Sentences in two different cases to run concurrently, if legal ; See Concurrent 

sentences ... ... ... •*. ... ... 34 

Solicitor’s Act (6 and 7 Viet. C. 73 )» Sec. 48 ... ... 382 

Special leave to cross-appeal ; See Contract ... ... ... 279 

Specific performance — Contract to bequeath a village — Proposal with a condi- 
tion — Acceptance — Compliance with condition — Contract to bequeath a 
village ; See Contract ... ... ... ... ... 279 

— S7iit for — Mxplanation of * specific performance * — Vendor 

and purchaser— Contract to sell and purchase a decree — Pransfer — 
Assignment — Duty to keep decree alive until assignmenl — Code of Civil 
Procedure {Act XIV of iSSs^^^Sec, 

The expression Specific performance,’ as applied to suits known by that 
name, presupposes an executory as distinct from an executed agreement, 
something remaining to be done such as the execution of a deed or a 
conveyance, in order to put the parties in the position relative to each 
other, in which by the preliminary agreement they were intendetl to 
be put. 

The Court will not decree a suit for specific performance of an agreement 
if it finds that at the date of suit the plaintiff cannot complete the agree- 
ment by doing what remained to be done by him under it. 

Where a decree-holder agrees to sell his decree, a transfer thereof to the 
purchaser could, by reason of section 232 of the Code of Civil Procedure, 

‘ 1882, be effected only by an assignment in writing, and until such ^n 
assignment it is the duty of the decree-holder (the vendor) to keep the 
decree alive ; and if owing to the bar of limitation the decree becomes 
incapable of execution, the vendor cannot maintain a suit for specific 
performance of the agreement against the purchaser inasmuch as the 
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decree, which the purchaser has agreed to purcha-^e and which the vendor 
has agreed to assign to him, is a decree incapable of execution. Jatindra 
Nath Basu v. Srtmati Peyer Dcye DebI ... ^7 

— , suit for — Proof — Non-performance of contract^ when 

excused— Tender full amounts 

The plaint! ft who seeks specific performance of a contract has to show, 
firsts that he has performed or been ready and willing to perforin the 
terms of the contract on his part to be then performed ; \^Bungsheed hur 
V. Calcutta Auction Compay ; Ram v, Afullicka ; and Gkillis v. 

Me* Ghee referred to ] . nd, secondly^ that he is ready and wilHog to 
do all matters and things on his part thereafter to Ije done [ Walker v. 
feftreys ; and l^ishvanaih v BaOu referred to.J A default on his 
part in either of these respects furnishes a ground upon which the action 
may be resisted. 

Non-performance by the plaintift in a suit for specific performance is ex- 
cused when that has resulted from the defavilt of the vendor rlefendant. 

A contract of sale was made orally on the 1st Februat/, 1911. The price 
was fixed at Rs. 400 ; one rupee was paid on the date of the agreement 
which was to be carried out and completed within 10 days ; 

lltld^ that it was obligatory upon the vendee to tender the balance of the 
purchase money to the vendor on or before the llth February, 1911, and 
that as he did not do so, there was a default on his part in the perform, 
ance of an essential term of the contract. 

The fact that the tender of the full amount would never have been accepted 
by the vendor would be no ground for non-performance on the part of 
the vendee. Maolk Chandra Bhowmik v* Abhoy Charan dope ... 90 

— — , suit for, plaintiff, what to prove ; See Specific per- 

•fermance, suit for ... ... ... ... ... 90 

- performance, what is ; See Specific performance, suit for... ... 67 

■ performance of an agreement, suit for — PlaiiftifF unable to complete 

the part of the agreement — Suit, if to be decreed ; See Specific per- 
formance, suit for ... ... ... ... ... 67 

Staoupa — Bengal Regulation X of iSag^ Secs* // and Sch* Ay Arts, 20 — 

JLost deed alleged to be insufficiently stamped — Presumption that documents 
accepted by Ccnirt are properly stamped — Mortgages in India before the 
Transfer of Property Act (IV of 1SS2) — No writing required* 

In a suit for redemption of an usufructuary mortgage dated 1857, the docu- 
ment on which the plaintiff relied to establish the mortgage was a certi- 
fied copy of a petition of compromise filed in Court in that year. The 
suit was based on the recital in the petition relating to the mortgage and 
the certified copy in question bearing a i rupee stamp was issued in 
1857. The record of the proceedings in which the petition was filed 
was destroyed in the mutiny. The defendants objected that the contract 
was not enforceable, inasmuch as the document was not properly 
stamped ; 
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Held^ that before the Transfer of Property Act came into force, such mort- 
gages could be created without any writing outside the Presidency towns 
by simple delivery of possession ; that the said petition recited the terms 
on which the then dispute was settled among them being the agreement 
relating to the usufructuary mortgage ; that the mortgage was verbal and 
was valid and the present suit was not based on an agreement contained 
in the petition ; that if the petition was treated as the document creating 
the mortgage, it must be i^resumed that the officer before whom it was 
presented satisfied himself that it was properly staiiij>ed and no infer- 
ence that it was not so stamped could be derived from the fact that the 
copy bears a i rupee stamp. Alimad Raza v. Saiyid Abid Husain 
Stamp Act (// of iSgg)^ Section cL (c) — other act^^ meaning of- - 
Document insufficiently stamped —Prosecution under the section^ if 
maintainad'e . 

The words *‘any other act” in clause (r) of section 64 of the Indian Stamp 
Act, mean an act of a like nature to those which are specified in clauses 
{a) and {5) ; and thus the mere fact that a person puts a stamp on a 
document, which he knows not of proper value, would not bring the 
case within clause (^) of the section. Chhakmal Chopra The King- 
iSniperor .«« .«• ... 

Sch. r. Art. 5 (c) — Agreement — Hire-purchase instrument — 

Agreement to hire machinery, with an opinion on the part of the hirer 
to purchase ; See Stamp duty ... ^ ... ... 

Stamp duty— Indian Stamp Act (11 of iSgg)^ Sch. 1 Art ^ (r) — Hire-purchase 
instrument — Agreement or convey a *tce. 

An instrument described as a hire-purchase contract was entered into 
between A and B whereby one Linotype Machine was hired by the 
latter for 27 months upon term- and conditions set forth in the 
document. The question arose wliethcr this is to be stamped as an 
agreement or a conveyance. ^ * 

Heldj upon the construction of the document that it is simply an agreement 
to hire the machinery in question, with an option on the part of the 
hirer to purchase and as such it is liable to be stamped as an agreement 
within the meaning of Art. 5 cl. (c) of Schedule i to Indian Stamp Act 
and not as a conveyance. In re Uaofypc and Machinery Co. and Wind- 
sor Press ... ... ... ... 

Statutes, construction of — Private right, interference of — CorporatiDn ; See 
Calcutta Improvement Act ... ... 

interpretation of— Number — Gender — General Clauses Act, Sec, s 

(i) (ii) 5 See Legal practitioners ... 

Statutory rules, construction of ; See Legal practitioners 

Step in aid of execution — Application for execution— Application for sale of 
property situate within the jurisdiction of the Munsiff^s Court made to 
the District Court — Decree transferred by the District Court to the 
Munsid’s Court — Civil Procedure Code, Secs. 223, 224, 228, 230 — 
Limitation Act, Sch. II. Art 179 ; See Limitation 
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Step in aid of execution — Leave to bid — Limitation Act, Sch. I. Art. 182; 

See Decree, execution of... ... ••• 4^2 

Stoppage In frao^tu — Assignment by endorsement of railway receipt by the 
buyer by way of pledge — Contract Act, Secs. 102, 103, 108, 178 ; See 

Railway receipt .— ... .»• .*• ••• 320 

‘Street’, meaning of ; See Calcutta Improvement Act ... 246 

Street-scheme — Area ; See Calcutta Improvement Act ... ... 246 

— Purpose, change of ; See Calcutta Improvement Act ... 246 

Sub-lease — Bengal Tenancy Act {VI/' of Sec. Sy—Admissibliity in 

evidence — Oral evidence of the terms 'I agreement — Evidence Act {I of 
187s Sec. gr. 

Where a sub-lease has been registered in contravention of the terms of 
section 85 of the Bengal Tenancy Act and !ias been followed by posses- 
sion, the sub-lessee, if dispossessed, is entitled to recover possession, 

Oonesh Alondol v. Thanda Namasundranl ... ... ... 539 

- — Estoppel -Lessor and lessee — Lessee^ if can question lessor^ s title — 

Sub -lease invaTid — Bengal Ten%ncy Act {V/// of iSJs'Sf Sec. 8$ (3) — 

Bengal Tenancy Act^ scope of. 

The title of a grantee, who can fall back upon prior possession as tenant 
or otherwise, ctinnot be defeated by mere proof of contravention of 
section 85 of the Bengal Tenancy Act . 

As between grantor and grantee, the rule of estoppel applies, when the 
elements essential to attract its operation are proved to exist. 

The creation of the complete relation of landlord and tenant has the effect 
in law of estopping the tenant to deny the validity of the title which he 
has admitted to exist in the landlord ; the estoppel arises not by reason 
of some fact agreed or assumed to be true, but as the legal effect of 
carrying the contract into execution, of the tenant taking possession of 
the property from the hand of the lessor. 

Every estoppel ought to be reciprocal, that is, to bind both parties, and 
this is the reason that a stranger shall neither.take advantage of nor be 
bound by the estoppel . 

The Bengal Tenancy Act is not a complete Code even in respect of the 
law of landlord and tenant ; much less does it profess to incorporate the 
general principles of the law of contract and the doctrine of equity 
jurisprudence, in so far as they may have to he applied iu the determina- 
tion of disputes between landlords and tenants. 

Under the under-tenure lease from the plaintiffs, who were subsequently 
found to be occupancy raiyats, the defendants entered into possession of 
the leasehold property : 

Heid^ that the defendants could not be permitted to allege or prove that 
the plaintiffs were occupancy raiyats at the date of the lease executed in 
their favour ; that the defendants could not show that the lease was void 
and that no interest passed to them 1 that the parties were mutually 
bound by the terms of the lease ; that it was no more open to the 
defendants than to the plaintiffs to prove facts contradictory to the 
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allegations which formed the ba'^is of the contract, after that contract had 
been carried into execution and the contracting parties had enjoyed 
benefit thereunder, Bamandas Bhattacharyya v. Nilmadhab Saha ... 541 

■■ Validity^ loho can quest ton — Bengal Tenancy Act ( VTII of rSSy )% 

Sec. 8s {r). 

Where a sub-lease created l>y :i laiyat A*r a term exceeding nine years was 
the only title on which the grantee relied so that he could not fall back 
on prior possession as tenant or olli«iwise, his suit to recover Jkfias 
possession was dismissed. Baisnab Charan De v. Sarat Chandra Kar ... 538 

Sub lessee, if dispossessed, can recover possession — Sub-lease registered in 
contravention of section 85 of the Bengal Tenancy Act — Sub-lessee given 
possession ; See Sub-lo.isc ... ... ... 539 

■' ’■ — , if can be dispossessed — Sub-lessee’s prior possession — Grant in 

contravention of section 85 of the Bengal Tenancy Act ; See Sub lease ... 541 

Subordinate Court, if can enyuire into the conduct of the legal practitioner 
falling within section 14 of the Legal Practitioners Act Legal 

practitioner ... ••• T90 

Subtenancy*" -Permission at the time of creation^ if necessary — General 
permission^ ij sufficient — ^^JSxfress permission** — Protected interest * — 

Bengal Tenancy Act^ Sec. 160 cl. (g). 

Section 160 cl. (g) of the Bengal Tenancy Act does not contemplate that 
the tenant should come each time to his landlord and ask Inm for 
express avithority in writing, authorising the specific interest which the 
tenant intends to create. A permission to create an interest of a 
particular description given in the lease granted by the lanillorJ, is 
surilcient for the purposes of section 160 cl. <g) of the Act. 

A deed by which a darputni was created contained the following words • - 

•‘I give you a right to alienate the land at pleasure by gift and sale, and 
to grant sepatni by settlements of your own interest ; *’ 

Jleld^ that the words were sufricitftit to authori.se the creation of a sub- 
tenancy within the meaning of section 160 cl. (gf of the Bengal Tenancy 
Act, and as such a sepatni created by the darpatnidar was a ‘ 'protected 
interest” not liable to be annulled under the Act. Bidhumukhi Chowdhu- 


rani v. Asmafulla i8u 

Succession — Assets of an Asthal or mutt ; See Rtligious endowment ... 1 16 

to the office of Mohant, how governed ; See Religious endowment Il6 

Suit, continuation of— Proceedings on appeal ; See Suit, stay of ... 514 

^ filing of on the last date — Court’s power to extend time ; See Limitation 355 

—, if lies, before removal of fixture, to declare right to compensation in 

case of removal ; Compensation ... ... ... 498 

, if a suit for account — Test; Account, suit for ... ... 187 


maintainability — Partition — Trust deed executed by administrator with 
the permission oj the District Judge — Trust deed empowering trustee to 
grant permanent leases ^Person interested not impeaching the lease. 

A trust deed was executed with the .sanction of the District Judge, by an 
adiiiiiiistrator of the estate of a deceased co owner in favour of a 
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mortgagee, with power to trustees to grant permanent leases. In 
pursuance of that deed a permanent lease was executed in favour of the 
plaintiff. The latter remained in possession with other co-owners for 
about 7 years, when he brought a suit for partition. In that suit he 
impleaded a person who was interested in opposing the lease. He did 
not contest the lease. 

Held^ that the plaintiff had sufficient interest to maintain such a suit for 
partition. Nawab Salioitilla Bahadur v. Probhat Chandra Sen ... 36 

— , nature of, if altered by the form in which the claim is laid in the plaint ; 

See Accounts, suit for ... ... ... ... ... 187 

, stay of— 'Civil Procedure Code {Act V of tgo 8 )^ Sec, 10 — * Matter in 

zssti^ — Suit for rent — Proceedings on appeal. 

Section i(» of the Code of Civil Procedure does not bar the trial of a suit 
for rent for a period subsequent to that included in the previously 
instituted suit (or rent. 

The expression ‘matter in issue* in section 10 of the Code of Civil E*rocedure 
has reference to the entire subject in controversy between the parties. 

The object of section 10 is to prevent Courts of concurrent jurisdiction 
from simultaneously trying two parallel suits in respect of the same 
matter in issue. 

Proceedings on appeal arc for many purposes deemed only a continuation 
of the suit instituted in the first Court Bepfn Beharl Majuendar v, 

Jogendra Chandra Qhosh ... ... ... ... ... 514 

, withdrawal o/^ ?wifhoiit leave ^ effect of — Civil Procedure Code^ O, 

R, 1 Suh-R, 

In the absence of permission to bring a fresh suit, O. 23, r. i, sub -rule (3) 
of the Civil Procedure Code, precludes the plaintiff from instituting any 
fresh suit in respect of such subject matter or such part of the claim from 
which he has withdrawn. Aswini Kumar Alch v, Saroda Charan Basu ... 79 

for recovery of amount paid — Putni taluk, pu|:chase of — Application to 
set aside sale — Pending proceeding, second suit for rent — Payment by 
purchaser to save the taluk from sale ; See Sale, ell'ect of ... 34 

Surety, if fit or not — Judicial enquiry — Criminal Procedure Code, Sec. 122 ; 

See Surety ... ... ... 51 

— , rejection of — Criminal Procedure Code {Act V of rgoS)^ sections no 
and 122 — Surety^ rejection of — fudiciat enquiry — Want of sufficient 
control over the accused not a good ground of rejection. 

The question whether a particular person who is offered as a surety is or 
is not fit, within the meaning of section 122 of the Criminal Procedure 
Code, must be decided by the magistrate himself, upon evidence taken 
for the purpose ; sureties offered should not be refused except after 
judicial enquiry. 

Rejection of sureties on the ground that they do not show that they have 

sulficient control over the accused is not valid in law. Ray an Khan v. 

Emperor ... ••• ... ••• 31 ® 

— — , rejection of - Want of sufficient control over the accused % See Surety 5 t 



Voc XXiV.} 


INDRX OF rASK3 


605 

Paoe. 


Symbolical delivery of possession to purchaser at a revenue sale, effect of, 
against a person in adverse possession for less than statutory period ; 
See Limitation 

Tenancy — Bengal Tenancy Act (VII 1 of iSSy)^ Sec. A (j")-— 

Tenancy^ ij to he of too htgkas at the date of 5t4if — Presumption ^ it 
appHcabte to a tenancy existing before the coming into operation of th* 
Act- —Sub*division of tenancy — Incidents of divided tenure — l^enanry, 
real nature of^ how determined — Occupancy raiyat holding at a rent not 
changed for 40 years ^ if raiyat at fixed rate. 

Clause 5 of section $ of the Bengal Tenancy Act Ts not restricted in its 
application to suits or proceedings l 3 etween landlords and tenants under 
the Act. Neither is it limited to cases of tenancy of more than joo 
bighas in existence as such at the date of the institution of the suit 

wherein the <(Uestioa ^if the nature of such a tenancy arises for determina- 
tion. 

The clause is a provisi<Jn, not of substantive but of adjective law ; it lay^ 
down a presiuuptioii ^ind changes the burden of evidence. The 
presumption is applicable to tenancy which existed before the coiniuence- 
ment of the Act. The clause only codifies what had been a recognised 
doctrine under the old* law. 

The clause is applied to determine the character of the tenancy of 12*1 
I)ighas, although that tenancy has been sub-divided intd two tenancies 
before the Bengal Tenancy Act came into operation. The tenure 
l>eing divisible, the fact of sub-division does not create a breach of its 
continuity ; and each fragment carved out of the original tenure retained 
its incidents. 

The fact that some tenants of the land themselves carried on cultivation 
and did not collect rent from under-tenants, is not by any means 
decisive as to the character of the tenancy. The real nature of the 
tenancy is determined by proof of the purpose of the original grant. 


The mere forbearance on the part of the landlord to claim enhancement of 
rent from an occupancy raiyat for 40 years, does not lead to an inference 
that the original contract was for payment of rent by the tenant at a 
fixed rate for ever. Jagabandliu Saha v, Majtnamoyf Daal 
— — , forfeiture of — Occupancy holding — Sale of a portion ; See Rent, 
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SYED* HASAN IMAM. 

We have much pleasure ii? presenting to our readers a portrait, 
of Syed Hasan Imam, lately one of the Judges of the Calcutta High 
Court. 1 Le was born at Neora in the District of Patna in tS/i 
and was called to the Bar on the 29th June, 1892. He rapidly 
attained distinction in his profession and at the time of his eleva- 
tion to the Bench on the 5th February, 1912 was in the enjoyment 
of an extensive and lucrative practice both civil and criminal. He 
resigned his seat on the Bench on the 29th February, 1916, 
so that he might be free to revert to the Bar and take part in the 
political activities of his earlier days. His career on the Bench 
was characterised by independence of view and by unflinching devo- 
tion to duty, as might have been, expected from the traditions of his 
family. 1 1 is father Nawab Syed I mdad Imam is a striking persona- 
lity and was made a Shamsululama in recognition of his position 
as a great oriental scholar. The Nawab is still in the enjoyment of 
the best of health and one can very well imagine the genuine pleasure 
with which he and his wife have witnessed the remarkably success- 
ful career of their sons Sir Syed Ali Imam and Syed Hasan Imam. 
Though the retirement of Syed Hasan Imam from the Bench of the 
Calcutta High Court cannot fail to be a source of genuine regret to 
all interested in the administration of Justice in this province, there 
can be little doubt that pur loss in this direction will be amply 
compensated by the gain which is sure to accrue to the cause of 
public life in this cour/ry under the leadership of so gifted and so 
sincere a friend of Hic' ius and Mxhome Jans alik;. 
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SIR CHARLES CHITTY. 

We desire to offer our respectful congratulations to the Hon'ble 
Mr. Justice Chitty on the occasion of the honour of knighthood 
conferred on him by his Majesty tlie King Emperor. This is but 
a fitting recognition of his long judicial career in three different 
Provinces, 


DISTRIBUTION OF THE HIGH COURT BENCHES. 

Sanderson, C. J. and Walmsley, J. — Privy Council De- 
partment and Criminal Business. " 

Mookerjee and Cuming* JJ. — Group l (24 Perganas, Nadia, 
Jessore, Khulna and Mutshidabad) and appeals under Order 41, 
Rule 1 1 of all the Groups. 

Fletcher and Teunon JJ. — Group II (Burdwan, Hoogly, 
Bankura, Midnapore, Birbhum). 

N. R. Chatterjea and Sheepshanks, JJ. — Group III. 
(Rajshahi, Rangpur, Dinajpur, Jalpaiguri and Darjeeling, Pabna 
and Bogra, 'I'ippera, Noakhali, Chittagong). 

D. Chatterjee and Newbould JJ. — Group iv (Dacca, Farid- 
pur, Bakargunj, Mymensingh, Assam Valley Districts, Sylhet, 
Cachar. 

Chitty and Richardson JJ. — Regular appeals of all Groups. 

Chaudhuri J. and Greaves J. — Original Side. 
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PARENTAL RIGHTS— > 

II. 

While it is now generally recognized that no duty is imposed 
upon parents to educate their children in any j^articular phase of 
religious opinion the English courts have recognized that one of 
the first and most sacred duties of the parents is to imbue the mind 
of the children with some religious belief, and this is done, not 
merely by i^recept and instruction, but by the unconscious influence 
of every day life and conduct” (i). The Court which deprived the 
poet Shelley of his children bec'ause he avowed liimself an atheist 
(2) will probably to-day still regard a parent who refuses all religious 
instruction to a child as having forfeited all rights to the custody 
and training of the child (3). 

It had been laid down as the law of parent and child that 
Religio seguitur patrem.^^ Like many maxims, this is a glittering 
half truth that advances the discussion little. How far does it 
follow ? In what way is it to follow ? Indeed experience shows 
that in many instances it follows only by coming out in quite the 
opposite diret'.tion. 

In applying a general rule that the father has the right to choose 
in what religion his child shall be educated the judges have divided 
themselves into two well-defined groups. This has been done quite 
unconsciously. Indeed the courts have failed to recognize the 

(i) Fv, ^[1902] I Ch. 688. (2) Shdlry V, IV^sthrooke^ Jac. 266 (1821). 

(3) By .separation deed a father agreed that the infant daughter should remain 
with the mother eleverv months each year and the mother refused to allow her 
child to receive religious instruction. The father did not interfere. The Court 
of Chancery Appeals (per fames L. J.)^n denying the mother ciustody laid down 
the principle : 

“ It would be impossible for the Court to allow its ward, a Christian child, 
the child of a Christian father, baptized in the Christian church, to remain under 
the guardianship and control of aperson who 'professes and 'teaches and promulgates 
the religious or anti-religious, opinions which the Appellant avows that she pro- 
fesses and intends to persevere in teaching and promulgating. We have nothing 
to do with the strength of the conscientious motives by which, as she alleges, she 
is impelled so to profess, teach, and promulgate. In the absence of the father 
(the father being assumed to be practically absent) the Court is the real guardian 
of the infant and must perform its duty to the ward accordingly, and, if necessary, 
wholly irrespective of the convictions or wishes of the mother and by separating 
the child from her. It is a umin, imperative duty which the law casts on the 
Court ; it is the plainest r^t of the infant ward. The same duty and the same 
right would exist if the child were the child of* a Jew, a Parsee, a Mahomedan, 
or BuddhisU’" In re Beswt^ L. R, ii Ch. D. 508, 519 (1878). 
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distinction between the precedents which they cite and and the rule of 
law which they. have recognized and differently interpreted in practice. 
It is commonly laid down that the court will enforce the wishes of 
the father as to the religious education of his children unless there is 
a coercive reason for disregarding them (t). The first class of cases 
hold that nothing short of an abandonment or forfeiture of this right 
on the part of the father justifies a court to direct a child educated 
in any other religion than that of its father. All other considera- 
tions play a minor part (2). Not merely do these courts give effect 
to the expressed wish of the father (3) but in the absence of any 
expression on his* part create a presumption that it is his desire that 
his surviving minor child shall be educated in the religion which he 
professed even though he neglected it (4). So hard and fast do the 
cases in this class construe this rule of law that the right is enforced 
even when the result is **to create a barrier between a widowed 

( 1 ) The authority of a father to guide and govern the education of his children 
“ ifi not to be abrogated or abridged without the* most coercive reason.’’ fn re 
Meades^ 5 Jr. K. Eq. 98 (1870). 

(2) In no case, however, that I am aware of, where the father has been 
alive, has the Court disregarded his wishes concerning the religious education of 
his children, unless, as in this case, he has been himself a man so ill-conditioned 
and of such bad conduct that the Court thought fit altogether to deprive him of 
the custody of hisi children.” /« re Newton^ (1896) l Ch, 740, 748 (per Lindley 
L. J.) ; /w re McGrath^ (1893), i Ch. 143 ; In re Scanlan^ Infants^ L. R. 40 Ch. 
D. 200 (1888) : Skinner v. Orde^ L. R. 4 P- C. 60 (1871) ; v. F.^ (1902) 
I Ch. 688 ; In re Montague^ L. K. 28 Ch. D, 82 (1884) ; In re Walsh^ 13, 
L. K. Ir. 269 (1884). 

The law unquestionably does give great weight to the right of a father to 
have his children educated in his own religion both during his lifetime and after 
his death ; and if a father has done nothing lo forfeit or abandon his right to have 
his child educated in his own religion, we think that the Court cannot refuse to 
order a child to be educated in the religion of its father because it thinks 
that the child would be more happy and contented, and possibly be better pro- 
vided for by its mother’s relations.” Andrews v. Sait L. R, 8 Ch. App. 622, 

638 (18731- 

(3) Tahlot V. Shrewskurjff 4 My & C. 672 (1840) ; In re Newbery^ L. R. 
1 Eq. 431 (1865) ; Davis v. Davts^ lo W. R. 245 (1862) ; Re Chihnan^s Infants^ 
25 Ont. R. 268 (1S94) ; In re Kellers^ 5 Ir. Ch. 328 (1856). 

(4) Matter of Norths n Jur. 7 (1847) ; I^ (1902) 2 Ir. 684. 

The wishes of the father if not clearly expressed by him must be inferred 
from his conduct. If the father is dead it will be naturally inferred that in the 
absence of evidence to the contrary his wish was tl^. t the children should be 
brought up in his own religion ; that is, the religion wlvch he professed. This 
inference is one which the Court in the absence of evidence to the contrary is 
bound to draw, and is practically not distinguishable from a rule of law to the 
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mother and her only child, to annul the mother’s influence over her 
daughter on the most important of all subjects, with the almost 
inevitable effect of weakening it on all others ; to introduce a dis- 
turbing element into a union which ought to be as close, as warm, 
and as absolute as any known to man ; and lastly to inflict severe 
pain on both mother and child” (i). 

effect that an infant child is to be brought up in its father’s religion unless it can 
be shown to be for the welfare of the child that this rule be departed from, or the 
father has otherwise directed.” In re McGrath^ [*893] i Ch. 143, 148. 

“ there may be a difference of opinion as to whether the rule of law is 

really such as it is desirable to have in the case where the mother is of a different 
relij^ion from the father, and the father has died without giving any express 
directions as to the religion in which the child is to 1x5 brought up. I can quite 
ct)nceive that many persons might think that it would be for the interest of the 
child in such cases that the mother should be allowed to educate the child in her 
own religion ; but that is not the rule of law. The rule of law is, that the religion 
of the father is to prevail over the religion of the mother, even in such a case ...” 
Ilawkswortk v. Ilawksworth^ L. IJ. 6 Ch. App. 539, 544.5 (1871). 

“It was further said that the rule of law had its origin in the statutory power 
of the father to appoint guardians to the children ; and that inasmuch as the 
mother has now co-ordinate power to this respect .with the father, she ought 
now to have co-ordinate power with him in directing the religious education of 
the children. No doubt the power of the father to appoint guardians of the 
children afforded the means by which he was enabled to give effect to his views 
on their religious education ; but I think that it cannot be said that it has been 
conclusively decided that the rule originated in the way alleged. The point was 
argued and considered in the case of Skinner v. Orde (L. R. 4 P, C. 60) ; 
and Lord Justice James, in delivering judgment, says no more than this (L. 
R. 4 P. C. 70) : ‘ It was contended with some plausibility before their Lord- 
ships that this rule had its origin in the statutory power of English fathers to 
appoint guardians for their children.’ This appears to me sufficient to show that 
the rule was not (even in the view of lawyers) so connected with the power of 
appointing guardians that the Legislature ought to be deemed to have abrogated 
it merely by conferring on the mother the power of appointing guardians ; nor 
can I suppose that in a matter of so much difficulty and delicacy, the Legislature 
intended to abolish a well-established rule by a sidewind, without even a sug- 
gestion as to the rule to be substituted for it, and without indicating how a 
Court is to act when called upon to decide between co-ordinate authorities 
unhappily unable to agree on a question affecting the religious welfare of an 
infant.” In re ScanlaUy Infants^ L. R. 40 Ch. D. 200, 214 (1888). 

“ It seems a strange extension of the father’s rights when he is in his grave, 
to allow his expressed wishes, and still more his merely presumed wishes to over- 
ride the rights of the living ;ferent.” Ilawkswortk v. Hawksworth^ L. R. 6 
Ch. 540 (1871). / 

(I) Per Wickens V. /C., Hawksworih v. Ilawkiwortl^ L. R. 6 Ch, 
540(1871). 


539 ) 
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The second class of these cases regard this right of the father 
as a trust, not a power. “The best interests of the child,” — its 
moral and spiritual welfare is made the paramount consideration, 
the wishes of the parent being relegated to a subordinate and very 
secondary place (i). 

“When infants become wards of the Court the first and para- 
mount duty of the Court unquestionably is to consult the well-being 
of the infants, and in discharging that duty the Court recognizes no 
religious distinctions. If, consistently with the due discharge of 
that duty, the wishes of the father can be attended to, the Court, 
having regard, as I apprehend, to the power with which the law of 
the country has entrusted the father of appointing guardians for his 
children, and thereby directing and regulating their future course 
of life, pays attention to those wishes ; but if the wishes of the 
father cannot be carried into effect without sacrificing what the 
Court, acting without bias, judges to be for the well-being of the 
children, those wishes cannot be attended to. ..the wishes of the 
lather may be in conflict with the w«ll-being and even with the 
safety of the children.” {2) 

( To be continued.) 

(1) Amtin v. Ausffn, 34 Beav. 257 (18C5); fT. ». Jf/. (1907) 2 Ch. 557 ; rtt re 
Ne'Mtm, (1896) I Ch. 740 ; Re l/tlee, 54 L. T. 286 (1885) ; In re Jlevin, {1891) 
2 Ch. 299. 

(2) Stonrton v. Stourfon, 8 DeG. M. & G. 760, 771-2 (1857). 

” It is not the benefit of the infant as conceived by the Court, but it must be 
the benefit of the infant having regard to the natural law which points out that the 
father knows far belter as a rule what is goo<l for his children than a Court of 
Justice can.” /« re Aga*‘-Ellts, 24 Ch. D, 317, 337-8 (1883) (per Bowen., L. J.) 
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THE TRIBUNALS IN ANCIENT INDIA. * 

“ Lux Gkntium Lkx.” 

“ III Fares the State where License reigns ; 

l!ut Law brings Order and concordant peace.'’ - Sohn. 

“ T.a\v is Ihc Kshatra (jiower) of the Kshalra, therefore there is 
nothing higher tlian tlio lafv. 'I’henceforth even a weak man rules a 
stronger with the help of a king. Thus the T^aw is what is called the 
true. And if a matt declares what is true, they say he declares the 
law ; and if he declares the law, they say he declares what is true. 
Thus both are the same.” 

lirihadaranyka, I. 7, yy. 

In tlte Hindu Dharmasastras, as in the Homeric poem.s, one of 
the chief duties divinely entrusted to a king is the faithful and im- 
partial administration of the laws of his country. Contrary to tin? 
theory of the modern jurists, these laws were not held to he the out- 
come of sovereignty, but were treated as of celestial origin, while 
the ideal king himself was accounted semi-divine. “For if the 
world had no king ” says Manu^(Chapter VII, verse 3), “it would 
quake in all directions through Tear, the ruler of this universe, 
Brahma, therefore created a king for the protection lof this whole 
creation, both religious and civil, forming him of eternal particles 
drawn from the substance of Indra, Pavana, Yama, Surya, of Agni and 
Vatuna, of Chandra and Kuvera : and since a king was composed of 
particles drawn from those chief guardian deities, he therefore sur- 
passes all mortal beings in lustre. Like the sun he burns eyes and 
hearts ; nor can any body on earth even gaze on him. He is both 
fire and air ; he, both sun and moon ; he, the Lord of justice, he 
Kuvera (the genius of wealth), he Varuna (the regent of waters), he 
Indra (the lord of the^imament). Even an infant king must not be 
* Read at a literary irrCeting of the Cottage Library and Bhowanipur Institute, 
iQth of May, iqi6. 
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despised from an idea that he is a mere mortal ; for he is a great 
deity in human form.*’ This doctrine of the origin of sovereignty 
is coupled with the theory, that the laws which the king ought to 
administer are entrusted to him by divine commission. The Homeric 
conception of kingly office, scarcely differs from this early political 
creed of Manu, the greatest of the Hindu law-givers. In the second 
hook of the Iliad, when Ulysses, at the behest of Minerva, warns and 
remonstrates with the (Ireeks, he refers to the king as one to whom 
alone Jupiter has entrusted a sceptre and laws that he may govern 
them. Although the Homeric king appears also in the character of 
a judge, the Iliad portrays him most fitly as a military commander. 
On the other hand, the ideal king of Manu, though a martial chief, 
is more prominently a father to his people and a wise and humane 
dispenser of justice. It is remarkable however, the earliest descrip- 
tions we have of a judicial tribunal, point unmistakably to the fact 
that the primitive society referred the determination of its disputes, 
not to a single judge or arbitrator but to iarge assemblies of judges. 
Thus the Athenian law of the classical period was essentially a 
popular not a technical body of rules. It represents the most strik- 
ing experiment in history to administer law according to the 
standards of the “average mr^” as to ecjuity and justice. The 
commissions of heliasts, the sworn judges of the courts, number 
some 200, 500 or 1000 citizens who had to decide by vote after hear- 
ing the pleadings but without previous debate among themselves. In 
these circumstances, no doubt the action of the tribunals was often 
extremely capricious and swayed by merely emotional considerations, 
I.ykurgus in Leocharem. But the real wonder is not that these 
defects existed, but that in spite of them the administration of 
justice was of such a kind as to produce not only fine oratory,, but 
remarkable juridical ideas. One of the scenic adornments which the 
artist Ood Hephaiston devised for the famous shield of Achilles, 
is the well-known picture of a judicial trial which affords a glimpse 
in a state of society, the very earliest proabably which the Iliad 
depicts. The contention is with reference to the payment of a fine 
or money-compensation for a homicide. One party declares he has 
paid it, while the other denies the fact and witnesses are arraigned 
on both sides. The people raise a clamour and the heralds silence 
them, while the assembly of elders, wiio are the judges sit in a circle 
to decide the cause. This picture of a judicih^ trial where the dispute 
is referred to the arbitrament of a counciKof judges, is a fit 
representation of the actual constitution of judimal tribunals among 
the early Greeks and Romans. The Cetumviral Court, probably 
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one of tlie oldest of the Roman institutions, was composed of re- 
presentatives chosen from among the various tribes ; and at the 
time of Pliny the Younger, formed a Council of no less than i8o 
members, f.ike the Court of Areopagus, its members o.onsiderably 
increased, as tribe after tribe was admitted to a share in the adminis- 
tration of public affairs. It was the same among the Hebrews, 
who represented the highest .Semitic development. Whatever may 
have been the date of the institution of Sanhedrim, it is certain that 
a supreme Court, consisting of 70 Judges existed among them from 
the earliest times. 

Turning now to the Hindu Aryan race, we liud the sage Narada 
laying down in his Smritis, the rule that “in every law-suit, several 
persons conversant with many sciences must be appointed to try 
the case ; a prudent man should not trust a single individual 
however virtuous .” In accordance with this rule, the early 
Hindu Courts of justice were practically composed of large 
assemblies of Judges. Xo less than live or six different tribunals 
existed among them, each*having superior jurisdiction to the other 
and ternjinating with the king’s bench, consisting of a Judge of 
high attainments and learned assessors of the sacerdotal caste. 

I'he Hindu law books give but a meagre account of the ancient 
tribunals of India, but such information as we do possess on the 
subject is extremely valuable for the purpose of judging of the early 
progress of the Hindu Society. In the celebrated Code of Manu, 
the Magna Charta of IJrahtnanism, it is laid down that if the king 
does not personally investigate the suits, then let him appoint a 
learned Brahmin to try them. The Brahmin shall enter that most 
excellent court of justice accompanied by three assessors and fully 
consider all causes brought b^ore the king. Side by side with this 
Supreme Court however, we find inferior tribunals of the most rude 
and primitive character, which probably mark distinct stages in the 
advances made by the Aryan Community in India, among which 
they sprang up. 'Phree of these are most remarkable, and are un- 
doubtedly of the highest antitjuity — (i) the Kula or the assemblies 
of kinsmen, (2) the Sreni or the assemblies of fellow artizans — a sort 
of Trade-union and lastly (3) the or the assemblies of towns- 

men. Villages, tribes and castes have also tribunals of their own, 
corresponding to the modern pamhyats ; and from these an appeal 
to the king is possible.. Thus it is said in the Chapter IX, verse 
*34 (Manu) that ^latever matter his ministers or the judge may 
settle improperly, 2hat the king himself shall resettle and fine them 
1000 panas. The system of appeals was well understood by the 
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Hindu jurisconsults from the earliest times. A decision lay from 
the decision of kinsmen to a meeting of fellow-artii:ans and compa- 
nies of artizans ; co-inhabitants and courts of justice writes Vrihaspati 
are declared to be judicatories to which he against whom judgment 
is given, may successively resort. A cause which has not been 
tlioroughly investigated by the kinsmen must be tried by the persons 
of the same guild ; one who has not been well-adjudged by fellow- 
arti/ans, should be revised by the townsmen ; and what exceeds 
the compass of their understanding must be heard by appointed 
judges, as already noticed. The chief judge, writes Colebrooke, 
assists the prince -when present or presides in court when he is 
absent, I’he proper title of this high officer is Dharmadhyaksha or 
Superintendent of justice. It occurs in the rubric and colophon of 
diverse treatises on Hindu T.aw, as the officer's official designation, 
especially in the Halayudlia. The Dharmadhyaksha must be a 
learned Brahmin a?id according to lvatyayq,na, perfectly conversant 
with sacred literature, patient, sprung from a good family, imptirtial, 
deliberate, firm, awed by the dread of another world, virtuous 
diligent and placid. When the king tries the causes in person, this 
officer is his colleague in the administration of justice ; but when he 
is unable to inspect judicial affairs himself by reason of other urgent 
l)usiness or through want of health, ihe chief judge is his representa- 
tive. 1 .ike the Areopagites who were forbidden to write a comedy 
and whose gravity became a proverb among the (Irceks, the Hindu 
king as a judge was bouncl by law to preserve the dignity of the 
olhco. The more rectmt law books mention a number of other 
members of the court of justice besides the king, the king^s domestic 
priest, his ministers of state, the assessors of the court, 
who are recjuired to state their opinion of the case unreservedly 
and in accordance with the dictates of justice, the accountant, 
the scribe, the beadle. The assessors were not to exceed 7 
nor to be less than 3, in number. This rule however does not seem 
to have been strictly adhered to. In the interesting picture of an 
ancient Hindu trial, there appears to be only one assessor. The 
picture is to be found in the old Sanscrit play, Mriccha-katika or the 
“Clay-Cart’’ where the judge is assisted by the provost or the head 
of the merchants and by a recorder or scribe who writes down all 
the charges and the evidence. The duty of the court is confined to 
the investigation of facts. It is supposed to \ascertain whether the 
party is guilty or not guilty and then to report the proceedings to the 
king, who alone pronounces sentence. The charge in the play is 
that of nmrcler, and the judge is inclined to assert the authority and 
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maintain the independence of his court, but he is at the same time 
unwilling to offend the prince, who is supposed to exercise indirectly 
a paramount influence over the king. It appears also that he is 
inclined to favour Charu Datta, the Brahman hero of the play partly 
because of his high caste and partly because the character of the 
prince is known to be despicable, whilst that of the Brahman hero 
stands high in public estimation (^ide H. II. Wilson, “The Theatre 
of the Hindus.”) 

Passing to the Criminal I^aw, we find the suppression of crimes 
was recognised as a sovereign and sacred function of the king. 
There are hardly any survivals left of the right of the private war or 
of the wergild, during the period during which the aphoristic treati- 
ses such as Baudhyayana, Apastamba, Gautama, Vasistha and 
Vishnu were composed ; for otherwise the right of trial by kinsmen 
would not have been laid down as one of the Lawful modes of 
securing justice. Th^e removal of thorny weeds (Kantaka- 
Sodhana) f.^., the suppression of criminals is regarded as one of 
the principal duties of a* ruler. I .egal offences are also moral sins 
and kings by punishing the wicked and protecting the virtuous 
obtain their own absolution. Punishment is personified as a God. 
A king in whose dominions there are no theives, adulterers, 
calumniators, robbers, murderei's, after death attain the world ol 
Indra. Abuse, assault, theft, robbery, violence including man- 
slaughter and sexual crimes are regarded as the principal crimes. 
Fines are the most common form of punishment, but there arc 
many otlier forms. Barbarous cruelty, the prevalence of lex talionis 
and want of system, characterise the Indian as well as other 
primitive Codes. Death is prescribed by Manu for aggravated 
theft, for harbouring robbery swindling and kidnapping, for certain 
cases of adultery and insult — in short in a great many more crimes 
than under more balanced systems. Death by torture was the 
punishment for a dishonest goldsmith and mutilation that of the 
destroyer of a boundary mark — which shows how great was the 
alarm at their offences. Although the judges like the jurists, were 
generally Brahmins, it appears doubtful, whether the privileges 
claimed by the sacerdotal class and incorporated with legal rules 
were actually accorded to them. Many of .their rules belong to the 
moral sphere and go beyond what we recognise as the proper 
province of the perjal law. Excessive drinking is punished as a 
crime in itself, noj-only as a breach of public order. Gambling is 
viewed in the same light. The King has to fast for one whole day 
if a criminal deserving punishment is allowed to go free and for 
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three days if an innocent man is punished. In giving a decision, 
the king must attend local usage, written and practice of the 
virtuous, if not opposed to local, family or caste usages. But there 
is no essential difference between the trial of civil and criminal 
suits, except perhaps that the character and other qualification of a 
reliable witness are not examined so strictly in criminal cases, as 
in .the civil ones and that the defendant in a criminal case cannot be 
represented by a substitute. The litigants must always be heard in 
person and the king or the judge watches their countenances 
and their conduct carefully. Witnesses are watched too in the same 
way and depositions -of witnesses being regarded as the most impor- 
tant part of evidence. Certain persons are not admissible as wit- 
nesses on account of their personal relations with the litigant parties, 
or on account of age, dignity, sex, devotion to religion, moral or 
personal defects. There are also some provisions as to the number 
of witnesses as that there shall not be less th^n three. In the event 
of a conflict of testimony, that of the majority generally prevails. 
The witnesses are solemnly adjured to speak the truth; and if should 
happen to meet with a calamity within 7 days after making their 
deposition, this is held to prove its falsehood. Perjured witnesses 
are severely punished and have to endure fearful pangs in a future 
existence and to destroy their own relatives through their wicked- 
ness. Perjury however is tolerated, where an accused per'son may be 
saved from death by it. The later law-books give special prominence 
to documents and make written prevail over oral evidence, the plaint 
and the answer of the defendant, having likewise to be stated in 
writing. The trial is to be conducted discreetly and skilfully, for 
liars may have the appearance of veracious men and veracious men 
may resemble liars or documents may t>be forged. If human proof 
should fail, divine test should be resorted to, of which there are 
many kinds, such as the water and fire ordeals, the ordeal by poison, 
the ordeal by hot-metal (a gold coin has to be taken out of a vessel 
of boiling water), the ordeal by drawing lots and the ordeal by sacred 
libation. The dieties are invoked to supervise these proceedings and 
are believed to establish the innocence or guilt of the accused. In 
less important cases oaths are to be administered. The custom of 
performing ordeals has survived down to a very modern time, and 
oaths by an idol. Brahman, etc , are even now in vogue. The 
decision of a judge in a suit is to be stated in vwriting and a copy of 
it is to be handed to the victorious party. “Wli^sn the law-suits are 
decided properly, the members of the courts are cleared from guilt. 
But where justice, wounded by injustice, approaches, and the judges 
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do not extract the dart, then they are also wounded by that dart of 
injustice” (Narada p. 7 ; Manu, Chapter VII, 12). 

Hindu I.aw like the Babylonian f>aw naturally was based on 
custom. The origin of such custom however, is often hidden from us 
in the mists of antitjuity. We may legitimately argue back from 
historic conditions to the pre-historic implications but the methods 
usually adopted are mere guesses in the dark. And like all ancient 
laws, at a somewhat later stage of civilisation the Hindu law-giver in- 
vokes the authority of the gods for his legislation. The Mosaic Law is 
ascribed to Jahvoh ; Hammurabi, the greatest king of the h'irst 
Babylonian Dynasty receives his celebrated Code from Shamash, the 
Sun- Cod j Minos is instructed by Zeus. In this way the general 
acceptance and permanence of the law would be secured by invest- 
.,ing it with the sanctity of religion. The sources of the sacred law of 
the Hindus, according to Manu, consist of the whole Veda, the 
Smriti or its tradition, the customs of the holy men and self-satisfac- 
tion where there is no oth^er guide. 'I'he four Vedas together with 
auxiliary literature e. g., Braharaanas and Sutras, all of which is 
believed to be eternal and inspired, are confined to the considera- 
tion of religious rites and contain very little about secular law, though 
they are considered the fountain head of the whole law. Dharma- 
sastras or Smritis are the real sources of law from a legal point of 
view. The term Smriti means literally “recollection” and is used to 
denote a work or the whole body of Sanscrit works in which the 
sages of antiquity set down their recollections of the divine precepts 
regarding the duty of man. In reality the earliest law-books were 
composed in and for the Brahmanical Schools studying the various 
parts of the Veda and have been preserved as portions of manuals of 
Vedic lore used in those ^hools or as independent works. Such 
compositions are the Dharmasastras or I iharmasutras of Apastambha 
(}autama, Baudhayana, Vasistha,, Vishnu and some others. They are 
composed in the aphoristic sutra style, either entirely in prose or more 
usually in mixed prose and verse. Some of these works are supposed 
to have been written in the 5 th or 6th century B. C. or even earlier 
and they may have undergone many changes since then. Their 
contents are mainly religious, but the positive law is .also treated in 
them and they are very useful in tracing the gradual development of 
legal institutions in India. From these aphoristic treatises, we pass 
to the versified works' composed in the sloka metre, such as the cele- 
brated Institutes of Manu ; the Code of Yajnavalkya distinguished 
for its concise and systematic treatment of the whole law in three 
books on achara i, e, , religious rites and duties, vyavahara i. e\ 
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jurisprudence and pryaschitta i. e., sins and their atonement and 
the Code of Narada unique in its being confined to jurisprudence 
alone, which it treats with great fulness of detail. 

We have already noticed that there were mainly three sorts of 
judicial tribunals spoken of by the Brahminical law-writers, we have 
separate courts in regular gradation, commencing with the Court of 
King’s Bench and terminating with the assemblies of kinsmen. 
According to Narada, Vyasa, Vrihaspati and other writers, “places 
of resort” for th ^ determination of disputes are as follows : 

(a) The Court of the Sovereign, who is assisted by learned Brah- 

A 

mins or assessors. Narada says “taking the sacred code of laws as 
his guide and deferring to the opinion of the chief judge, let the king 
deliberately and regularly investigate judicial proceedings.” 'This 
court is ambulatory. 

(b) The tribunal of the Chief Judge (Pradvivaka or Dharma- 
dhyak.sha) appointed by the sovereign sittirTg with three or more 
assessors, not exceeding seven. The tertn Pradvivaka or chief 
judge, is etymologically appropriate. He interrogates the plaintiff 
and defendant : hence is derived by grammatical rules the active 
participle ptaei, the interrogator. With the assessors he weighs or in- 
vestigates the truth or falsehood of their assertions : hence is derived 
7iwak, the investigator : hence by the compound he is termed prad- 
vwak. It is said, “He who with the assessors, carefully inquires 
into the subject matter and investigates the point at issue is termed 
the Pradinvaka or Chief Judge” (Vyasa). 

His duties are thus described in the Sukraniti : 

“ 'J'he Pradvivaka along with the members of the jury sitting in a 
meeting may ascertain by majority of ‘opinion what sort of cases 
either instituted by the state or brought before the court were subject 
of proof — by witnesses, documents, past and adverse enjoyment — ^and 
in what cases divine proof (oaths, ordeals) was to prevail, where 
interpretation was to be allowed, where matter was to be proved by 
direct evidence ( ), where inference ( ) and analogy 

( ) were to be resorted to, where community and where 
jurisprudence should be followed ; and the Pradvivaka then may 
always advise the king accordingly.” Sukraniti //, gd-gS. 

This is a stationary court. 

% 

Gauranga Nath Banerjee^ 

Vakil, High Court. 


{pTo be continued.') 
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(c) Puisne judges, appointed by the sovereign’s authority for 
local jurisdiction. Prom their decision an appeal lies lo the Court 
of the Chief Judge, and thence to the king in person. 

'rhus wc find that the administration of justice was, during the 
period when 1 findu sovereigns nourished in India the privilege of 
the king, but. his increasing responsibilities and the ceaseless atten- 
tion he had to pay to the securing of his kingdom from the attacks 
of the enemies, made it necessary for him to appoint some person 
who would share the work with him and the post of the 1 )harma- 
dhyaksha and the Magistrate were in conscqueiu:e created. The 
work entrusted to the latter otticer were chiefly criminal, and the duty 
of the 1 )harmadhyaksha also appear to be of the same kind, for it is 
mentioned in verse 105 of the Chapter V of the Sablia Parbha of 
the Mahabharata that theives and other offenders were sent to him 
with the things stolen. In the matter of crimes, a book entitled 
Samavidhana Prahmana and giving a list of crimes had been com- 
piled at an early age, but it {provided for the exi)atiation of crimes 
by religious ceremonies and it was thus not of much use. As was 
natural, the king sometimes went astray and we theietoic find 
Bhishrna advising Vudhisthira as follows : “ 1 akc no secret money 

for the decision of a case in some one^s lavour ; otherwise sin will 
overtake you. The people will flee from you, as birds fly from an 
eagle and the kingdom will go to ruin. The king ought always to 
give redress to the weak man who is oppressed by a stronger man and 
who comes crying for justice. If the defendant denies, then decide 
on the strength of the witnesses. Where there arc no witnesses or no 
defendants, then you shj^ll have to decide with great care. Award 
punishment commensurate with the crime. Inflict fines on rich 
men, imprisonment on the poor and stripes on the ill-behaved. He 
who murders a king should be killed in a terrible fashion, so also 
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an incendiary, a thief and a defiler of caste.” But the general 
honesty of the people and the efficient administration of the criminal 
law are both attested by the observation recorded by Megasthenes, 
who resided as the ambassador of Seleucus Nicator in the Court of 
Chandragupta about the beginning of the 3rd century B. C. 1 le 
recorded in his Indika that while he resided in Chandragupta’s 
camp, containing 400,000 persons, the total of the thefts reported in 
any one day did not exceed 200 drachmai or about Rs. 120. Arrian 
also states that no Indian could be accused of lying ; but it is per- 
missible to doubt the strict accuracy of the statement, although it is 
certainly the fact thit the people of Ancient India enjoyed a wide- 
spread and enviable reputation for straight-forwardness and honesty, 
'fhe Chinese, who came next in order of time, bear the same unani- 
mous testimony in favour of the honesty and veracity of the Hindus, 
Let me (juote Iliouen Tsang, the most famous of the Chinese Bud- 
dliisl pilgrims who visited India in the seventh century A. I). “Though 
the Indians” he writes, “arc of a light temperament, they are dis- 
tinguished by the straight-forwardness and honesty of their character, 
W'ith regard to riches, they never take anything unjustly ; with 
regard to justice, they make even excessive concessions... straight- 
forwardness is the distinguishing feature of their administration.” 
If we tarn to the accounts given by the Mahommedan conquerors 
of India, we find Idrisi in his Geography (written in the eleventh 
century A. D.) summing up their opinions about the Indians in the 
following words : “Thellndians are naturally inclined to justice and 
never depart from it in their actions. Their good faith, honesty 
and fidelity to their engagements are well-known, and they are so 
famous for these qualities that people flock to their country from 
every side.” In the 13th century we hhve the testimony of Marco 
I’olo, who thus speaks of the Abraiaman, a name by which he seems 
to mean the Brahmans who though not traders by profession, might 
w ell have been employed for great commercial transactions by the 
king. This was particularly the case during times which the 
Brahmins would call times of distress, when many things were 
allowed which at other times were forbidden by the laws. “You 
must know,” Marco Polo says “that these Abraiaman are the best 
merchants in the world, and the most truthful, for they would not 
tell a lie for anything on earth.” 

Now it is quite true that during the two 'thousand years which 
jirecede the invasion of Mahmud of Ghazni, India has had but 
few foreign visitors and fewer foreign critics ; but still it is surely 
extremely strange that whenever either in Greek, or in Chinese or 
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in Persian or in Arab writings we meet with any attempts at des- 
cribing the distinguishing features in the national character of the 
Indians, regard for truth and justice should always be mentioned 
first. Even so late as the i6th century A. 1). Abul Ea,4l, the 
minister of Emperor Akbar says in his Ayeeni Akbari : “I'he Hindus 
are religious, affable, cheerful, lovers of justice, given to retirement, 
able in business, admirers of truth, grateful and of unbounded 
fidelity ; and their soldiers know not what is to fly from the field 
of battle.” 

Thus far We were dealing with the administration lof Hindu Law 
in Ancient India, when we go up to the Buddhistic period, we find 
that in the strict sense of the word, there is no Biiddhist I.aw ; there 
is only an influence exercised by Buddhist ethics on changes that 
have taken place in customs. No Buddhist authority whether local 
or central, whether lay or clerical, have ever enacted or promulgated 
any law. Such law as has been administered in countries ruled 
over by monarchs nomittelly Buddhist has been custom rather than 
law ; and the custom has ,been in the main pre-Buddhistic, fixed 
and established before the people became Buddhist. There have 
been changes in the custom. But the changes have not been the 
result of any enactment from above. They have been brought 
about by change of opinion among the people themselves. The 
Buddhists, for instance, had from the beginning what we term their 
canon law, what they called Vinaya Guidance. It consists of 
227 Rules to regulate the conduct of the members in outward 
affairs and some supplementary Chapters on special subjects, 'riiese 
“articles of association” are quite apart from Buddhist religion and 
indeed have little or nothing that is specifically Buddhist. Now, 
just before the rise of Buddhism, there was quite a number of such 
Orders. The names of ten of “them are preserved in the Anguttara. 
But only one of these pre-Buddhislic communities has survived — 
viz. that of the Jains. But there is nothing in the 227 rules 
of the Vinaya which would be included under the English term 
“law” in its modern sense. In the explanations and applications, 
however of the rules, as interpreted in the Chapters of the Order, 
when a particular case came up for decision, there is a good deal 
of what we should now call case-law. For example. Rule No. 3 is 
as follows : “Whatsoever Bhikkhu shall knowingly deprive of life 
a human being, or shall seek out an assassin against a human being 
or shall utter the praises of death or incite another to self-destruc- 
tion, saying “Ho ! my friend, what good do you get from this 
sinful, wretched life ? 1 )eath is better to you than life ' " — if so 
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thinking and willi such an aim, he by various argument, utter the 
praises of death or incite another to self-destruction he too, is fallen 
into defeat, he is no longer in communion.” In fact, the penalty 
for the gravest kind is exclusion from the Order ; that for the lesser 
kind is suspension in varying degrees, and for varying duration. 

Prof. Dr. Hermann Oldenberg in his introduction to his 
edition of the Vinaya Texts, has carefully considered the manner 
in which these documents enshrining the Buddhist Vinaya were 
gradually built up, and their approximate date. He concludes 
that the whole text, as we now have it, was in existence within a 
century of Buddha’s death ; and that much of it is older and may 
go back to the generation in which Buddhism arose. It will be 
seen at once that this is quite modern, compared with the Hammurabi 
Code of customary law. Such value as these Buddhist documents 
have in the history of law depends upon their being the oldest legal 
texts which apply the principles of equity to the problems to be 
solved. They do not pretend to put forward any code of law. 
They belong to a stage beyond that anji only attempt to utilise 
for the practical requirements of an association of co-workers the 
results of previous thoughts on legal points. 

The administration of this taw (if law it can be called) was very 
simple. The decision lay with the Chapter or Sangha which was 
composed of all members of the order, resident within a certain 
boundary. The Boundary, also fixed by the Chapter was so 
arranged as to secure the possible attendance of from a dozen to a 
score of members. All the members were equal, and the Senior 
member presided. If the matter came to a vote which seldom 
happened the voting was by ticket. Complicated matters were 
referred to a special Committee for report and the decisions in 
most cases were unanimous. The Chapters had no authority to 
settle any matters not included in the Vinaya or to deal with 
property not the property of the Order. All such matters were the 
province of the state, to be settled according to the customs of 
each locality. They were regarded as secular, not religious. Thus 
customs as to marriage and divorce, the inheritance and division of 
real or personal estate, the law of contract and criminal law, 
were all purely secular matters to be determined by the sense of 
the lay Community. This continued to be the attitude of the 
mind of the Buddhists, throughout their long and varied history. 

We do not propose to notice this subject at greater length as the 
incidental extracts from the text-books of Hindu and Buddhist Law 
given above, will suffice to show the character and value of the 
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tribunals and administration of law in Ancient India. The ancient 
Indians were in many respects a most remarkable community with 
a social organisation of far more elaborate structure and cohesion 
than either the Roman or the Tuntonic polity. Should the labours 
of historical jurists ever succeed in re-discovering and re-constructing 
the lost records of this community, the result, we feel sure, will far 
exceed in interest and importance the records of any other people 
on the earth, not excluding the Greeks, for in no society have moral 
ideas been more consciously and consistently worked out in practice 
than in ancient India. /?.v Oricute Tmx ! 

Gaurnftf^a Nath Batterjee, 

Vakil, High Court. 


PARENTAL RIGHTS— (C.v/ A/.; 

III. 

Whatever may be the parents’ power or privilege.^ with regard 
to their children’s religious education, all authorities agree that a 
parent may by his acts or conduct forfeit, abandon, or waive such 
parental rights (i). No definite rule can be given as to what will 
amount to such abondonment, abdication, or forfeiture. It is a 
question of fact and will vary according to the infinite diversity of 
circumstances. Indeed theae is perhaps no situation which has 
betrayed the judiciary to yield to its own religious prejudices, so 
subtly as the issue of parental abandonment in the face of rival 
religious claims between parents or relatives over some poor child 
who had been made the object of religious zeal. No mere agree- 
ment as to the religious education of children between father and 
mother before or after marriage is binding and it is always open to 
either parent to change his mind, as it is his privilege to inculcate 
upon his children those religious principles which for the time 

(1) Witty V. Marskalt. i Y. & C. 68 (1841) ; In re Clarke^ L. R. 21 Ch. D. 
817 (1882) ; In re dmalley* 8 Ir. Ch. 291 (1858) { In re Grimes^ ti Ir. Eq. 465 
fnatter of Garnett 20 W. R. 1222 {1872) \ Util v. Util 31 J. 
(Cli.) 505 (1861). 
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being seem to him best (t). Some decisions base this fundamental 
principle on a public policy that a parent in the interest of morality 
should not be held to bind himself conclusively to relinquish control 
over his children’s religious education. Especially must this appeal 
to those who regard this right as vested in the parents solely for the 
benefit of their children. Other authorities, however, rest these 
decisions rather on the practical conditions arising out of ordinary 
family life. 

“Who is to provide the funds to educate the children in a religion 
which the father objects to ? Is the Court, to apply the property 
of tlie husband, during his lifetime, and against his will, to the 
education of his child in that form of religious faith from which he 
conscientiously differs, and the adoption of which by the child he 
believes will be destructive to his eternal welfare” (2) ? 

It is further pointed out that for breach of a contract of a 
parent concerning the religious education of a child no damages 
can be recovered and it cannot he enforced ^)y a suit for specific 
performance (3). 

W’hatever \ iew one adopts of the right of parental control over 
a child’s religious education it is evident that irrespective of good 
faith and well-intentioned efforts there must be certain well-defined 
limits restraining its capricious exercise. Once the religious educa- 
tion of the child has progressed so far that definite religious ideas 
have been impressed upon its mind to the extent that a change 
would unsettle its tranquility and disturb its mental poise, the 
parents are precluded from further interference with the continued 
development of that religious education which the child had thus 
acquired (4). 

In this connection arises one of the most perplexing questions 
involved on this subject, and one on which there is, perhaps, the 
clearest conflict of authority. How is the child’s religious develop- 
ment to be ascertained and the possible injurious effect of a change 
determined ? The obvious answer is to hale the child before the 
Court and to have the judge satisfy himself by an examination of the 

(1) Ih r* Agar-Ellis, 24 Ch. D. 317 (1883) ; In r* Nevin, [1891] 2 Ch. 299 ; 
In re Meades, 5 Ir. R. Eq. 98 (1870) ; In re Browne. 2 Ir. Ch. 151 1852) ; In re 
Clarke, L. R. 21 Ch. D. 817 (1882) ; Andrews v. Salt, L. R. 8 Ch. App. 622 

(1873). 

(2) In re Browne, 2 Ir. ch. 151, 160 (1852). 

(3) Andrews v. Salt, L. R. 8 ch. App. 622 (1873). 

(4) Ilawksworth v, Hawksworth, L. R. 6ch. 539(1871) ; Stourton v. Stourton, 
8 DeG. M. & G. 760 (1857) } In re Agar-Ellis, 24 ch. D. 317 (1883). 
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child either in open Court, in chambers, or by a master in Chancery 
or similar official under such conditions as shall give a fair opportu- 
nity to size up the child. This has been the course adopted in 
perhaps a majority of the cases (i). In certain cases this may be 
done without serious danger (2), but a careful analysis of the cases 
is convincing that it is a dangerous practice and open to very 
serious objections. Perhaps nothing can be added to the summary 
by Judge Owen of the New South Wales Court of the evils and 
defects of this procedure : 

“ The reasoning both of the Vice-Chancellor and of the Lords 
Justices in that case fawksworth v. J fa 7 vkszvoytK) satisiles my mind 
that any such examination would be a mere form, and might lead to 
injurious results. No doubt the child here is 13 years old, whereas 
the age of the children in the cases cited was only 9 years, but I cannot 
suppose that a girl of 13, unless brought uj) in a proselytising school 
and prematurely instructed in matter of doctrinal controversy, as to 
which there is no evidence, can hold or be capable of fornnSng any 
opinion worth considering on the matters in controversy between 
the two characters. ICven if she had been so instructed, she might 
have caught the shibboleths of a party, or some of the current 
phrases of controversy, but of the controversy itself she could form 
no intelligent opinion. Subjects that held in doubt for many years 
the powerful and acute intellect of a Newman arc outside the 
intellectual gauge of a girl of 13 ; nor can a child of that tender 
age, however well educated, have touched even the fringe of the 
learning necessary to form an intelligent opinion on so vast and 
complex a subject. I might find sentiment or prejudice, or dislike 
to any change' in religious education, but the Court cannot allow 
such to interfere with its duly of seeing that the child is educated 
in the religion of her father. Nor do J consider upon principle, 
that a Judge who may be of any religion, or of no religion, is a fitting 
tribunal to ascertain the religious views of a child of tender years. 
The law, which is absolutely impartial in matters of religion, has to 

(1) Hawksworih v. I/awkswortk. L. K. 6 ch, 539 (1871); Skinner v. Orde, 

L. R. 4 P. C. 60 (1871) ; F. V. f., [1902] I Ch. 688 ; Tn re ATewiery, L. R. i 
Eq 431 (1865) ; Stourton v. Stourton, 8 DeG. M. & G. 760 (1857); Andrews v. 
Sale. L. K. 8 ch. App. 622 (1873) ; IVitty v, Marshall, 1 Y. & C. 68 (1841) ; 
In re Grimes, ii Ir. R. Ey. 465 (1877) ; Elliot, L. K. 32 Ir. 504 (1893I. 

Davis V. Davis, 10 W. R. 245 (1862) ; In re Meades, 5 Ir. R. Eq. 98 {1871) j 

(2) Where a child was of such age that within a year she “would have a 
right to act on her own views” obviously her wishes should be considered by the 
Court. Queen v. Gynj^all, [1893] 2 Q. B, 232, 
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be administered by Judges, who like other men, are liable to be 
swayed by their own views on this, the most important and most 
difficult subject that can engage the mind of man. They, as others, 
are to be found ranged on either side of the great controversies 
that have split Christendom into hostile camps. The judge, if he 
entertains strong views on the subject, is liable, however he may 
desire to be fair and impartial, to have his judgment warped by an 
intense conviction of the truth of his own particular opinion, or by 
his disapproval of the teaching of the church to which the child’s 
father belonged. If he is indifferent, or holds views now known as 
agnostic, his examination must be equally, if not more, unsatisfac- 
tory. I also attach great weight to the opinion of the Judges in 
Ilawkswotth V. Hawks7vorthy that if it were known that the Court 
would examine a child as to its religious views, before deciding in 
what religion it was to be brought up, a mother, or guardian, might 
be induced to begin prematurely to teach thr child the subjects of 
controversy between particular churches, so as to prepare it for 
such examination. There are cases, no doubt, in which a child 
has from infancy until years of discretion been brought up in one 
particular form of religion, where the Court may consider it danger- 
ous to compel such child to be brought up in a different and con- 
flicting religion, lest the diverse and conflicting teaching should make 
shipwreck of the child’s faith, and impair its moral character...,” (i) 

(i) In ButUr^ h 1 ^. S. W. W. N. lo, 10-12 (1889). See also jR^g. v. 
Clark^^ 7 E, & B. 186 (1857). 

“ But an interview of a few minutes between a girl under nine years old and 
a stranger could hardly lead to my coming to any conclusion like that which the 
Lords Justices arrived at in Siourton v. Stourton, That decision may have been, 
and probably was, right with reference to the case of a very unusual- child ; 
but I cannot help fearing that it has done some harm, I fear it may have led 
widowed mothers, in breach of their duty, and to the great injury of their 
children, to introduce them prematurely into an atmosphere of theological con- 
troversy, than which nothing can be more injurious to the mind and heart of a 
child, and this, it will be observed, for the purpose of^convincing them that their 
dead father had wrong views. In the present case I knew that although I might 
be bound tp give the ward an opportunity of speaking to me privately, the 
interview must necessarily, under the circumstances, be a form, and it was a form. 
I did not obtain, and, in fact, I did not in any way try to elicit, any opinion from 
her as to the questions between the churches. If I had thought that the child 
had been brought up to keen and premature consciousness of the true bearing and 
meaning of those questions I should have formed a much less favourable opinion 
of the mother than I actually formed. As it is, however much I may regret the 
conclusion, the law must prevail, and the child must be brought up in her father’s 
faith.” Ilawkiworth v. Hawksworth^lj* K. 6 Ch. 539, 540* t (1871). 

(To be continued^ 
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IS AN APPLICATION FOR MESNE PROFITS AN APPLICA 
TION FOR EXECUTION ? 

Under the Civil Procedure Code of 1882, there was a great 
divergence of Judicial opinion as to whether an application for assess- 
ment of mesne profits is an application for the execution of a decree 
or an application in the Original suit. It is absolutely unnecessary 
for the purpose of our present discussion to mention the various 
decisions on the subject or to comment on their respective authority, 
because the F ull Bench case of Puran Chand v. Roy Radha Kishen 
(i), may now be taken as setting at rest all controversy on the point 
by superseding and overruling all the previous decisions that main- 
tained an application for the determination of mesne profits to be 
an application in execution of a decree. In this case it has been 
authoritatively laid down that the proceedings in determining the 
amount of mesne profits are not proceedings in execution of a decree 
in regard to any fixed sum^ but merely a continuation of the original 
suit carried on in the same way as if a single suit were brought for 
mesne profits by itself. Thisjeonfusion between a proceeding in the 
original suit and a proceeding in execution might have originated 
from the previous practice of leaving the amount of mesne profits to 
be determined by the Court in its execution department. Whatever 
cause might have led to this legal uncertainty, there is now, after 
the case of Puran Chand (i), no room for any controversy that an 
application for assessment of mesne profits is an application for the 
execution of a decree. Since the said Full Bench case it has been 
repeatedly pointed out by our Courts that proceedings for ascertain- 
ment of mesne profits are but a continuation of the original suit and 
are not proceedings ^n execution ; see Ketval Ktshan Singh v. 
Sookkari (2) ; Pryag Singh v. Raju Singh (3) ; Harmanoje Narain 

(I) (1891) I. L. R. 19 Calc, 132. (2) (1896) 1 . b. R- *4 Calc. 173. 

(3) {1897) I. L. R. 25 Calc. 203. 
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Singh V. Hatnprosad Singh (i)‘, Midnapore Zemindary Co. Ltd. v. 
Naresh Narain Roy (a) ; Vpendra v. Sakhi Chand (3^. 

The conflicting views in the earlier decisions might have perhaps 
been occasioned by clauses (a) and (b) of section 244 of the Code of 
1882 which dealt with execution-matters. These two clauses related 
to the questions regarding the amount of mesne profits and were 
accepted as directing that an application for ascertainment of mesne 
profits should be entertained by the Court in its execution depart- 
ment. It is worth our while to notice that these clauses (a) and (b) 
have been omitted from section 47 of the present Code (r9o8), 
which corresponds to the old section 244. From the Report of the 
Select Committee appointed to consider the amendment of the Code 
of Civil Procedure we get the reason or object of such omission. 
The Committee have omitted the clauses (a) and (b) of section 244 of 
the old Code because they were strongly of opinion that questions 
regarding the "amount of any mesne profits or interest should be 
determined by the decree and not in execution. This view has also 
been given effect to by the Legislature by the appendage of a new sub- 
rule (2) to O. XX. R. 12 which represents sections 2 tt and 212 of the 
old Code. This sub-rule runs thus : “(2) where an enquiry is directed 
under clause (b) or clause (c) of O. XX. R. 1 2 a final decree in 
respect of the rent or mesne profits shall be passed in accordance 
with the result of such enquiry.” The words final decree in this sub- 
rule imply that in a suit for the recovery of possession of immov- 
able property and for mesne profits, the Court has first to pass a pre- 
liminary decree (within the meaning of the explanation to clause 2 (2^ 
of the Civil Procedure Code of 1908) allowing the claim for mesne 
profits and directing an enquiry for the ascertainment of the exact 
amount thereof. A preliminary decree, *as is well known, does 1101 
finally dispose of a suit ; further proceedings have to be taken on it 
before the suit can be completely and finally disposed of. Conse- 
quently it is obvious from the above sub-rule that an application for 
the ascertainment of the amount of mesne jmfits is but an applica- 
tion inviting the Court to hold an inquiry in accordance with the 
preliminary decree, and completely to dispose of the suit by passing 
a final decree. Therefore, whatever might ha^e been the law on the 
subject prior to the Civil Procedure Code of 1908, it will be now too 
late to contend that an application for assessment of mesne profits 
is an application in execution, and to maintaih so will now undoubt- 
edly be a violation of the existing law. 

(i) I1907) 6C. L. J. (2) (19I!) I. L. R. 39 Calc. 220. 

(3) (*9*2) *6 C. L. J 3. 
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In this connection two questions naturally confront us — (t) 
(Granted that an application for ascertainment of mesne profits is an 
application in the original suit, is there any time-limit within which 
such an application is to be made ? {2) Does a second application 
for assessment of mesne profits lie after a previous application for the 
purpose has been dismissed or rejected for the decree-holder’s latches 
or for any other reason ? So far as the first question is concerned, 
Uie trend of modern decisions seems to be against any time-limit. 
The Full Bench case of Puran Chand (i) above referred to, seems to 
have considered the question of limitation, and to have held that 
there is no fixed limitation within which a decree-holder is to apply 
for assessment of mesne profits. The learned judges in so holding 
l>roceeded on the reasoning that so long as the final decree is not 
passed, the suit is pending before the Court ; and there being no 
provisions in the Code compelling a person having the conduct of a 
pending suit to make formal applications from time to time asking 
the Court to proceed to a judgment, the decree-holder can come at 
any lime to invite the Cdurt to assess the exact amount of mesne 
profits payable to him anJ then pass a final decree in his favour for 
the amount so assessed. I'his view has one practical difficulty in 
its way, because it prolongs the period of pendency of a suit to an 
indefinite term and makes such pendency determinable only at the 
caprice of a decree-holder. Conscious of this natural inconvenience 
the Judges of the Full Bench have empowered the Courts to hold, 
of their own motion, an enquiry for the ascertainment of mesne pro- 
fits and fix an early date for the purpose, and after hearing the par- 
ties and framing such issues as might be necessary, to proceed on 
with the suit. But unfortunately this salutary direction is seldom 
followed by our Moffusil Courts, and consequently considerable 
difficulty is experienced. It may be asked when the Court does not 
of its own motion so fix an early date, (inasmuch as the Court is 
not bound to direct an enquiry under O. XX, R. 12), can a decree- 
holder take advantage of the Court’s omission to argue that the suit 
has been eternally pencRng for him so as to afford him an opportu- 
nity to come after the lapse of any great length of time with his 
application for ascertainment of mesne profits ? Whatever might be 
the judicial opinion on this point, it is certain that such a view is 
wholly destructive of the fundamental principles of the law of limita- 
tion which is based oa the theory of loss of evidence by lapse of 
time. If a decree-holder sleeps over his rights for a long time and 
comes to Court after an indefinite period the interests of a judgmciit- 
(i) (1891) 1* k'* R* r9 Clttlc. 13a. 
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debtor may seriously be affected inasmuch as some of the latter’s 
likely witnesses may be dead in the meantime, or, some of his valua- 
ble evidence may otherwise be lost. This point was specifically 
raised for decision in the case of Pryag Singh v. Raju Singh (i) ; 
and therein their lordships overruled the contention for a time- 
limit apparently on the ground that the law did not provide for 
any such limitation, and that unless there was a limitation pres- 
cribed by the Legislature, their lordships could not create one. 
■^rhis view necessarily leads us to the question whether the aforesaid 
delay of a decree-holder can be brought under the bar of any of the 
articles of the T.imitatiqn Act. In the Full Bench case of 19 Calc., 
132, it has been held that neither article 178, nor article 179, of the 
Limitation Act, 1877, applies to an application to ascertain the 
amount of mesne profits awarded by a decree. These articles 178 
and 179 of the old Limitation Act are now represented by articles 
iSt and 182 of the Act of 1908. Of the two articles the latter deals 
with execution matters, and will necessarily be inapplicable to the 
applications in the original suit. As to article 18 1, we fail to see 
why it will not apply to an application for ascertainment of mesne 
profits ; but the above Full Bench case has negatived this view and 
we are bound by authority. 'I'here is no other article of the Limita- 
tion Act, under which we can bring such an application. Tn this 
state of helplessness there are but two alternatives before us ; — (i) 
either we must say with their Lordships that “unless there is any limi- 
tation provided by the law it is not for us to make one,” and thereby 
take out an application for mesne profits completely out of the pale 
of time-limit — a view, which, we apprehend, will offend against the 
doctrine of Limitation ; (ii) or, we must set at nought the decision 
of the Full Bench, — a task too stupen^us for a lawyer to under: 
take. 

The Full Bench case of 1 . L. R, 19 Calc. i32has held that in order 
lo make the provisions of Art. t8i applicable, the application must 
be of such a nature that the Court would not be bound to exercise 
the powers desired by the applicant without silch an application being 
made at all, and in holding so it has approved of two earlier cases, 
namely, Kylasa v. Ramasami, (2) ; and Vithal Janardan v. Vitho- 
jtrab (3). This principle is no doubt very sound, and seems to have 
been acted upon in a very recent case, Madhabtnoni v. Pameln 
Lambert (4). But this abstract principle should be applied with 

(I) (189^) I. L. R. 25 Calc. aoj. (2) (1881) . L. R. 4 Mad. 172. 

(3) (1882) I .L.. R. 6 Bona. 586. 

(4) (1910) 12 C. L. J. 328 ; I. L. R. 37 Calc. 796. 
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considerable ciicumspectton and scrutiny, otherwise, as we have 
suggested, very embarrassing consequences will follow. Apart from 
the ruling of the aforesaid Full Bench case let us see how far the 
above principle will apply to the case of an application for the assess- 
ment of mesne profits. Now, O. XX, R. 12 does not definitely say 
who is to take the initiation in the matter of an enquiry for mesne 
profits. It simply empowers the Court to pass a decree for mespe 
profits, or to direct that an inquiry be made for the purpose. But 
where a Court has deliberately omitted to take the initiative in the 
matter, may we not maintain that it then becomes compulsory for the 
decree-holder to put in his application ? The procedure recommend- 
ed by the Full Bench is that after passing the preliminary decree the 
Court should fix an early date for the desired incjuiry. This proce- 
dure though not disapproved, has however been left, by the T^egisla- 
ture, to the discretion of the Court. So it will not be wrong to main- 
tain that when tlie Court has refused to exercise this discretion, no 
further action can be taken in the matter except on a formal applica- 
tion by the decree-holder t<f that effect ; and that then such an ap- 
plication becomes so much indispensable that without it (to speak in 
the language of the Full Bench) the Court ivould not be bound to 
exercise the powers desired by the applicant. If this view be once 
conceded, we fail to see how the aforesaid principle can be extended 
to the particular case under discussion so as to suspend the opera- 
tion of Art. 181. In this connection it may also be contended, a.s it 
was contended in Madhabmoni v. Pamela Lambert (i), that the 
T.imitation Act has not contemplated such an application at 
all ; and in support of this contention reliance may be placed on the 
Preamble to the Limitation Act of 1908 which states that the object 
of the Legislature was to consolidate and amend the law of limitation 
relating to only certain applications to Courts. In other words, the 
Limitation Act does not profess to provide for all kind.s of applica- 
tions whatsoever. This has also been the view of Balaji v. Kushaba, 
(2). As to the correctness of this view we hardly need say any- 
thing, as the comprehensive fashion in which Art. 18 1 has been 
drafted will be a complete refutation of any such argument. 

In order to fully understand the scope of the various proceedings 
to be taken between a preliminary and a final decree, we should do 
well to examine the various provisions of the Code relating to the 
suits which naturally call for dual decrees, for instance, administra- 
tion suits, partition suits, etc. O. XX, R. 13 makes it incumbent 

(I) (1910) 12 C. L. J. 328 ; I. L. B. 37 Calc. 796. 

(2) (1906) I. L. R. 30 Bom. 415* 
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for the Court in an administration suit to pass an order for accounts 
and inquiries together with the preliminary decree. Similarly, O. XX, 
R. i6 and i8(i) make the judicial direction for future action go with 
the preliminary decree. But from the other rules of Order XX it 
will be found that the Court may or may not give the direction for 
further proceeding. This difference in the various suits necessarily 
implies that in matters in which the Court has been given a discre* 
tion the initiation for further proceedings must be taken by the party 
if the Court has not already been moved of its own accord in that 
behalf. When the initiation has to be taken by the party, we may 
safely assert that his application is so much necessary that without it 
the Court is not bound to move at all and this view will necessarily 
take an application outside the pale of the principle of the Full Bench 
case, above referred to, so as to bring it within the operation of Art. 

1 8 1. In a very recent case, Beni Singh v. Barhamdeo (i) a ques- 
tion was raised whether an application to niake a mortgage decree 
absolute under O. XXXIV, R. 5(2) is an application which 
comes within the scope of Art 181 and" it was answered in the 
affirmative obviously on the reasoning that such an application 
is absolutely indispensable as without it the Court could not pro- 
ceed to a final judgment. In this case all the foregoing cases (includ- 
ing even the Full Bench case of I. T.. R. 19 Calc, 132) have been 
referred to, and the conclusion arrived at by the learned Judge seems 
to be very reasonable. A similar view was also taken in I. 1 ^. R. 38 
Calc., 913. The application for assessment of mesne profits does not 
substantially differ from that under O. XXXIV, R. 5(2). The only 
difference between the two is that in the case of mesne profits initia- 
tion may be taken both by the Court and the party, while in the case 
of the other initiation can be taken on’y by the party. But when the 
Court has, after exercising its proper discretion, deliberately omitted 
to take the initiative, the two cases are e.xactly on a par ; and we, 
therefore, fail to see why an application for ascertainment of mesne 
profits should not come within the scope of article rSi. 

As to the second branch of our enquiry, namely, — Does a second 
application for assessment of mesne profits lie after a previous ap- 
plication for the purpose has been dismissed or rejected for the 
decree-holder's latches or for any other reason ? — it may be sum- 
marily disposed of by answering it in the negative. Under the old 
Code much argument was spent over it, and clauses (a) and (b) of 
the old section 244 which left an application for assessment to be 
dealt with by the Court in its execution department may be held 
(>) (1915) 33 C. L. J. 66. 
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responsible for the same. But after the aforesaid Full Bench case 
and its legislative recognition by the removal of the said clauses (a) 
and (b) from the present section. 47, we can no longer maintain that 
an application for ascertainment of mesne profits is an application for 
the execution of a decree ; and consequently a Court cannot now 
entertain a series of successive applications for mesne profits exactly 
in the same way as it can do in the case of applications for execu- 
tions. As to the older cases on this point, they have all been super- 
seded by the Full Bench case of I. L. R. 19 Calc. The only two cases 
decided after the F ull Bench decision that treate i applications for 
determination of mesne profits as applications for execution are 
^am Kish^re G/nsi v. G>pi Kant (i), and Vpenlra Chandra v. 
Sahhi CJiand (2). Both these cases seem to have laid down a rule 
of law quite inconsistent with the decis’on of the Full Bench in 
Puran Chand v. Roy Radha Kishen (3) ; moreover the case of 7 
Calcutta I^w Journal seems to have been decided in complete 
ignorance of the Full Bqpch decision. Therefore as authorities 
they have no value ; nor can they now even furnish a line of argu- 
ment as the old law under which they were decided has been 
completely altered by the present Code. 

Once an application is made to the Court inviting it to determine 
the amount of mesne profits, and the same is dismissed or rejected 
for whatever cause, the whole suit ceases to be pending before the 
Court ; and there being no case pending no further application can 
be made therein. In fact such a dismissal or rejection amounts to 
a dismissal of the claim for mesne profits, and is equivalent to a 
decree. The only remedy open to an aggrieved party in such a 
case is by way of a review or an appeal against the decree. 
The law on this point has f*en very clearly set forth by Justice 
Sir Asutosh Mookerjee in a very recent case, Vptndra Chandra v. 
Sahhi Chand (4). After this case, we hope, no further trouble will 
again arise in this matter. 

A. C. Ghose^ 

Vakil. 

(i) (1900) I. L. R. 28 Calc. 242. {2) (1907) 7 C- 1 *- J- 3 ®** 

(3) (1891) I. L, R. 19 Calc, 132. (4) (* 9 **) *6 C. L. J. 3 - 
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REVIEWS. 

Sapjiva Row's All India Digrest Criminal 1836' 19 15, 
2nd Edition Vol. II. 1916, Law Printing House, Madras, 1916 ; — 
This completes the new edition of the criminal section of the 
well-known All India Digest by the late Mr. Sanjiva Row. The 
D^est has been revised throughout, considerably enlarged and 
brought up to date. There is a valuable nominal index of cases at 
the end which enables the searcher after precedent who knows one 
case on a point to trace out all the others relevant to the same point. 
The statements of the substance of the decisions are clear and con- 
cise and account appears to have been taken of all important Obiter 
Dicta^ which however condemned are invaluable from the point of 
view of the practitioners. Notwithstanding the scarcity of paper 
and the rises in price of printing materials the get-up is excellent 
and the price moderate. , 

Sanjiva Row’s Digrest of Privy Council Ruling’s 3rd 
Edition Vol. II. edited by C. S. Somahath Sastri, Law Printing 
House, Madras, 1916. — ^^fhis is the concluding volume of the 
invaluable Digest of Privy Council Rulings prepared by the 
late Mr. Sanjiva Row. The Digest comes down to the end of 1913 
but a supplement has been added which brings it down to the end 
of 1915. It is therefore absolutely up to date. To the analysis of 
each case there have been added notes to show how the case has 
been applied or illustrated in subsequent decisions. The work 
extends over nearly 2300 pages but will repay the labour of a 
careful perusal. Nothing in the volumes can be treated as wastage 
because every decision of the Judicial Committee is binding upon 
Indian Courts to the extent that it has not been superseded by 
subsequent legislation. The index covers more than 300 pages and 
is a complete guide to the contents of the volumes. 

The Indian Decisions New Series Hig’h Court Reports, 
Bengr&I Vol. II, Law Printing House, Madras, ipie.—This 
volume reproduces verbatim contents of Vols. 3 and 4 of the Bengal 
Law Reports with brief notes of subsequent decisions. The contents 
inspire the feeling that there were giants amongst the Judges of that 
period. 
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PARENTAL RIGHTS.— 

IV. 

While we have talked of the parental right to control the child's 
religious education as if it were a joint right of both parents, the 
power to exercise it was in fact vested in the father. Although the 
mother might be entitled ^o reverence and obedience from her child- 
ren, she had no power over them. During her husband's life-time 
she had no right to her children's custody, nor could she interfere 
with their education (i) As we have already pointed out, after his 
death her rights were not greatly increased even though she became 
guardian (2). If the widow happened to be of a different religious 
faith from that of the husband she was not only bound to educate 
her children in the religious faith of the deceased father rather than 
her own, but to insure that result the court did not hesitate to appoint 
persons of his religion to act with the mother as guardians (3). It 
was only when her husband either abdicated or forfeited his rights, 
and thereupon the mother in fact had assumed the direction of the 
children's religious education, that the mother could exercise any 
legal control over the choice Of her children's religion. It followed 
from this that when domestic quarrels resulted in separation of hus- 
band and wife she was legally helpless to assert any preferences in 
respect to her children’s religious training. 

(1) /u re A^ar-EUis, 24 Cb. D 317 (1883). 

(2) /n re Scanlan, L. R. 40 Ch. D. 200 (1888) : In re McGrath, [1893} 

I Ch. 143 ; Petre v. Pette, 7 Ves. 403 (1802) ; /m re Broxvne, a Ir. Ch. 151 
(1852) ; Austin v. Austin, 34 Beav. 257 (1865). 

(3) In rt Scantan, L. R. 40 Ch. D. 200 (1888). A Canadian Court, however, 
refused to follow to this extreme. In adjudging the mother entitled to the cus- 
tody of a daughter after the Other’s death, the Court raid: 

"The religious question does not enter into consideration in tbit matter, 
because the mother, having a right to bring up her child, has a .right to dedde 
what religious teaching she shall receive.” Ex‘farte Ham, 27 L. C. Jur, 127,T 
taS (1883). 
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“Although the wife may have obtained a decree of judicial sepa- 
ration, the Court will not give her the custody of the children if she 
intends to bring them up in a religion different from that of their 
father, and different from that in which they have been educated 
during the cohabitation of their parents. * * * * if the marriage had 
continued undissolved, and the husband and the wife had continued 
to' live together, she would not have been able to control the husband 
otherwise than by her example and influence, as to the religions 
education which should be given to their children.” (i) 

A mother of an illegitimate child controls the religious education 
of such child. (2) 

V. 

liven whetr both parents are in accord in their views respecting 
the religious education of their children there must necessarily be 
cases where their efforts will be frustrated. 'I'he court can do nothing 
nlbre than order a child to be brought up in a particular religion. 
No order can be made forcing the conscience of the child to accept 
any designated doctrines. Usually it is considered that the child’s 
religion is controlled by the appointment of guardians or custodians 
of a particular religious belief confident that the religious surround- 
ings of the child are really the determining factor. 

'J'here must occur the very practical and interesting quicre : how 
far the court will protect the parents against proselytizing influences 
brought to bear directly upon the child from outside. 

There are as yet no authoritative decisions on this ejuestion. 
Three cases have been found, unfortunately all not agreeing, in 
dealing with this problem. Re Lyons (3). A daughter of Jewish 
parents, when 18 years of age, was induced by others to leave home 
and be baptized a Christian. The father had attempted to get posses- 
sion of the child by force. He was restrained from retaking the 
child other than by legal proceedings. Todd v. Lyons (4). Mr. Vice 
Chancellor Malins ordered the superior of a monastery to refrain 
from admitting a young man of ry to monastic vows against the 
father’s consent, and directed that he be delivered back to the father. 
Iredell v. Iredell (5). Mr. Justice Kay granted an injunction res- 

(1) D' Alton v. ly Alton, L. R. 4 P. D. 87, 88 (1878). 

(2) Bernardo v. McHugh, [1891] A. C. 388; Kingy. New, 20 Times L. R. 
583, affirming s. c. ante, 515 (1904); Regina y. .Bernardo, $8 L. J. (Q. B) 
sat, (1889). 

(3) 22 L T. 770 (1869). 

(4) Unreported, see Simpson, Law of Infants, 3 ed., 127. 

(5) I Times L. R. 260 (1885). 
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training certain persons troni communicating with a minor wliere 
they had been having secret interviews with her to induce her to 
adopt their religion instead of her father’s. 

Logically, unless justified on other grounds, /?<? Lyons must be 
erroneous. If the parents have the legal right, or even a trust to 
discharge, to inculcate some proper religious training in the minds 
of their children, in so doing they have the right to be free from the 
officious meddling of strangers no matter from what highly disinter* 
ested motives such interference may be inspired. 

VI. 

In the United States the constitutional limitations (i) against any 
established religion have fortunately suggested a different judicial 
approach to religious litigation. 

“In this country, the full and free right to entertain any relgious 
belief, to practice any religious principle, and to teach any religious 
doctrine which does not violate the laws of morality and property, 
and which does not infringe personal rights, is conceded to all. I’lic 
law knows no heresy, and is committed to the support of no dogma, 
the establishment of no sect.” 

The result is that our courts have been remarkably free from 
litigation over the religious education of children. It is only in 
very recent years that it is beginning to make its a})pearance. Most 
of the stales — even a state so important as New York — arc still 
without any decisions on the subject from a court of last resort. 
Such litigation as has arisen has either been decided by side- 
stepping the religious aspects of the controversy altogether and 
resting the decision on some other grounds entitling one or the 

(i) U. S. Const., First Amefidmcnt. 

Practically every state constitution has a provision to insure religious liberty 
and equality before the law of all religions. Thus in Massachusetts : 

“It is the right as well as the duty of all men in society, publicly, and at 
stated seasons, to worship the Supreme Being, the great Creator and Preserver of 
And no subject shall be hurt, molested, or restrained, in his person, 
liberty or estate for worshipping God in the manner and season most agreeable 
to the dictates of his own conscience ; or for his religious profession of senti- 
ments ; provided he doth not disturb the public peace, or obstruct others in their 
religious worship”. Mass, Const., pt. i, art. 2. 

«« all religious sects and denominations, demeaning themselves peace* 

ably, and as good citizens YfcJtbe commonwealth, shall be equally under the pro- 
tection of the law ; and no suhoWKoation of any one sect or denomination to 
another shall be established by law.” Amendment XI, Mass. Const, see Stimson 
American Statute Law, Secs. 4U> 4^, 43* 
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Other party to custody of the infants, or, too often, in more or less 
slipshod fashion the court has treated the matter as if it were a novel 
issue to be decided as law of first impression, or has fallen into an 
undiscriminating citation of an English authority to justify some 
particular disposition of the case under consideration. In recent 
years, as the minority religious groups have strengthened themselves 
they have more aggressively asserted a right to protect from prosely* 
tism the children of their faith who come before the courts for dis- 
position usually as defendent, delinquent, or neglected children. 
Generally, however, these efforts have been directed toward securing 
legislative enactment hnposing limitations upon the courts or public 
authorities in the indiscriminate placing of children of some particu- 
lar faith in conflicting religious surroundings. 

The divergence between the standards of American courts is 
perhaps illustrated by a contrast of three cases. First, a Florida 
court adopted a rule that “It is not enough to consider the inter- 
est of the child alone. And as between father and mother, or other 
near relation of the child, where sympathies of the tenderest nature 
may be confidently relied on, the father is generally to be preferred”; 
that the father has the legal right to have his children educated in 
any religious faith that he sees proper whose tenets do not inculcate 
violations of law. The Massachusetts court announces as its funda- 
mental doctrine that “the court will not itself prefer one church to 
another, but will act without bias for the welfare of the child under 
the circumstances of each case.” — “The wishes of the parent as to 
the religious education and surroundings of the child are entitled to 
weight ; if there is nothing to put in the balance against them, ordi- 
narily they will be decisive. If, however, those wishes cannot be 
carried into effect without sacrificing what the court sees to be for the 
welfare of the child, they must so far be disregarded.” 

• In the third case — in Wyotning — it was held that in view of the 
statutes prohibiting distinctions being made on account of religious 
belief in awarding custody of minor children,' religious considerations 
will not be given “the slightest weight in our decision,” although 
“some reputable courts” have considered such differences of religion. 
This almost goes to the extremes of a Victoria court which ordered a 
minor placed at an institution where she might have experience of 
both the Catholic and Protestant religions so that she might be able 
to have “ a free means of exercising her judgment” until ultimate* 
ly she adopted some fixed views. 

As the law develops in American jurisdictions it will probably 
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enlarge the mother’s authority over her children’s religious educa- 
tion. It is to be expected that it will be recognized that it is equal 
to that of the father. As between father and mother, any religious 
question respecting the child’s religion will be settled by the award 
of the right of custody. Already it is safe to predict that if the ques- 
tion of the right and duty of a surviving mother concerning the reli- 
gious education of her child should arise the courts will probably 
follow the Canadian case rather than the English authorities and 
hold that where the surviving mother has the right of custody she 
has a right to dictate the religious teachings the child shall receive 
irrespective of any question of the father’s religion or his possible 
wishes on the subject. 

A desirable American innovation in the not unusual domestic 
religious situation in many of these cases has already been promul- 
gated by the New Jersey Court. It was held that in the absence of 
any expressed preference and direction by a deceased father as to 
the religious education of his child, the clearly expressed wishes of a 
deceased mother should be followed. 

The Missouri Court had a more startling and more novel propo- 
sition presented to it in an attempt to obtain an injunction to com- 
pel a father to baptize his child in accordance with an antenuptial 
contract with the deceased wife. It was, of course, refused. 

To the very limited extent that they have as yet considered the 
subject, the Courts seem to have allowed an examination of the 
child in these cases. 

It is evident in view of the paucity of authority on this subject in 
the United States that a thorough understanding and analysis of the 
English decisions in the pioneer American cases will enable our 
courts to avoid difficulties yid false standards that will only confuse 
increase a troublesome class of litigation that is now beginning to 
force itself on the attention of our judges. 

( To be continued.) 
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AMENDMENT OF TflE RULES OF THE HIGH COURT. 

, (Civil Appellate Jurisdiction.) 

Notificaiion. 

The following rules and amendments in the rules are made by 
the High Court in exercise of the powers vested in it under clause 
37 of the I.etters Patent, 1865 (24 and 25 vict , c. 104) : — 

T. Insert the following after the second proviso to Rule I, 
Chapter II, Part I, page 7 of the Rules of the High Court, Calcutta, 
Appellate Side, 1914 

“ (3) Provided further that it shall be competent for the Registrar 
to deal with all matters coming under the head of T^awazima or 
reports by the Deputy Registrar as specified in cl.ause (r) of the 
subjoined schedule. 

It shall also be competent to the Registrar deal with — 

(a) Applications to dispense with copy of judgment under 
Order 41, Rule I (i), Civil Procedure Code, and Chapter VIII, 
Rule HI, of the Rules of Court. 

(<i) Applications in Appeals from Appellate Decrees to receive 
copies of judgment and decree of the first Court after the expiry of 
the time prescribed for the institution .of the appeal. 

((•) Requisitions by Subordinate Courts for documents and 
records. 

Nothing in these Rules will be deemed to authorise the Registrar 
to make an order of dismissal of an appeal for default or to enter- 
tain applications for revival or abatement of appeals (after the 
expiry of the period of limitation prescribed therefor), or to determine 
disputed questions of representation under Order 22, Rule 5, Civil 
Procedure Code, or to pass final orders on contested applications 
for appointment or removal of next friends and guardians ad litem.** 

II. The above rules and amendments (.in the rules shall take 
effect from the i6th August, 1916. 

By order of the High Court, 

High Court, H. M. VEITCH, 

The xith Auf^ust, TgT6. JRegistrar. 
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THE JUDGES OF THE. HIGH COURT AT CALCUTTA 

IN 1865. 

Among recdnt acquisitions in the Imperial Library at Calcutta 
is a photographic print designated “ The Judges of the High Court 
at Calcutta in 1865.” It attracted the attention of Sir Asutosh 
Mookerjee, the President of the Council of the Library. He caused 
an enlargement of the print to be made and presented it to 
the University Law College, where it has been placed in the Library 
so as to be daily seen by the students. The print is obviously of 
considerable interest to the members of the legal profession and we 
have much pleasure in presenting a copy to all our readers. 

If we may say so without impropriety, the fifteen Judges who 
appear in the print represent a combination of legal talent, scarcely, 
if ever, repeated in the history of the Court. The most conspi- 
cuous figure is that of the great Chief Justice Sir Barnes Peacock, 
the last Chief J ustice of the Supreme Court and the first Chief 
Justice of the High Court? who, by his profound learning and 
fearless independence, created a tradition for the Court. Charles 
Binny Trevor, who joined the High Court from the old Sudder 
Dewany Adawlat and officiated as Chief Justice, proved himself 
more than a match for even Sir Barnes Peacock himself in the 
celebrated Rent Case- Tbe^ other members of the Civil Service 
who appear in the print are Geo.gi^. Ljoh, Henry Vincent Bayley, 
Charles Steer, Francis Baring Kemp * Walter Scott Seton- Karr, 
George Campbell, Elphinstone Jackson and Frederick Augusta 
Bernard Glover. 01 thebc, Gooigc Campbell lell the Couit on the 
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27th November, 1867 to take up the appointment of Chief Com- 
missioner of the Central Provinces, and subsequently came back to 
Calcutta as Lieutenant Governor of Bengal Amongst the Barrister 
Judges, John Paxton Norman (of Hurlstone and Norman’s Exche- 
quer Reports) officiated as Chief Justice on three occasions and 
died by the hand of an assassin on the 21st September 1871. 
Walter Morgan wasappointel the first Chief Justice of the High 
Court of the North West Provinces established in f865. John Budd 
Phcar left the Court in 1876 to assume the office of Chief Justice 
of Ceylon. Arthur Macpherson officiated as Chief Justice and 
subsequently held a high legal appointment in England. 
Sanibhu Nath Pandit, the first Indian to sit as a Judge in any High 
Court, died on the 6th June 1867. The names of many of these 
Judges arc still affectionately remembered by the oldest men in 
profession, and their memory is venerated for tlieir high judicial 
qualities. The list includes eight of the Kiirteen Judges who took 
thidr seats on the day the High Court w^s opened on the 1st July 
1862 ; these were Peacock C. J., Trevor, Bayley, Steer, 
Norman, Morgan, Kemp, and Seaton-Karr, JJ. It also includes 
Loch J., who was one of the foundation Judges but did not take 
his seat till 4th December'* 1863. One misses the figure of Louis 
Stuart Jackson J., who was one of the foundation Judges but was 
evidently absent from Court when the group #was photographed. 
It is impossible to determine the exact date of the photograph- 
But it must have been on some date after 2nd March, 1865, when 
I^evinge J. (who does not appear in the print) died and before 
23rd November, 1865 when Steer J. (who appears in the print) 
retired, A closer approximation is, perhaps, possible, when we 
take into account the fact that Sir Bfrnes Peacock was absent from 
9lh August to Tolh September 1865, when Trevor J., officiated as 
Chief Justice. The print was most probably made between 3rd 
March and 8ih August, 1865. 
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“The problem of Indian rent” writes Sir Henry, Maine, “cannot Ancient theory of 
be doubted to be of great intricacy. To see this, it need only be 
stated that the question is not one as to custom in the true sense 
of the word ; the fund out of which rent comes has not hitherto 
existed, and hence it has not been asserted on either side of the 
dispute that rent (as distinct from Gsvemment revenue) was paid 
for the use or occupation of land, before the establish nent of the 
British Empire, or that if it was paid, it bore any relation to the 
competition value of cultivable soil,*' and he asks the question, 

“what vestiges remain of ancient ideas as to the circumstances under 
which the highest obtainable rent should be demanded for the use 
of land?" He ' Leuchus Mar* as containing the most 

distinct ancient rule, according to which “the three rents are rack- 
rent from a person of a strange tribe, a fair rent from one of the tribe, 
and the stipulated rent whi(h is paid equally by the tribe and the 
strange tribe.” Thus from none of the members of the village commu- 
nity (apart from express agreement) could any rent be required, but a 
rent fair according to received ideas, or in other words, a asslomary 
rerit. It was ohly when a person, totally unconnected with the class 
by any of those fictions explaining its miscellaneons composition, 
which are doubtless adopted by all primitive groups, came asking 
for leave to occupy land, that the best bargain could be made with 
him to which he could be got to submit.” (i) Thus there were 
(a) contract rent which would apply equally to the same as well as a 
stranger tribe ; (p) customary rent applying to one of the same tribe ; 

(c) competition rent or rack rqpt for one of different tribe. 

Applying this principle to the ancient village community of Rent paid by thonv 
India we have contract rent both for the permanent and non-per- 
manent tenants, customary rent for the permanent tenants alone, 
and competition rent for ^he temporary tenants only. Thus from 
none of the permanent tenants could any rent be required, but a 
rent fair according to received ideas, or in other words a cubtomary 
rent (2) which could not be raised, [ but which was higher than 
the rate of the other class of cultivators, (3)) in consefpience of there 


* Continued from Vol. .'CXIII p. 28//. 

(1) Maine’s VilUge-Comniunititi . 180. 

(2) Maine’s Village-Comntttnities, 187. * 

(3) Campbell’s Cobtltn Cluh Sssay, 157 5 Report, Vol. I. 14 
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being want of competition for land (i) but merely competition for 
cultivators. And besides, being bound to keep up cultivation to the 
full extent, they were bound to cultivate in the customary way (2). 

Some authorities are of opinion that their holdings however were 
not transferable. Thus Mr. Shore says : — "On the whole I do not 
think raiyats can claim any right of alienati ng the lands rented by 
them by sale or other modes of transfer” (3). And both Harington (4) 
and Sir George Campbell (5I agree in this. This was because trans- 
ferability was not an incident of proprietary right in those ancient times. 

This must have been the case in v ery early times. For we find 
in the Buddhist period or at least as early as the reign of Emperor 
Chandra Gupta, th a t lands were as easily saleable as moveable pro- 
perties. And the only restriction was that the tax -paying cultivator 
could mortgage or sell their lands only among themselves. So persons 
who enjoyed revenue-free lands could mortgage or sell such lands 
only to those who deserved, or were already endowed with, such 
lands. It does not appear that any violation'bf this rule invalidated 
the sale or transfer actually held, for the only penalty presented was 
that “otherwise the sellers were only liable to a fine.” In case of 
sales lands were put up to auction publicly in the presence of forty 
persons who owned properties in the vicinity. The auction was 
held by an officer of the King ( called ufh^tvri ) and the purchaser 
had to deposit the sale price and a toll on the purchase money with 
the King's Treasury (6). It must, however, be borne in mind that 
land being owned by joint families, their heads only, acting on be- 
half and in the interest of the families, could sell. 

Their holdings were also heritable. 

The rights of the other class of tenants or those who were mere 
sojourners in the village or cultivated lands there while living in 
neighbouring villages, were of an uncertain and precarious descrip- 
tion, which were left to be settled by contract and were hardly allowed 
to come under the higher protection of custom (7). They were mere 
tenants-at-will or more usually from year to year, but sometimes for 
fixed periods (8). But they could not be ohsted between sowing and 

(1) CatnfbelTs Cohden Club Essay 164 : Directions for Revenue officers. 41, 
The Great Rent case, — B. L. R, Sup, 253, 279, 295, 296. 

(2) Fifth Report Vol. I, 164 ; Directions for Revenue officers. 274 - 

(3) Extracts from Harington’s Analysis, ^131 } 5th Report, Vol. I, 164. 

(4) Harington’s Analysis. Vol. HI, 460 } Thomason’s Selections, 478. 

(5) Campbell’s Cobdem Club Essay, ijo. iji. 

(6) Kautilyds Arihasastra Book IH. Chapter IX. — 

(7) Phillip’s LandlTenure. 23. (8) Phillip’s Land Tenure 22. 
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harvesting (i). They had to be attracted by favourable terms. And 
not having their habitations in the village, they were not so amen* 
able to pressure, and could at any time abandon the land for which 
they had no particular attachment. They therefore generally made 
more favourable terms and paid lower rates than the permanent 
tenants (2). In course of time as the competition for land increased, 
these raiyats had to pay generally higher rates than the resident , 
raiyats (j). But though their interest was uncertain and precarious 
they could obtain a permanent interest in the soil by iettlin^ as 
permanent inhabitants in the village, and establishing themselves as 
members of the village community ready to undertake their shares 
in the responsibilities attaching to that position. The disposition to 
become permanent settlers could hardly be satisfactorily proved 
wi'hout some length of possession. Accordingly those who had 
settled in the village for more than one generation were generally 
considered to have sufficiently shewed such intention, and such 
settlers became then recognised as settled raiyats of the village. 

It seems that subletting vrai originally unknown. The early Aryan Sub-letting, 
conquerors of India were an agricultural and not a pastoral race. 

They called themselves Aryas, meaning cultivators, as distinguished 
from the aborigines of the soil and took pride in the art of cultivation 
in which they excelled. The hymns of the Hig Veda sing many 
songs in praise of this occupation. It was not a disgrace then to 
hold the plough. But this state of things could not last long. 

Either from necessity, or from indolence, or an abundance of Sudra 
labourers, sub letting soon became common. The primitive slate 
of society which gave the first occupier a right to continue in 
occupation and no more, could not possibly last long. Complications 
must arise and did in fact aris^, and Hindu Sages had to grapple 
with the relations which the more developed state of things required 
them to deal with. Even in so early a period as the days of Apas- 
tamba we find that the lands were leased as in the present time (4). 

And although Manu and Yajnavalkya do not deal with the matter as 
we expect them, Parasara and Narada (5) deal copiously with 
the questions arising out of the relationship between landlord 
and tenant. Kautilya in his Artha Saslra lays down that in the 
case of a land-owner unable to cultivate his lands another might 
do so on a five years’ lease at the expiry of which he had to 

(i) Land Tenure by a Civilian, 82. 

(2) Field’s Introduction to Regulations, 33, Ibid, Land holdings 425. 

(3) Finucane and Amir Mi’s Mroduetlon to Bengal Tenancy Act, 1st Ed. 4 > 

(4I ApaMa II. II. 28. (S) ff^^rada. Chapter XI. 
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surrender the lands after obtaining a compensation for his improve- 
ments on the same (r). 

There can be little doubt that tenures in primitive times were 
tenures held in common by a group of kinsmen with the eldest male 
member of the family at the head. This was the joint family which 
then formed, as it does now, the unit of the Hindu society. The 
Hindu race moved in families colonised as well as conquered the 
country. The immigrants when they came into the village came 
with their families, the heads of which obtained leases of lands 
which they cultivated and on a portion of which they built their 
houses and settled with their families. 

As a general rule, the great field (of the village) was divided 
into plots corresponding in number to that of the heads of the houses 
in the villages ; and each famdy took the produce of its share. !t is a 
fair conclusion from the evidence that the system of separate holdings 
already existed in early Vedic times (2).^ But the holdings belonged 
not to individuals but to the joint families, as we have already stated. 
Very often a family on the death ol a house-holder would go on 
as before under the superintendence of the eldest son. If the pro- 
perty were divided, the land was equally divided among the sons. 

The fields were all cultivated al the same time, the irrigation 
channel being laid by the community, and the supply of water regu- 
lated by rule, under the supervision of the headman. No individual 
or corporate proprietor needed to fence his portion of the field. 
There was common fence ; and the whole field was surrounded with 
its rows of boundaries which were also the water channels. 

And each village had for the cattle in common, 

no one having separate pasture, and a considerable stretch of jungle 
where the villagers had common rigjits of waste and wood. ‘ Mantt 
has laid down that grazing grounds are the common property of the 
village and the people encroaching upon them are liable to punish- 
ment (3). Yajanvalkya also lays down the same rule (4). And 
Usanas in enumerating properties not to be divided even among 
person of the same goira makes mention of the ‘field’ (5). 


(I) Book III. Chapter X RSfre- 

1" 

(a) Macdonell and Keith’s Vedic Index of Nanus and Subjects under 
kshetra and urvara : Rhys David’s Buddhist India, 45-47, 

(3) Manu, Chapter VIII. (4) Yajnavatkya Bom. Sd, 

(S) Quoted in Mitakshara Chap. I, Sec. 4, Para. 26, 

“wnwiwf' 1 

\\” 
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Culttvatton of land was in those early days very strongly insisted 
on and the sages ordain an obligation on the part of the holders 
of the lands to cultivate the soil and prescribes penalties for non- 
cultivation. Thus Manu says : — “If land be injured by the fault 
of the fanner himself, as if ho fails to sow it in due time, ho shall 
be fined ten times as much as the king’s share of the crop, that 
might otherwise have been raised, but only five times as much if it. 
was the fault of his servants without his knowledge” (i). We find 
Apastamha laying down that if a lessee of land does not exert him- 
self, and the land beats no crop in consequence, he is bound to 
pay the value of the crop that ought to have been grown on the land 
leased (2). Vyasa says ; — “If a man after taking a field with the 
object of cultivating it fails to do so, either himself or through the 
agency of others, he should bo made to pay to the owner a pro- 
portionate share of the corn which the field could have yielded if 
it were cultivated and, in addition, a fine to the King (3). 'I'o 
the same effect is the injunction of Yajnavalkyu as will appear from 
the sloka quoted below (4). And when a field is abandoned by 
its owner and the same is cultivated by another without opposition, 
the cultivator is entitled to the whole of the produce and the owner 
would not get +>ack the land without paying the cost of clearance 
and cultivation. This is the rule laid down by Narada (5), 'fhe 
Artha Sasira of KauHlya contains the rule that in the case of a land- 
owner unable to cultivate his lands, another might do so on a 
five years’ lease. But an absentee landlord who was obliged to 
sojourn abroad for a time did not forfeit his land though it remained 
uncultivated (6). 

It is not easy to determine the mutual relations of the village- 
community and its component parts— the several with 

(1) Manu, Chap. VIII. 243 

g 11' 

(2) Apastamba II. n, 28 &c. 

(3) Vyasa quoted in Vtvoda Aatnakaf j 

fig irM '41^ gg^iig 11 

(4) Yajnuvalkyat Bom. Ed. 218 . 

*i Hi^ig g 1 
9 g 11 

(5) Maraita, Chap. XI. 24 : ggr.ISI%g 

gggi^' iggiif.gig 1 

(6) Book II, Chapter X. 
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regard to land. But sufficient evidence exists for the presumption 
that the village-community had a large degree of control as to the 
occupation and cultivation of the village lands. Sir Henry Maine 
points out : — ‘‘Each family had the duty of submitting to the 
common rules of cultivation and pasturage, and of abstaining from 
sale or alienation without the consent of the co villagers, and 
( according to some authorities ) of refraining from imposing a rack- 
rent upon the members of the brotherhood.” (i). Referring to the 
authority of Laveleye we find that the village-communities of all 
countries were averse to the alienation of land to strangers. “No 
one” — he says — “could sell the property to a stranger without the 
consent of his associates, who always had a right of pre-emptiofU^ (2). 
This rule has its prototype in the records of our ancient law. Thus 
the Aiitakshara (3) quotes an anonymous text which lays down 
that the consent of the village is necessary for the alienation — sale or 
mortgage. This appears also from the otlv^r texts quoted below (4). 
Kautilya in his Artha Sastra lays down Jhat the tax-paying cultiva- 
tor could mortgage or sell their lands only among themselves^ other- 
wise the seller was liable to a fine (5). The members of the com- 
munity thus had a sort of right of pre-emption, so as to keep the 
land within their own body. But these and similar customary rights 
which the village communities had, can hardly be construed as 
showing that the entire land occupied or cultivated by the villagers 
was considered to be common property (6). Thus there was no such 
proprietary right against the community as we are accustomed to. 


Radha Raman Mukefjee 

Berhampur. 


{^To be continued^ 


%* 

(1) Maim’s ^ Early J/isfory of Insfitut/onsf 82. 

(2) Primitive Property^ 1 1 8. 

(3) Mitakshara^ Chapter I, Section i. 31 : — 

(4) Vrikaspati cited in Aiitakshara Chapter I, Section 1, 30 ; 

Usanas cited in Do. Chapter I , Section 4, 26. 

(5) Book II. Chapter X : Ante. 

(6) Sarada Charan Mitra’s Tagore Law Lectures on *The Land Law of 
Bengali 18. 
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LAND TENURE IN ANCIENT INDIA. 

THE HINDU PERIOD. 

{Concluded'). 

1<]ach of the villages was under its own headman, who is referred 
to in the Ri^eda and often in the Samhitas and the Brahmanas 
as the ‘ 6^f’a;«a«P or the leader of the village (i). Elphinstone is 
quite right in thinking that he is referred to in Manu as the 
' GramadhipatV or the lord or superintendent of the village (2). 
Originally he derived his right to the office through his descent 
from the founder of the village (3). Rhys Davids (4) thinks that 
he was at first elected by the village council or a hereditary officer, 
and the appointment is only claimed for the king in later aulhorilie') 
(5). But there is not even so much authority for election or heredity. 
The post may have been sometimes hereditary and sometimes nomi- 
nated or elective (6). But considering the strong tendency of all 
Hindu offices to become hereditary, the office of the headman had 
probably acquired a hereditary element in very early times (7). 

Presumably there must have been many ‘ gramanis ’ or grama- 
dhipatis in a kingdom, and^in considering their functions we shall 
arrive at some understanding of the revenue system of the Hindu 
Government, and of the mutual relation between the king and the 
community. The exact meaning of the title is not certain. By 

(1) MacDonell and Keith's *Vedic Index of Names and Subjects' under 
Gramani. 

(2) Memu, Chapter VII. 115. (3) Fifth Report^ Vol. I, 18. 

(4) Rhys Davids ‘ 48. (5) Sec iWanrr, Chapter VII, 1 15. 

(6) See (i) above. 

(7) Campbell’s Cobden Club Essay, 169 (aaC) ; Palton’j Asiatic Monarchies, 
81 ; Latsd Tenure by a Civilian 33, 76* 


Village headman. 


II IS runctioni>. 
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Officers appointed 
for revenue and 
Police purposes. 


Zimmer, the 'gramanP is regarded as having had military functions 
only (i) and he is certainly connected with the ‘ senani * or the 
leader of an army. But there is no reason to restrict the sense. 
Presumably he was the head of the village both for civil purposes 
and for military operations (2). But his most important duties 
were to adjust the revenue of the village and to collect it for the 
king or the state, and thus he combined the functions of the head 
of the community with those of an officer or representative of 
the government (3). He arranged all the details of the 
assessment ; ascertained the extent of each holding in the village ; 
estimated the growing crop, caused the threshed corn-heaps to be 
weighed ; and apportioned the revenue accordingly. He had to see 
that the cultivation was so conducted that the revenue might not 
suffer (4). He received the share of the king in food, drink, wood 
and other articles, which represented the king’s revenue, from the 
villagers and delivered the same in kind to the revenue collector, and 
himself retained a portion thereof as his own perquisites (5). He paid 
less than the other cultivators for his own holding. This appears 
to have been his own remuneration as a servant of the State, and he 
had other emoluments which were derived from the village and were 
the payments for his services to the villagers (6). 

The system of collecting the revenue in kind from the head- 
man of each village was manageable only so long as the domain of 
the State was limited in extent. As petty States were amalgamated 
by conquest or otherwise, and as the country gradually approached 
the condition of a single government under a single sovereign, it 
became absolutely necessary to change a state of things so primitive 
and ill-suited to further stages of p rogress. Hence over these village 
communities was appointed a gradua tii series oj officers^ who repre- 
sented the sovereign in due degree, and the administration of the 
country for iiscal and other purposes was left in their hands (7). 


(1) Attendeschts Lcben^ 17 1. 

(2) MacDoncIl and Keith’s Vedit Index of names and Subjects under 
'GramanP, 

(3) Harrington’s * Anafysis ’ Vol. II, 67 ; Campbell’s Cobden Club Essajrs, 
163 ; Fifth Refort Vol. II. 13, 157 j Land lenur* by a Civilian 76 ; Robinson’s 
Land Tenure 67. 

(4) Phillip’s Land Tenure^ 23. 

(5) Manu Samhitat GMf, VII, tip. 

(6) Hrid, 30 ; Lassd Tenure by a Civilian, 78, 80 : Fifth Refort Vol. II 

13. 76. 

(7) Afastambha, Prasna ll Palala ix Kanda 26 Verses 4—9 : Manu 
Samhitot Chap. VII, 1I5— 120 j Mahavarata Santi Pssrvay Chap, i Sec. 87. 
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They were a lord of a village (who is no other than the headman 
of the village just spoken of), a lord of ten villages, a lord of twenty, 
of a hundred, and of a thousand villages (i). The chain of officers 
so appointed had territorial jurisdictians within which they were 
responsible for the collection of the revenue as well as good beha- 
viour of the villagers under them. They collected the King's share 
of the produce and had also police duties, (a) Each within his own 
jurisdiction was engaged to repress crimes and report those that 
he could not repress to his immediate superior (3). 

The remuneration of these officers was thus provided for : — “Tne Their remuneration, 
lord of a single village received in kind the share of the King in food, 
drink, fuels and^the like. Above him, the lord of ten villages received 
an assignment of land that could be ploughed by two ploughs ; 
the lord of twenty villages that of “ten plough" lands ; the lord of 
a hundred, that of a village or a small town ; the lord of a thousand, 
that of a large town (4). , These officers were all placed under a 
minister at the capital (5). They looked to the headman of the 
village for the due payment* of the King’s taxes and for assisting 
them in the investigation of offences. These officers of the King 
therefore had all lands attached to or the revenues of lands appro- ^venu™^”* 
priated for, their offices. The offices usually went to the eldest son 

(1) Mann Samhita, Chapter VII, IIS. 

(2) Max Muller’s /W/a — Wkat <an it teach usi efj \ Elphinstone’s //ir/tfry 
of IndiOf Cowel’s Edition, 22. 

(3) Manu Samhita, Chapter VII, Verses iiG— 117 : — 

NilNW I 

Sitf ^ II 

I 

(4) Afanu Samnita. Chapter VII, 118 — 119: — 

Ulf*! RflllfN RSli NW RTftfw: I 

^ ^<311*1 » I 

mit 11 

(5) Ibid, ... ...120—121;— 

3 :r^; 1 
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Self-Government 
within village. 


Other cases of 
assignment of land 
revenue. 


Tribwtory chiefs. 


and these tenures gradually became hereditary. In course of time 
these lords of ten, or hundred or other groups of villages became, a 
class of aristocracy between the king and the people and ultimately 
petty Rajas. But only a few of them could survive the waves of 
foreign invasion. 

It may be noted here that the appointment of officers to rule 
over ten, twenty, a hundred, or a thousand villages means no more 
than that they were responsible for collection of taxes, and generally 
for the good behaviour of these villagers. It does not show that the 
entire country was governed by the central power with a chain of 
subordinate officers under its control and that there was no trace of 
self-government among the villagers. In fact the internal govern- 
ment of the village was left to the village community (i). The 
village was, as we have said before, a corporation managing its own 
internal affairs. It was ruled by a council of elders, originally called 
a punchayet from the number of its members^ and was presided over 
and represented in its fiscal and many of its other relations, by its 
headman. It administers justice to its own members as for punishing 
small offences and deciding disputes in the first instance. 

Then again powerful chiefs or sovereigns for the maintenance of 
whose power large armies were necessary, were unable to pay them 
in money, for money did not exist in sufficient abundance j and so 
they assigned to them for their support the royal revenue claimable 
from specified tracts of territory, not infrequently conquered territory, 
in which as a matter of necessity they were quartered with their 
leaders, or the assignment was made on a district near which 
they were already stationed. Similar grants were also made for 
the maintenance of temples and of holy men, for the reward of 
public service, and moreover not infrequently in the exercise of -royal 
munificence to favourites. It must be carefully borne in mind 
that what was assigned in all these cases was not the land itselj^ ('for 
the king had no property in it) but the right to collect the Government 
revenue or the tithe due by custom to the government as yearly tax 
( 2 ). The grant was made of the regalia cathei than of land. 

'Tnen'Cnete were many petty chiefs who had acquired a local 
position and influence before they came in contact with a stronger 
power to which they succumbed and in which they became absorbed. 
1 hough not strong enough to resist the absorption, they were yet 
able to make terms, and retaining their former relation to those 

(1) Max Muller’s — What can it teach us I 46 47. 

(2) Field’s Introduction, 34 — 36 ; 

Ditto Undholding, 427— 430 s Rhys David’s Buddhist India, 48. 
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below them, they acknowledged a Sovereign over them by the pay- 
ment of revenue (i). 

Then under the continual succession of wars, invasions, and 
internecine struggles which mark the history of every province, royal, 
princely and chieftain’s houses were always gaining the lordship of 
territories and again losing it — gathering head, founding and ac- 
quiring dominions, and in time losing them, while the houses lost<v 
rank and were broken up. And when any of the greater conquests, 
like those of the Mughal and the Marhathas powers, occurred, the 
petty Hindu and other principalities all over the country would go 
to pieces ; cadets of families would break olT and assume independ 
ence ; and territorial rule would be lost, but the family would 
contrive to cling, by timely submission, and by favour of the con- 
queror, to relics of its possessions no longer as ruling chiefs. 

Then there was another class of persons which is a growth in or 
over an existing village, or #ome one man who obtained a grant, or 
elevated himself by energy an^d wealth and developed a position 
out of a contract for revenue farming. 

In course of time all these classes of persons acquired a local 
position, influence and importance and their families, taking root in 
the locality, became the ^ertn of an aristocracy between the sovereign, 
the village communities, and the peasant proprietors, variously 
known as Rajas and Talukdars and oth er names (a) . 

The rise of the aristocratic class, between the sovereign and the 
village communities, though it did not make any changes in the 
internal management of the village, brought about vast changes in the 
proprietary rights inside the groups. The village formerly, as we 
have seen, contained a number of cultivating families who usually 
worked the land themselves wHh the aid of their members, but 
often employed tenants. The cultivators themselves were practical- 
ly the joint owners of their several family holdings. These holdings 
were separate units ; the cultivators did not claim to be joint holders 
of a whole area, nor did their Jioldings represent, in any sense, shares 
of what was in itself a whole which belonged to them all. They 
were however held together by their submission to a somewhat 
powerful headman, and other village officers, and by the use, in 
common, of the services of the resident staff of village artisans 
and menials, who received a fixed remuneration on an established 

(r) Fields Introduction, 34 — 36. 

Ditto’s Land holding^ 427 — 430. 

(2) Sde Baden Powell’s British India^ Vol. I, 129— 130 : 

148 : Ibid, Lani Reifenne in British India (2nd Ed.) 69—71, 73. 
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scale, and sometimes had hereditary holdings of service Ian Is, 
Very often the headman was the person, who had led the party 
who first established cultivation and founded the village. The 
Raja had his own private lands ; but as ruler of the whole country, 
his right was represented, not by a claim to general soil-ownership, 
but by the ruler’s right to revenue, taxes, cesses and the power of 
making grants of the waste (i). 


Its usurpation by 
aristocracy. 


Degradation of 
original proprietors 
into tenants. 


As long as the Raja or the chief held a great state as ruler^ the 
original title of the soil occupants was not interfered with, either in 
theory or in practice. The chief remains apart, receiving revenue, 
levying tolls and taxes, administering justice, with perhaps some 
vague claim as conqueror to be lord of all, but not claiming any 
actual concern with the occupied lands in the villages. And in 
cases of giants, we find that the management of a village, the whole 
or part of the Raja’s grain-share, and the manorial rights (tolls, 
ferries, local taxes) were made over to the grantee. In the first 
instance, the grant is not intended to deprive any existing land- 
holder or diminish his right ; it usually makes over to the grantee 
the state-share of the produce and other state-rights in the village. 
But the grantee, in course of time, gets such a stronghold in the 
village that he rejs^ards himselj as the oioner of the whole place. He 
retains or seizes upon villages, and the sense of lordship focussed 
as it were on the more limited area, become fixed on the land itself, 
and develops into a claim to be mvner of the actual acres of the 
village area. The claim invariably results in the ultimate over- 
shadowing of all preceding rights, and in time these became 
ignored altogether. The descendants of the grantees forget that the 
cultivators had any right independent of the lord and they manage 
to make them forget it too (a). 

Thus the grant of the royal prerogatives over the villages so far 
as fiscal matters were concerned, which were really the grant of 
regalia rather than the grant of land, tended to depress the position 
of the actual cultivators and to turn them' into tenants, and gave rise 
to the view that the holders of such grants were landlords. Thus 
among over the village there arose a landlord or a body of landlords , 
claiming right over the entire village, intermediate between the 
Raja or the chief and the humbler body of resident cultivators and 
dependants. The important feature now is that there is an indivi* 
dual or a family (or a group of ancestrally connected families) which 


(1) Baden Powell’s Land Systems of British India. Vol. 1 . 13a, 134. 

(2) Baden Powell’s Land Revenue in British India, 75 etc. 
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has the claim to be superior to other cultivating landholders, and 
in fact to be the owner or landlord of the entire area within the ring 
fence of the village boundary, as already existing or as established 
by their own foundation. They grew up over an existing body of 
cultivators whom they allowed to remain as their tenants. In this 
way there grow up landlord and over-lord rights over, and often at 
the expense of, other rights in land and as time goes on and the^^ 
dominant grade of landlord confirms its position, the whole of the 
original landholders tend more or more to sink, along with the 
landlord’s own located tenants and followers, into one undistinguish- 
able mass of non-proprietary cultivators. Thus the old land-holding 
class, who originally had tangible, if not legally secured, rights in 
the soil, has now sunk into the tenant level (i). And as a 
matter of fact it was found extremely difficult to draw a line between 
the tenants who represented the original land-holders and 
those whose position wa% really due to contract. The menial 
and artisans who reside in the village now hold their lands and 
house sites from these landlords and rendered them the services 
instead of to the entire villages in lieu of which they originally held 
them. This change of idea as to the right over land and the status 
of the different classes and persons interested in its cultivation, 
though it began in the later part of the Hindu period became an 
accomplished fact during the Mahomadan period, as we shall see 
hereafter. 

Mr. Baden Powell has very aptly described these villages as Two types of 
the '■'‘landlord village^' and contrasted them with tlie older class above dUdoiiedlrom 
described which he has called the "Rayatwari villages" (2) and ‘he other, 
has pointed out that “in a large number of cases we can positively 
trace how the former has grown €p over the latter which is the older 
village. Whatever be the date of the "Laws of Manu" representing 
as it does the customs as established in Northern India, there can 
be little doubt that the only kind of village known to that author 
is the raiyatwari village un^er a headman with an official free- 
holding of land (3). 

Radha Raman Mukerjee 

Berhampur. 

(1) Baden Powell’s Land Revenue in British India 133 — 4. 

Sir Henry Maine has remarked on the tendency of the recorded revenue- 
payer of the State to become proprietor (See Vittagt Communities, 150, 

3rd Ed.) 

(2) Baden Powell’s Land Revenue in British India, 2nd Ed, 74 — 7$. 

(3) Ibid, 88—89. 
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DISTRIBUTION OF THE HIGH COURT BENCHES. 

Sanderson, C. J. and Mookerjee, J.— Privy Council Uepart- 
luent and Appeals from Original Side. 

Woodroffe and Beachcroft, JJ. — Group II (Burdwan, 
Hoogly, Bankura, Midnapur and Birbhum), and appeals under 
order 41, rule 11 of all Groups. 

Fletcher and Richardson, JJ.— Group III (Rajshahi, Rang- 
pur, Dinajpur, Jalpaiguri, Darjeeling, Pabna, .Bogra, Tijjpera, 
Noakhali and Chittagong). 

D. Chatterjee and Walmsley, JJ.— Group i (24 Perganas, 
Nadia, Jcssore, Khulna and Murshidabad). 

N. R. Chatterjea and Newbould, JJ,— Group iv (Dacca, 
Faridpur, Bakargunj, Myinensingh, Assam Valley Districts, Sylhet 
and Cachar). 

Teunon and Chaudhuri, JJ. — Criminal business. 

Chitty, J. and Greaves, J.— Original Side. 


REVIEWS. 

Everybody’s Year Book with Diary for 1917 by 

Anandrain Mewaram Jagtiani — We have received from Mr. Jagtiani 
a copy of his useful Diary for the year 19 7. 'I'he book is replete 
with much general information of great utility to all business men. 

Indian Penal Code, The Law Printing House, Madras i9r6 — 
'I’his is a very handy un-annotated edition of the Indian Penal Code 
published by the well-known law publishers of Madras, The book 
will be useful for the students. It contains an elaborate subject 
Index which will be very helpful to the readers. The get up of the 
book is excellent. 










